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STATEMENT OF JURISDICTION 

 Plaintiffs invoked the jurisdiction of the District Court under 28 U.S.C. 

§1331.  The Plaintiffs/Appellants filed this appeal under Rule 3, Federal Rules of 

Appellate Procedure. The orders of the District Court appealed here were filed on 

June 17, 2010 (order granting motion to dismiss in part) and on July 22, 2014 

(order granting summary judgment).  The Order Granting Summary Judgment 

disposed of all issues in this case.  Notice of appeal, filed on August 8, 2014, was 

timely under 28 U.S.C. 2107(b) and Rule 4(a)(1)(B) of the Federal Rules of 

Appellate Procedure.   

STATEMENT OF THE CASE 

 This case was originally filed on February 24, 2009.  The complaint alleged 

claims by the Bearcrane and Springfield families against individuals FBI agents 

Weyand and Oravec, and against the FBI and the United States Attorney’s Office 

for South Dakota (“USAO”) as entities.  Dkt# 1, below.  On October 30, 2009, the 

Plaintiffs voluntarily dismissed the claims against the United States Attorney for 

South Dakota.  Dkt# 36, below.  On September 4, 2009, the Plaintiffs Amended 

their Complaint.  2E.R.68-109 (Tab 4).  Defendants/Appellees filed a motion to 

dismiss the amended complaint on October 9, 2009.  Dkt# 30, below.  On May 25, 

2010, the United States Magistrate Judge filed her Findings and Recommendations 

regarding Defendant’s Motion to Dismiss. 1E.R. 45-102 (Tab 4) The District Court  
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adopted the U.S. Magistrate Judge’s Findings and Recommendations and granted 

the motion to dismiss, in part, on June 17, 2010.  1E.R.32-44 (Tab 3).  Specifically, 

the District Court dismissed all of Plaintiffs’ claims except their claims in a 

representative capacity against agent Oravec, finding that Oravec was not entitled 

to qualified immunity. Id. The Court dismissed Plaintiffs’ claims in their individual 

capacities against any defendant, finding that they had no standing to bring those 

claims.  Id. The Court also dismissed claims against the agent Weyand, the FBI 

and the USAO for failure to state a case.  Id. 

On August 13, 2010, defendant Oravec appealed the District Court’s denial 

of qualified immunity to this Court, which upheld the District Court’s decision.  

Dkt# 69, below.  Defendant Oravec then appealed the case to the U.S. Supreme 

Court, which denied certiorari.  Dkt# 73 and 75, below.   

Upon the mandate of this Court, the District Court took jurisdiction over the 

remaining claims against agent Oravec by Plaintiffs Beracrane family and 

Springfiled family in their representative capacities.  Dkt# 76.  Plaintiffs filed an 

amended complaint on April 11, 2013.  2E.R. 27-67 (Tab 3).  Defendant Oravec 

filed a motion for judgment on the pleadings and partial summary judgment, which 

were denied except as to the Springfield plaintiffs on February 6, 2014. Dkt#96 

and 122. At that point, only the Bearcrane family’s claims against agent Oravec in 

their representative capacities remained.  On March 24, 2014, defendant Oravec 
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filed yet another motion for summary judgment, arguing that Steven Bearcrane, 

being deceased at the time of the claimed violations, had no civil rights.  Dkt# 126, 

below.  On June 26, 2014, the Magistrate Judge recommended that the Court grant 

the summary judgment motion.  The Magistrate Judge ruled that Steven Bearcrane 

could have no constitutional rights after he died.  Thus, agent Oravec had qualified 

immunity to the extent that he could not have violated Mr. Bearcrane’s civil rights. 

1E.R. 6-31 (Tab 2).  The District Court agreed and granted the motion for 

summary judgment on that basis on July 22, 2014, disposing of all issues 

remaining in the case. 1E.R. 3-5 (Tab 1). 

The present action is an appeal on behalf of the Bearcrane family of the 

original order of Judge Cebull dismissing all of the Bearcrane family’s claims 

except the claim in a representational capacity against agent Oravec for violating 

Steven’s civil rights.  1E.R.32-44 (Tab 3).  It is also an appeal of Judge Haddon’s 

finding that Steven Bearcrane had no civil rights after he was deceased.  1E.R. 3-5 

(Tab 1). The Bearcrane family is not appealing: (i) Judge Cebull’s dismissal of 

claims against agent Weyand or the USAO, or (ii) Judge Haddon’s ruling that 

agent Oravec has qualified immunity as to violations of Mr. Bearcrane’s civil 

rights.  Thus, this appeal concerns only the Bearcrane family’s claims in their 

individual capacities against the FBI and agent Oravec and the issue of 

whether a deceased person can have constitutional rights after death. 
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STATEMENT OF THE ISSUES ON APPEAL 

In the Bearcrane family’s appeal from Judge Cebull’s order granting in part 

Defendant’s motion to dismiss, the issues are: 

1. Did the District Court err in finding that the Bearcrane 

Plaintiffs/Appellants lacked standing to bring claims against the FBI and 

agent Oravec in their individual capacities? 

2. Did the District Court err in finding that the Bearcrane 

Plaintiffs/Appellants lacked standing to bring claims against the FBI and 

agent Oravec in a third-party capacity? 

3. Did the District Court err in finding that Bearcrane Plaintiffs/Appellants 

failed to state a cause of action against the FBI for violation of equal 

protection guaranties in the U.S. Constitution? 

4. Did the District Court err in finding that Bearcrane Plaintiffs/Appellants 

did not state a cause of action against the FBI and agent Oravec for a 

violation of substantive due process? 

5. Did the District Court err in finding that Bearcrane Plaintiffs/Appellants 

did not state a cause of action against the FBI and agent Oravec for a 

violation of treaty provisions? 

 

  Case: 14-35664, 12/17/2014, ID: 9354196, DktEntry: 11-1, Page 9 of 48



5 
 

ADDENDUM 

An addendum containing relevant referenced treaties and the Tribal Law and 

Order Act is appended separately to this brief. 

STATEMENT OF THE FACTS 

In their complaint, the Bearcrane family alleged, in relevant part: (i) that the 

U.S. Government, through its law enforcement agency, the FBI, has a practice of 

knowingly providing less law enforcement services to Native Americans than non-

Native Americans; (ii) that agent Oravec acted consistent with this practice and 

intentionally provided less law enforcement services to Native Americans than to 

non-Native Americans; and (iii) that Oravec had an animus toward Native 

Americans.  Specifically, the Bearcranes pled the following: 

 Steven Bearcrane, a member of the Crow Nation, was shot in the head and 

killed by a non-Indian, (later identified as Bob Holcomb), on February 2, 2005, at a 

ranch located on the Crow Indian Reservation.  2E.R. 80-81 (Complaint § 30(a)). 

 Earline Bearcrane-Cole was the mother of Steven Bearcrane; Cletus Cole 

was the father of Steven Bearcrane and Precious Bearcrane was Steven’s daughter.  

2E.R. 73(Complaint § 18(a)-(b)). 

Agent Oravec was the agent assigned to the Crow reservation, and, thus, 

assigned to the Bearcrane case.  2E.R. 80 (Complaint §29).  Agent Oravec did a 
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wholly inadequate investigation in the Bearcrane case, refusing to investigate 

Steven’s murder as a crime. 2E.R. 80-82 (Complaint § 30-32).  He did no 

investigation into the killer’s claim that the shooting was in self-defense, merely 

accepting the white man’s claim while trying to find negative facts about Mr. 

Bearcrane.  Id.  There was no evidence that Oravec performed or used common 

investigative tests and data-gathering, including but not limited to fingerprint 

evidence, blood spatter analysis, criminal and military background information of 

the shooter Holcomb, and crime scene photographs, in investigating the death of 

Steven Bearcrane.   Id.  In addition, on many occasions, Oravec actively interfered 

with the work of county officials, including a county coroner, regarding Indian 

cases, including the case of Steven Bearcrane. 2E.R. 84-87 (Complaint § 38-43).  

Agent Oravec also destroyed evidence in the case.  Id. 

 Further, agent Oravec took affirmative steps to prevent Mr. Bearcrane’s 

family from having access to state and federal assistance for crime victim’s 

relatives.  2E.R. 86 (Complaint §41).  Despite the fact that the Victim’s Advocate 

Specialist is the FBI’s normal contact with the federal and state crime victims’ 

compensation offices, Oravec told them to contact him directly about anything 

related to benefits or assistance in the Bearcrane case rather than contacting the 

Victim's Advocate Specialist.  Agent Oravec also told the state crime victims 

compensation office that Mr. Bearcrane had caused his own death, thus making 
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Mr. Bearcrane’s close relatives ineligible for benefits and other rights afforded by 

federal and state law.   

 Agent Oravec consistently closed cases involving Indian victims without 

adequate investigation.  2E.R. 83-4 (Complaint § 36). Agent Oravec also showed 

animus toward Native Americans when he engaged in the conduct described above 

and refused to investigate Mr. Bearcrane’s death as a crime.  Further, agent Oravec 

has made negative comments about Native Americans, for example, saying the 

Native American women are asking for rape or other sexual assault, or words to 

that effect.  2E.R. 83-4 (Complaint § 36). 

 The Bearcrane family also alleged that the FBI has engaged in a practice of 

discriminatory treatment toward Native Americans.  Specifically, the federal 

government, through its officials, has admitted that it provides less law 

enforcement to Native Americans than it provides to non-Native Americans.  For 

example: (i) Secretary of the Interior, Ken Salazar, has stated that “the rule of law 

[has been] essentially abandoned” on reservations, [2E.R. 75 (Complaint §21(c)). 

and (ii) John Barrasso, a United States Senator from Wyoming, has noted the 

federal “neglect” of law and order on Indian reservations, which has led to 

“unacceptable” law enforcement statistics in Indian Country.  2E.R. 77 (Complaint 

§ 23(b)). Senator Barrasso also said:  
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“Mr. Chairman, I’m sure that you would agree that non-Indian   
communities would not tolerate such a low level of protection.                  
There is no reason that Indian communities should expect anything                 
less than other communities in the way of law and order and                          
public safety.”   

2E.R. 12 (Complaint § 25).  

The United States, through its officers and agencies, also admitted that the 

practice of providing less law enforcement protection to Native Americans has had 

an enormously negative impact on Native Americans.  For example, the most 

recent Department of Justice Bureau of Justice Statistics report showed that: (i) 

from 1976 to 2001 an estimated 3,738 American Indians were murdered; (ii) 

among American Indians age 25 to 34, the rate of violent crime victimization was 

more than 2½ times the rate for all persons the same age; and (iii) rates of violent 

victimization for both males and females were higher for American Indians than 

for all races.  2E.R. 7 (Complaint § 21(a)). The Chief Judge of the Intertribal Court 

of Southern California testified before Congress that the highest crime rate per 

capita occurs on Indian reservations. 2E.R. 7 (Complaint § 21(b)).  The Chair of 

the Fort Hall Business Council, in testimony before Congress, said: “The present 

status of Indian Country law enforcement has resulted in unsafe communities, 

victimization of reservation families, promoted drug trafficking, and has deterred 

economic development.”  2E.R. 9 (Complaint § 23(a)). 
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SUMMARY OF THE ARGUMENT  

 It is beyond dispute that the United States has always provided less law 

enforcement services to Native Americans living on reservations than is provided 

to non-Native Americans.  Government officials have consistently admitted as 

much.  The result has been to create areas of complete lawlessness in which Native 

Americans are subjected to higher crime rates and greater probabilities of being 

crime victims than any other U.S. citizen.  This case arises out of that background.  

 In February of 2005, a young Crow Indian, Steven Bearcrane was killed by a 

non-Indian co-worker on a ranch situated on an inholding within the Crow 

reservation.  In accordance with long-standing practice, the FBI agent in charge of 

law enforcement on the reservation, Matthew Oravec, did a minimal investigation 

of the murder, pretty much just accepting the white killer’s self-defense 

justification.  The agent declared the case closed after only a month. Steven 

Bearcrane’s immediate family, his parents and daughter, all from the Crow or Gros 

Ventre tribes, have been trying to get justice for Steven ever since. 

This case has been ongoing for a very long time.  All of the issues in the 

case were disposed of in two rulings by the District Court, first dismissing most of 

the Bearcrane’s claims in June of 2010, and granting summary judgment on the 

remaining claims in July of this year.  The Bearcranes believe that the District 

Court erred in dismissing their claims. 

  Case: 14-35664, 12/17/2014, ID: 9354196, DktEntry: 11-1, Page 14 of 48



10 
 

First, the Bearcrane family contends that the District Court took an 

artificially cramped view of the notion of standing.  Standing in this case is 

supported by the same intolerance to discrimination against a particular group that 

was condemned in Brown v. Board f Education of Topeka, Kansas.   In Brown, the 

Supreme Court found that a general practice of “separate but equal” schools 

disadvantaged African American children in many intangible ways that affected 

them for the rest of their lives.  The exact same thing can be said about a “separate 

but unequal” law enforcement program imposed upon Native Americans living on 

reservations.  The lack of law enforcement services condemns Indian children to a 

life of stigmatization, inferiority and fear arising out of the fact that the chances of 

them being the victim of crime are amazingly higher than children living anyplace 

else in the Country.  In addition, because of the practice of not treating vioence 

against Indians as “crimes,” relatives of victims of violence are deprived of access 

to the assistance offered in crime victims’ acts.    

Second, the Bearcrane family contends that the Court simply blinded itself to 

numerous admissions on the part of government officials that there is a practice of 

unequal law enforcement on Indian reservations and acknowledgement that the 

inequality has significant bad effects.  As Senator Barrasso said, no non-Native 

American community would tolerate such a low level of protection.  It can 

reasonably be inferred that the government is knowingly discriminating against 
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Native Americans because they are Native Americans.  One can only surmise that 

the District Court shrank from its duty to protect minorities because it might 

interfere with the other branches’ allocation of money.  But, protection of 

minorities is exactly the duty given to the Courts by the founding fathers.  All 

Steven’s family is asking is that the Court declare the FBI’s conduct 

unconstitutional and let the other branches deal with any consequences that may 

have.   

Third, and finally, the District Court erred in finding that the Bearcrane 

family had failed to establish a substantive due process violation.  The error there 

was that the Court refused to acknowledge the special circumstances in which 

Native Americans live, and, as a result, took too limited a view of the exceptions to 

the general rule that the government is not responsible for ensuring the safety of its 

citizens.  Specifically, the District Court failed to recognize that, (i) in forcing 

Native Americans onto reservations, and (ii) in the case of the Crow, signing a 

treaty that placed an affirmative duty on the United States to arrest and prosecute 

white men committing crimes on the reservation in exchange for the Crow people 

giving up any jurisdiction, the United States created a special custodial relationship 

with the Crow.  Further, in providing second-class law enforcement services to 

those persons living on the reservation, the United States itself created an unsafe 
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environment for the Crow people.  This action represents a violation of substantive 

due process, as well as a violation of treaty provisions. 

ARGUMENT 

 A. STANDARD OF REVIEW 

 The District Court dismissed Appellant’s claims under Rule 12(b)(6) of the 

Federal Rules of Civil Procedure.  That Rule allows dismissal of a complaint if a 

plaintiff fails “to state a claim upon which relief may be granted.” Rule 12(b)(6), 

Fed.R.Civ.P.  In Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), the Supreme 

Court clarified the standard of pleading that a plaintiff must meet in order to 

survive a motion to dismiss under Rule 12(b)(6). The Court noted that “Federal 

Rule of Civil Procedure 8(a)(2) requires only ‘a short and plain statement of the 

claim showing that the pleader is entitled to relief,’ in order to ‘give the defendant 

fair notice of what the ... claim is and the grounds upon which it rests[.]’” Id. at 

555-556 (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)); Erickson v. Pardus, 

551 U.S. 89, 127 S.Ct. 2197, 2200 (2007).  

 The Court stated that there was no “probability requirement at the pleading 

stage,” Bell Atlantic Corp. v. Twombly, 550 U.S. at 555-556 (emphasis added).  

The facts alleged in the complaint “must be enough to raise a right to relief above 

the speculative level,” or must be sufficient “to state a claim for relief that is 
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plausible on its face.” Id. at 557. The Court referred to the standard as “the 

plausibility standard.” Id. at 560. 

 On a motion to dismiss for failure to state a claim under Rule 12(b)(6), the 

Court “must accept as true all of the factual allegations contained in the 

complaint.” Erickson v. Pardus, 127 S.Ct. at 2200; see also Summit Health, Ltd. v. 

Pinhas, 500 U.S. 322, 325 (1991). The complaint must be construed liberally in the 

plaintiffs’ favor, and the Court should grant plaintiffs the benefit of all inferences 

that can be derived from the facts alleged.  Kowal v. MCI Communications Corp., 

16 F.3d 1271 (C.A.D.C., 1994), citing to Papasan v. Allain, 478 U.S. 265, 283 

(1986).  

 While the impact and ramifications of the recent Supreme Court decision in 

Ashcroft v. Iqbal, 556 U.S. 662 129 S.Ct. 193, 19497 (2009), are still being 

debated, the Supreme Court has made clear that Rule 8 does not require “detailed 

factual allegations” in a complaint.  Rather, the Court has maintained the two-step 

analysis of a well-pled complaint: first, it must accept the factual allegations 

contained there as true; second, a court must then “determine whether they 

plausibly give rise to an entitlement to relief.”  Id.  The District Court erred in 

finding that the Complaint in this case did not made sufficient factual allegations to 

plausibly give rise to an entitlement to relief. 
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 B. THE BEARCRANE FAMILY MEMBERS HAVE STANDING TO CHALLENGE 
THE UNEQUAL PROVISION OF LAW ENFORCEMENT SERVICES ON THE 
RESERVATION. 

 The District Court erroneously found that the Bearcrane family members 

lacked standing in their individual capacities to bring the constitutional challenges 

here.  The requirements for standing are well known: “A plaintiff must allege 

personal injury fairly traceable to the defendant's allegedly unlawful conduct and 

likely to be redressed by the requested relief.”  Allen v Wright, 468 U.S. 737, 751 

(1984).  The Court below took too narrow a view of the harm required for 

standing, and, having erred in that respect, erroneously found the other two 

requirements to be lacking.  In particular, the District Court erred in failing to 

recognize the concrete effects of a crime on the family members of the victim, as 

well as the real harm caused by subjecting a community to second-class law 

enforcement.  

 In their complaint, the Bearcrane family alleges two types of harm.  First, 

the complaint alleges that FBI agent Oravec simply failed to investigate the killing 

of Steven Bearcrane, even though there was evidence of a crime, resulting in the 

Bearcrane family’s denial of access to crime victim’s assistance.  Second, the 

United States has created two classes of law enforcement: one for Native 

Americans living on reservations and another for everyone else.  This results in 

concrete injury to the Bearcrane family.  Specifically, the Bearcrane family is 
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being denied the basic safety that non-Indians enjoy, as well as suffering 

stigmatization and inferiority.   

1. Denial of Access to Assistance as Victims of a Crime 

 Apart from the psychological effects that refusal to investigate their 

relative’s death cause to Steven’s parents and child, the refusal caused concrete 

harm.  Specifically, the family was denied access to the tangible monetary benefits 

and the intangible assistance offered in the various crime victims’ acts.  In their 

complaint, the Bearcrane family alleged that: 

   In the case of Steven Bearcrane, by refusing to investigate              
his death as a murder – even though every indication was that                     
it was a crime – and affirmatively identifying his death as a            
non-crime to victim assistance personnel, defendants FBI,                   
Oravec and Weyand deprived daughter Precious Bearcrane,               
mother Earline Cole, and father Cletus Cole of benefits and 
protections accorded non-Native-Americans under the Crime     
Victims’ Rights Act, 18 U.S.C. §3771, and, 42 U.S.C. §10607 
(Victims’ Rights and Restitution Act of 1990), for example, on at   
least one occasion, Earline Cole and Mr. Beacrane’s daughter, 
Precious, as well as other family members, encountered Mr. 
Bearcrane’s murderer in a local store. 

2E.R. 91 (Complaint §54) 

The Crime Victims’ Rights Act, 18 U.S.C. §3771, and, the Victims’ Rights 

and Restitution Act of 1990, 42 U.S.C. §10607, (together referred to as “crime 

victims’ rights acts”) recognize that the family members of crime victims are also 

victimized by the crime.  The statutes acknowledge that a crime against a family 
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member causes financial and emotional effects to the victim’s loved ones.  That 

being acknowledged, the Act provides assistance, such as emergency medical and 

social services, protection from a suspected offenders and possible restitution 

and/or other payments, as well as other services to victims.  The term “victim” 

includes spouses, parents, children and other family members, when the primary 

victim is deceased.  See, e.g. 42 U.S.C. §10607(e)(2)(b). 

 Here, the Bearcranes allege that agent Oravec acted affirmatively to deny the 

Bearcrane family in particular of access to the assistance offered under the crime 

victims’ act: 

41. Defendant Oravec not only refused to perform adequate 
investigations of crimes in which Native Americans were victims,             
but acted to prevent victims from receiving assistance and other                   
rights afforded crime victims under federal law, for example: 

a. Defendant Oravec told the state crime victims 
compensation office that Mr. Bearcrane had caused his                 
own death, thus making Mr. Bearcrane’s close relatives 
ineligible for benefits and other rights afforded by federal             
law;  

b. Despite the fact that the Victim’s Advocate Specialist is 
the FBI’s normal contact with the state crime victims 
compensation office, upon information and belief, defendant 
Oravec told that office to contact him directly about anything 
related to benefits or assistance in the Bearcrane case;  

2E.R. 86 (Complaint §41(a)-(b)) 

  Further, the Bearcrane family was not only denied access to the help offered 

in the crime victims’ acts, but, they also had to suffer the psychological effects of 
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(i) being refused access to the justice system and (ii) bearing the stigma that 

discrimination brings when the refusal was based upon the race or ethnicity of the 

victim.  See Brown v. Board of Education, 347 U.S. 483, 493-4, 74 S.Ct. 686, 98 

L.ed. 873 (1954).   

 The District Court dismissed this harm by saying that assistance offered 

under the crime victim’s assistance acts was too speculative, and, further, that there 

is no cause of action for violations of the acts.  1E.R. 33-36; 1E.R. 65-71.  The 

Bearcrane family believes that this finding was an error on the part of the District 

Court.  It is irrelevant that the Bearcranes may not have received assistance under 

the crime victims’ acts, and that the Beracranes could not sue to get that assistance. 

The harm is the denial of access to assistance under the acts.  The Beracranes are 

alleging that the actions of agent Oravec eliminated any access that the Bearcranes 

might have had to the acts.   

2. Harm from Unequal Provision of Justice 

  The second harm alleged is less tangible but nonetheless real.  The Courts 

have long recognized that there can be cognizable harms other than monetary or 

concretely physical injuries.  The Supreme Court specifically recognized the 

intangible harm that resulted from designating a group as second-class citizens:   

“In Sweatt v. Painter, supra, in finding that a segregated law               
school for Negroes could not provide them equal educational 

  Case: 14-35664, 12/17/2014, ID: 9354196, DktEntry: 11-1, Page 22 of 48



18 
 

opportunities, this Court relied in large part on "those qualities  
which are incapable of objective measurement but which make            
for greatness in a law school." In McLaurin v. Oklahoma State 
Regents, supra, the Court, in requiring that a Negro admitted               
to a white graduate school be treated like all other students,                   
again resorted to intangible considerations: ". . . his ability to              
study, to engage in discussions and exchange views with other 
students, and, in general, to learn his profession."  

Brown, 347 U.S. at 493-4.  

 Just like the importance of education interests recognized in Brown, Native-

Americans have an important and definable interest in safety, and harm to those 

interests should be considered cognizable injuries if created by the defendants 

below.  Statistics and reports published by the United States, as included in the 

Bearcrane’s complaint, evidence the fact that Precious Bearcrane has a much 

higher possibility of being raped and being subjected to domestic violence than 

non-Native Americans: 

Crime is rampant and out of control in Indian Country,                    
as admitted by the United States, for example: 

   a. The most recent Bureau of Justice Statistics                      
report showed that: (i) from 1976 to 2001 an estimated 3,738 
American Indians were murdered; (ii) among American                     
Indians age 25 to 34, the rate of violent crime victimizations          
was more than 2½ times the rate for all persons the same age;           
and (iii) rates of violent victimization for both males and                 
females were higher for American Indians than for all races.                 
See American Indians and Crime: A BJS Statistical Profile, 1992-
2002, 12/04 NCJ 203097. 

 
   b. The highest crime rate per capita occurs on                     

Indian reservations.  Testimony of Hon. Anthony Brandenburg,             
Chief Judge., Intertribal Court of Southern California before                      
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the Senate Committee on Indian Affairs, regarding a Legislative 
Hearing on S. 797, the Tribal Law Enforcement Act of 2009,                    
June 25, 2009. 

    
   c. Secretary of the Interior, Ken Salazar, has stated that 

“the rule of law [has been] essentially abandoned” on reservations.  
Hearing Before the Committee on Indian Affairs, United States 
Senate, February 12, 2009. 

 
   d. There has been a serious increase of late in violent    

crime on reservations.  Larry EchoHawk, Assistant Secretary for 
Indian Affairs, before the Senate Committee on Indian Affairs, 
regarding a Legislative Hearing on S. 797, the Tribal Law 
Enforcement Act of 2009, June 25, 2009. 

 
2E.R. 74-75 (Complaint §21(a)-(d)) (emphasis added) 

  22. Native American women experience the highest rate of 
violence of any group in the United States. Native American             
Women and Violence, Lisa Bhungalia, National NOW Times,              
Spring, 2001.   

   a. A report released by the Department of Justice, 
American Indians and Crime, found that Native American                
women suffer violent crime at a rate three and a half times              
greater than the national average.  Native American Women                  
and Violence, Lisa Bhungalia, National NOW Times, Spring,                    
2001.    National researchers estimate that this number is                 
actually much higher than has been captured by statistics;             
according to the Department of Justice over 70% of sexual               
assaults are never reported.  Id. 

 
   b. Native American women also experience the                 

highest levels of sexual and domestic abuse of any group.                    
A report from the American Indian Women’s Chemical Health  
Project found that three-fourths of Native American women                      
have experienced some type of sexual assault in their lives. 
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   c.  One in three Native American women will be                
raped in their lifetime and 75 percent of perpetrators of those    
crimes are non-Indian.  See American Indians and Crime:                  
A BJS Statistical Profile, 1992-2002, 12/04 NCJ 203097;               
Statement Of Hon. Tom Udall, U.S. Senator from New Mexico, 
Hearing Before the Committee on Indian Affairs, United States 
Senate, February 12, 2009.  Representatives of the Department                  
of the Interior characterized violence against Indian women as 
being at “crisis level.”  

 
2E.R. 75-76 (Complaint §22(a)-(c)) (emphasis added). 

   In fact, in a statute enacted after this case was filed, the United States 

acknowledged the demonstrably increased occurrence of crime toward Native-

Americans from the unequal provision of law enforcement services.  The 

Bearcrane family asks the Court to take judicial notice of the Tribal Law and Order 

Act, which states in relevant part: 

   SEC. 202. FINDINGS; PURPOSES 

(a) FINDINGS.—Congress finds that— 

(1) the United States has distinct legal, treaty, and trust 

obligations to provide for the public safety of Indian country; 

(2) Congress and the President have acknowledged that— 

(A) tribal law enforcement officers are often the first 

responders to crimes on Indian reservations; and 

(B) tribal justice systems are often the most appropriate 

institutions for maintaining law and order in Indian 

country; 

(3) less than 3,000 tribal and Federal law enforcement 
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officers patrol more than 56,000,000 acres of Indian country, 

which reflects less than 1⁄2 of the law enforcement presence 

in comparable rural communities nationwide; 

*** 

(5)(A) domestic and sexual violence against American 

Indian and Alaska Native women has reached epidemic proportions; 

(B) 34 percent of American Indian and Alaska Native 

women will be raped in their lifetimes; and 

(C) 39 percent of American Indian and Alaska Native 

women will be subject to domestic violence; 

(6) Indian tribes have faced significant increases in 

instances of domestic violence, burglary, assault, and child 

abuse as a direct result of increased methamphetamine use 

  on Indian reservations; 

See Tribal Law and Order Act, as attached under Tab 1in the Addendum to this 

brief (emphasis added).  

 The Bearcrane family’s complaint further alleges that the lack of law and 

order, which creates the unsafe community, is the result of the government’s 

failure to provide the same level of law enforcement services on the reservation as 

it provides off of the reservation: 

23. Refusal of federal agencies, such as defendant FBI, to provide 
the same law enforcement services to Native Americans as provided to 
non-Native Americans has played a major part in creating the serious 
crime problem in Indian Country, for example: 

a. The Chair of the Fort Hall Business Council said: “The 
present status of Indian Country law enforcement has resulted in 
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unsafe communities, victimization of reservation families,                  
promoted drug trafficking, and has deterred economic    
development.”  Statement of Alonzo Colby, Chairman of  
the Fort Hall Business Council for the Shoshone-Bannock                  
Tribes, for the Senate Committee on Indian Affairs,                          
regarding a Legislative Hearing on  S. 797, the Tribal                            
Law Enforcement Act of 2009, June 25,  2009. 

 
b. John Barrasso, a United States Senator from Wyoming,          

has noted the federal “neglect” of law and order on Indian 
reservations, which has led to “unacceptable” law enforcement 
statistics in Indian Country.  Statement of John Barrasso, U.S. 
Senator from Wyoming. Hearing Before the Committee on Indian 
Affairs, United States Senate, February 12, 2009. 

 
2E.R. 76-77 (Complaint §23(a)-(b)) 

 The Bearcranes further alleged that living in a violently unsafe community 

has many ill effects on individuals: 

The Chair of the Fort Hall Business Council said: “The present               
status of Indian Country law enforcement has resulted in unsafe 
communities, victimization of reservation families, promoted drug 
trafficking, and has deterred economic development.”  Statement of 
Alonzo Colby, Chairman of the Fort Hall Business Council for the 
Shoshone-Bannock Tribes, for the Senate Committee on Indian 
Affairs, regarding a Legislative Hearing on S. 797, the Tribal Law 
Enforcement Act of 2009, June 25, 2009. 
 

2E.R. 76-77 (Complaint §23(a)) 

 c. At a Senate hearing in North Dakota, the chairman of                     
the Standing Rock Sioux, Ron His Horse Is Thunder, said that there                
had been nine suicides and 50 attempted suicides in the small villages            
of the reservation since January, a phenomenon he linked directly to 
rising crime and hopelessness.  
 

2E.R. 77 (Complaint §23(c)) 
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 In sum, then, the Bearcrane family has alleged that the United States has 

admitted to providing unequal law enforcement on reservations, and, that action 

has resulted in unsafe and violent Indian communities.  The harm, then, is the 

denial of access to a safe community and the benefits attendant thereto, or 

alternatively, having to live in an unsafe community in which individuals have 

a much higher probability of suicide, victimization of reservation families, drug 

trafficking, and deterred economic development.   The Bearcrane family contends 

that those harms are as concrete as the harms cited in Brown v. Board of 

Education: 

Today, education is perhaps the most important function of state                                     
and local governments. Compulsory school attendance laws and                           
the great expenditures for education both demonstrate our recognition                                 
of the importance of education to our democratic society. It is 
required  in the performance of our most basic public responsibilities, 
even service in the armed forces. It is the very foundation of good 
citizenship. Today it is a principal instrument in awakening the child 
to cultural values, in preparing him for later professional training, 
and in helping him to adjust normally to his environment. In these 
days, it is doubtful that any child may reasonably be expected to 
succeed in life if he is denied the opportunity of an education. Such an 
opportunity, where the state has undertaken to provide it, is a right 
which must be made available to all on equal terms. 

Brown, supra, at 493.  Can anyone seriously argue that it is not equally important 

to a fully functioning adult to have endured childhood in an environment as safe as 

any other citizen?  And conversely, can anyone reasonably argue that a child 
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growing up in an environment in which she has a one in three chance of being 

raped a major disadvantage? 

 The District Court refused to recognize the above statistics, statements and 

reports as applicable to the Bearcrane family members, as if somehow the Crow 

reservation was exempt from the bad effects of insufficient law enforcement 

services. 1E.R. 33-36; 1E.R. 68-70.   In short, the District Court erred in not 

finding that it can reasonably infer from the statistics and reports cited in the 

Bearcrane’s complaint that the family members live in an unsafe community in 

which Precious and her grandmother have a much greater chance of being raped or 

subject to domestic abuse because of the provision of less law enforcement 

services to Native Americans than provided to non-Native American communities. 

 The District Court also erred in dismissing the harm caused to the Bearcrane 

family as a grievance shared with all other Native-Americans, citing to Allen v. 

Wright for the general proposition that a plaintiff cannot assert a generalized 

grievance affecting all members of a group.1  1E.R. 33-36; 1E.R. 68-70.   But, the 

holding in Allen was much more complex and nuanced than the District Court 

acknowledged.  In fact, in Allen, Justice O’Connor distinguished between two 

                                                           
1
 Allen was abrogated later, but only to the extent that it held that a court cannot 
limit a cause of action that Congress has created merely because “prudence” 
dictates it.  Lexmark Intern., Inc. v Static Control Components, Inc., 134 S.Ct. 
1377, 1386 (March 25, 2014) 
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different claims asserted by the plaintiffs in that case, the first forming no basis for 

standing, the second being a basis for standing.   

 Specifically, in Allen, the plaintiffs were challenging the actions of the IRS 

in according segregated schools a tax-exempt status, contrary to existing laws.  In 

that case, plaintiffs alleged two types of harm:  “First, [plaintiffs] say that they are 

harmed directly by the mere fact of Government financial aid to discriminatory 

private schools. Second, [plaintiffs] say that the federal tax exemptions to racially 

discriminatory private schools in their communities impair their ability to have 

their public schools desegregated.  Allen, supra, at 753-754.  Justice O’Connor held 

that the first alleged harm amounted to generalized grievance held by all in the 

government obeying the law.  The Court, however, held that the second claim   -- 

that the government’s failure to revoke tax exemptions for segregated schools-- did 

cause a “diminished ability to receive an education in a racially integrated school.”  

Id., at 755-754, 756-757.  The Court found that; 

 “[The plaintiffs’] injury, even though the same injury suffered by                        
all African-American families in districts in which the exemption                        
was extended to segregated schools, “is, beyond any doubt, not only 
judicially cognizable but, as shown by cases from Brown v. Board of 
Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), to                         
Bob Jones University v. United States, 461 U.S. 574, 103 S.Ct.                         
2017, 76 L.Ed.2d 157 (1983), one of the most serious injuries                   
recognized in our legal system.”  

Allen, supra at 756.        
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 In Allen, then, the Court distinguished between (i) a generalized complaint 

that the government was not obeying the law; and (ii) a claim specifying an injury 

common to a group of people, but suffered by individuals. Thus, when a litigant 

can show a specific injury to particular children – in Allen, the diminished ability 

of an individual child to receive an education in a racially integrated school – there 

is an injury that is judicially cognizable.  Analogously, the second injury asserted 

here – Precious Bearcrane’s ability to grow up in as safe an environment as other 

children and achieve the benefits therefrom– should be considered a judiciable 

cognizable injury.   

 Thus, the District Court erred in finding that the injury alleged by the 

Bearcrane family – decreased ability to live safely in a particular community, or 

alternatively, the increase in the probability of becoming a crime victim – was a 

generalized injury shared by all Native-Americans.   

Even though cognizable, however, the Court in Allen found that the injury 

was not one that a court ruling might redress.  Allen, supra, 757-758.  Specifically, 

the elimination of a tax exemption might not remedy a child’s ability to receive an 

education in a racially integrated school.  Id. In short, there was no direct line 

between the provision of tax exempt status to segregated schools and the ability of 

a child to attend a desegregated school.  In contrast, in this case, the government 

itself has recognized the link between the lack of investigative services on 
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reservations and an epidemic of crime.  Specifically, the federal government, the 

defendant here, has admitted that a lack of law enforcement services on 

reservations has resulted in a concrete epidemic of crime.  (See discussion above).   

The District Court further expressed concern that taking action in this case 

might involve the Court too much in the affairs of the other branches.  1E.R. 35 

The Bearcrane family is not asking that the Court direct the government to take 

any specific action.  Rather, like the request in Brown, the Bearcrane family is 

asking only that the Court declare a practice unconstitutional, that is, that providing 

less law enforcement services to Native Americans on reservations than is 

provided to other communities violates the equal protection and due process 

clauses of the Constitution. 

In summary, the Court erred in finding that the Bearcrane family lacked 

standing in their individual capacities to bring suit here against the FBI and agent 

Oravec.   

C. THE DISTRICT COURT ERRED IN FINDING THAT THE BEARCRANE 
FAMILY FAILED TO STATE A CASE AGAINST THE FBI 

 

 If this Court finds that the Bearcrane family members have standing to 

challenge the unequal provision of law enforcement services, it must then 

determine whether the District Court was correct in finding that the Bearcranes did 

  Case: 14-35664, 12/17/2014, ID: 9354196, DktEntry: 11-1, Page 32 of 48



28 
 

not state a cause of action against the FBI.  1E.R. 39-40; 1E.R. 89-91.2   

Specifically, the District Court found that the Bearcranes had not stated a cause of 

action against the FBI because they: (i) could not show intent or malice on the part 

of the FBI to discriminate, and (ii) failed to show that the FBI had a practice of 

discriminating against Native Americans.  1E.R. 39-40; 1E.R. 89-91.  Both 

findings are erroneous. 

 It is certainly true that the FBI has not published it animus toward Native 

Americans in a newspaper or magazine.  But, as discussed above, first, officials of 

the federal government have admitted to providing unequal enforcement.  Second, 

federal officials have recognized the harm that has occurred from that unequal 

performance.  An intent to discriminate may be reasonably inferred from those 

facts.  If a private employer admitted that it paid men and women differently for 

the same job, and that it did so intentionally, a court would find that the employer 

had violated the Equal Pay Act.   

The U.S. Magistrate Judge made the point that, all the equal protection 

clause requires is “racial neutrality in government decisionmaking,” citing to 

Johnson v. California, 321 F.3d 791, 796 (9th Circuit 2003).  1E.R. 90.  She failed 

to follow that reasoning through and find that the FBI had not engaged in a racially 
                                                           
2 The District Court did find that the Bearcranes had stated a cause of action against 
agent Oravec for a denial of equal protection Thus, that is not in issue here.   
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neutral decisionmaking.  If the federal FBI allots $100 per capita for law 

enforcement services to the residents of Billings, but allots only $50 per capita for 

law enforcement services to Indians on reservations, it is reasonable to assume that 

the government has the requisite intent to discriminate.  That is the case here.  

Against any other defendant, the Bearcranes would have alleged enough facts to 

get their day in court.  Against the United States, however, the District Court 

erroneously required the Native American plaintiffs here to carry a higher burden 

of proof than other litigants.   

 The District Court also found that the Bearcranes had not offered enough 

allegations that the FBI had a pattern or policy of providing unequal law 

enforcement services to Native Americans.  Again, the Court is holding these 

Indian litigants to a higher standard than other litigants.  Using the information 

available, the Bearcrane family offered many admissions by the government that it 

provides less law enforcement resources to Native Americans on the reservations 

than to non-Native Americans off the reservations.  For example, the Beracranes’ 

complaint includes the following: 

  John Barrasso, a United States Senator from Wyoming, has                   
noted the federal “neglect” of law and order on Indian              
reservations, which has led to “unacceptable” law enforcement 
statistics in Indian Country.  Statement of John Barrasso, U.S. 
Senator from Wyoming. Hearing Before the Committee on                 
Indian Affairs, United States Senate, February 12, 2009.  
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 2 E.R. 77 (Complaint 23(b)). Law and order on the reservation is primarily the 

function of the federal government, through the FBI.  Although the United States 

has given the tribes increasing jurisdiction, they still do not have the authority to 

try non-Indians for crimes committed on the reservation.  Oliphant v. Suquamish 

Indian Tribe, 435 U.S. 191, 98 S.Ct. 101, 155 L.Ed.2d 209 (1978).  In fact, the 

tribes have limited jurisdiction over Indians committing crimes on reservations, 

specifically, tribal courts can sentence a criminal to no longer than three years in 

jail.  See Tribal Law and Order Act, Tab 1 in the Addendum to this brief.   Thus, 

the neglect of law and order readily admitted by representatives of the federal 

government is neglect on the part of the FBI.  

 Further, the complaint includes another quote from Senator Barrasso that 

clearly admits to unequal law enforcement services: 

 
  The United States has admitted disparate treatment of Native 

Americans in law enforcement, for example, Senator John                
Barrasso said: “Mr. Chairman, I’m sure that you would                   
agree that non-Indian communities would not tolerate such                    
a low level of protection.  There is no reason that Indian                 
communities should expect anything less than other communities           
in the way of law and order and public safety.” Statement of                   
John Barrasso, U.S. Senator from Wyoming, Hearing Before the 
Committee on Indian Affairs, United States Senate, February 12, 
2009.  

   
 2E.R. 79 (Complaint §25) 
 

  Case: 14-35664, 12/17/2014, ID: 9354196, DktEntry: 11-1, Page 35 of 48



31 
 

 The legislative and executive branches of the government also admitted to 

unequal enforcement on reservations in the Tribal Law and Order Act, passed after 

this case was originally filed.  The Bearcrane family again asks this Court to take 

judicial notice of that Act, which states that: 

(3) less than 3,000 tribal and Federal law enforcement 
officers patrol more than 56,000,000 acres of Indian country, 
which reflects less than 1⁄2 of the law enforcement presence 
in comparable rural communities nationwide; 

See Tribal Law and Order Act, attached as Tab 1 in the Addendum to this Brief. 

 An admission is readily admitted into evidence in civil courts against private 

litigants.  There is no reason to allow admissions against individuals, but to ignore 

them when made by the government. In any event, it is way too far down the road 

of discriminatory treatment of Native Americans to ignore the fact that this 

particular emperor has no clothes.  

 Having presented general admissions by the government that its enforcement 

agencies are routinely discriminating in the provision of law enforcement services 

to Native Americans, the Bearcranes further offer evidence in their complaint that 

the Montana FBI office of the Salt Lake City Field office followed that policy in 

this case.  Examples cited include the following: 

There is no evidence that the FBI performed or used common 
investigative tests and data-gathering, including but not limited         
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to fingerprint evidence, blood spatter analysis, criminal and                
military background information, and crime scene photographs,                 
in investigating the death of Steven Bearcrane; 

*** 

Defendants FBI, Oravec and Weyand destroyed some evidence                       
in the case, rather than preserving it, even though they have refused                
to return personal belongings, saying that the belongings were needed 
for the on-going investigation. 

 

2E.R. 80-82 (Complaint § 30-32). 
 
Plaintiffs Earline and Cletus Cole repeatedly told defendant              
Weyand that defendant Oravec was failing to perform an                  
adequate investigation, Plaintiffs (a) asking that another agent                    
be appointed to investigate the case, (b) asking that defendant               
Oravec be given assistance and (c) offering to hire a private 
investigator, all of which defendant Weyand refused. 
 

2E.R. 82 (Complaint §31). 
 
Not only did plaintiffs Earline and Cletus Cole complain about                    
the inadequate investigation done by defendants FBI, Oravec and 
Weyand into Steven Bearcrane’s death, but the U.S. Commission              
on Civil rights complained and asked that the defendants perform             
an adequate investigation also. 

2E.R. 82 (Complaint §32).  See, also, discussion above. 

 The Bearcrane family also made specific allegations that agent Oravec -- the 

agent assigned to law enforcement responsibilities on the Crow reservation--had an 

animus against Native Americans, allegations that the District Court found were 

sufficient to show an intent to discriminate on his part.  1E.R. 38-39, 1E.R. 44.   
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Thus, having made sufficient allegations to show that: (i) the United States 

has admitted to having a policy and practice of discriminating against Native-

Americans in the provision of law enforcement services, and, then (ii) having made 

allegations that the FBI office in Montana acted in accordance with that policy and 

practice, and  (iii) going so far as to show animus on the part of its agent in charge 

of law enforcement on the Crow reservation, it can reasonably be inferred that the 

FBI intended to and did discriminate against the Bearcrane family through its 

agents in the Montana office of the Salt Lake City Field office.    

If the only failing here is not naming the Montana office, as opposed to the 

Salt Lake City Field Office, the Bearcrane family seeks permission to amend its 

complaint to so name the Montana office. 

D. THE COURT ERRED IN FINDING THAT THE BEARCRANE FAMILY DID 
NOT STATE A CLAIM FOR SUBSTANTIVE DUE PROCESS 

 The District Court also erroneously found that the Bearcrane family did not 

state a claim for violation of substantive due process.  1E.R. 41-42; 1E.R. 48-52. 

The Bearcrane family understands that generally there is no federal due process 

right to a specific police investigation or prosecution.  However, there are two 

exceptions to that rule, exceptions that are applicable here.  DeShaney v. 

Winnebago County Dep't of Soc. Serv., 489 U.S. 189, 195-97(1989).  The opinion 

in DeShaney noted the two exceptions to the general rule: first, where a special 
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custodial relationship is created between state and citizen; and second where a 

governmental actor creates the danger to which a citizen is exposed.  Id. at 197       

(see, also discussion at pp.  195-203. See also Kennedy v. City of Ridgefield, 411 

F.3d 1134, 1142-45 (2005); Armijo By and Through Chavez v. Wagon Mound Pub. 

Schools, 159 F.3d 1253, 1260 (10th Cir.1998). When a court finds that one or both 

exceptions are applicable, the failure to protect is a violation of substantive due 

process.  Id. Both of these exceptions apply in this case.   

 The District Court denied that there was a special custodial relationship 

between tribes and the federal government, arguing that a “special custodial 

relationship” exists only when the government places someone under arrest.  1E.R. 

41-42.  Such a short-sighted and limited finding ignores the history of the 

government’s treatment of Native Americans.   The Bearcrane family alleges that 

the United States affirmatively created a special custodial relationship when it 

drove Native Americans to reservations, and specific to this case, when it entered 

into a treaty between the U.S. and the Crow Tribe.  Specifically, in the Treaty with 

the Crow Tribe of 1825 (The Treaty of Friendship), the United States agreed to the 

following: 

  That the friendship which is now established between the United  
  States and the Crow tribe, should not be interrupted by the  
  misconduct of individuals, it is hereby agreed, that for injuries  
  done by individuals, no private revenge or retaliation shall take  
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  place, but instead thereof, complaints shall be made, by the party  
  injured, to the superintendent or agent of Indian affairs, or  
  other person appointed by the President; and it shall be the duty of  
  said Chiefs, upon complaint being made as aforesaid, to deliver up  
  the person or persons against whom the complaint is made, to the  
  end that he or they may be punished, agreeably to the laws of the  
  United States. And, in like manner, if any robbery, violence, or  
  murder, shall be committed on any Indian or Indians belonging  
  to the said tribe, the person or persons so offending shall be  
  tried, and, if found guilty, shall be punished in like manner as if  
  the injury had been done to a white man. 
  
Article 5 of the Treaty with the Crow Tribe, 7 Stat. 266 (emphasis added), attached 

here under Tab 3 of the Addendum to this Brief. 

 The Bearcrane family also notes that, in the Treaty Between the United 

States of America And the Crow Tribe of Indians, May 7, 1886, 15 Stat. 649, the 

United States committed to the following: 

 If bad men among the whites or among other people, subject to  
  the authority of the United States, shall commit any wrong upon  
  the person or property of the Indians, the United States will, upon  
  proof made to the agent and forwarded to the Commissioner of  
  Indian Affairs at Washington city, proceed at once to cause the  
  offender to be arrested and punished according to the laws of the  
  United States, and also reimburse the injured person for the loss  
  sustained. 
15 Stat. 649, Article I, attached hereto under Tab 2 in the Addendum to this brief.  
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      Thus, the United States created a special relationship with the Crow Tribe in 

which the Tribe forfeited its rights to arrest and prosecute white men committing 

crimes on the reservation in exchange for the promise that the government would 

provide law enforcement on the reservation.  Although laws applicable to Tribal 

treatment of criminals have allowed a bit more tribal law enforcement authorities, 

as noted above, tribes generally do not have authority over white men committing 

crimes on the reservation.  It would be unthinkable to tell any non-Native-

American community that it could not defend itself against crime, but, rather, must 

rely solely on the federal government for protection.   

 In entering into the treaties cited above, the United States established, on the 

Crow reservation, an artificial community that has very limited authority to protect 

itself against crime.  Having taken away the community’s right to defend itself,  

the United States then failed to reasonably enforce the laws and prosecute crimes 

against non-Native Americans committing crime on the reservation.  See 

discussion above.  By doing so, the government has both established a special 

relationship with the Crow tribe and created a dangerous situation in which non-

Native Americans are free to commit crimes without substantial fear of 

prosecution.  This constitutes a violation of substantive due process.  
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 E. THE DISTRICT COURT ERRED IN FINDING THAT THE BEARCRANE 
FAMILY DID NOT STATE A CAUSE OF ACTION FOR VIOLATION OF 
TREATIES 

 The District Court also erred in finding that the Bearcrane family had not 

stated a claim against the defendants below for violation of treaty provisions.  

1E.R. 42-43.  The Court noted erroneously that finding a violation would require 

the District Court to order the arrest and prosecution of particular offenders.  1E.R. 

43.  This is not what the Bearcrane family is asking.  Rather, the Bearcranes are  

asking that the Court declare the United States in violation of the treaty provision 

that promised to punish white criminals “in like manner as if the injury had been 

done to a white man.” If it is the case that the FBI has provided fewer law 

enforcement services to Native Americans on the reservation than provided to 

others, resulting in lawlessness and crimes going unpunished, then the FBI has 

surely violated the treaty provision. 

The District Court likewise found that the treaties provide no standard upon 

which to measure the performance of the United States. 1E.R. 43.  That argument 

is equally unpersuasive because, as noted again above, the treaty merely asks that 

persons committing crimes against Indians be treated the same as if they had 

committed a crime against a white person.  If that provision does not provide a 

“meaningful standard” then the equal protection clause of the U.S. Constitution 

provides no meaningful standard on which to judge action.   
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The U.S. Magistrate Judge, in a bit more expansive manner, relies on Gros 

Ventre Tribe v. United States, 469 F.3d 801, 810 (9th Cir. 2006), for the 

proposition that the government has no duty to a tribe other than to comply with 

generally applicable statutes and regulations.  1E.R. 52-57.  Alternatively stated, 

the government does not have a specific duty to Indian tribes unless that duty is 

created in applicable statutes, regulations, treaties or other agreements.   Shoshone–

Bannock Tribes v. Reno, 56 F.3d 1476, 1482 (D.C.Cir.1995) (“[A]n Indian tribe 

cannot force the government to take a specific action unless a treaty, statute or 

agreement imposes, expressly or by implication, that duty.”); Vigil v. Andrus, 667 

F.2d 931, 934 (10th Cir.1982) (“[T]he federal government generally is not 

obligated to provide particular services or benefits in the absence of a specific 

provision in a treaty, agreement, executive order, or statute.”); Miccosukee Tribe of 

Indians of Fla. v. United States, 980 F.Supp. 448, 461 (S.D.Fla.1997) (“[T]he 

government assumes no specific duties to Indian tribes beyond those found in 

applicable statutes, regulations, treaties or other agreements.”).  

 The flaw in the Magistrate Judge’s reasoning is her failure to recognize that 

Article 5 of the Treaty with the Crow Tribe, 7 Stat. 266  does impose a specific 

duty on the United States to provide equal law enforcement services to Native-

Americans and non-Native-Americans, again: 

  Case: 14-35664, 12/17/2014, ID: 9354196, DktEntry: 11-1, Page 43 of 48



39 
 

And, in like manner, if any robbery, violence, or                          
murder, shall be committed on any Indian or Indians                
belonging to the said tribe, the person or persons so                
offending shall be tried, and, if found guilty, shall be                          
punished in like manner as if the injury had been done                            
to a white man. 

Article 5 of the Treaty with the Crow Tribe, 7 Stat. 266, attached hereto under Tab 

2 in the Addendum to this brief (emphasis added).  In its failure to provide equal 

law enforcement services, the FBI has violated the treaties entered into with the 

Crow tribe. 

CONCLUSION 

For the reasons stated above, the Bearcrane family asks the Court to reverse: 

  1. The District Court’s finding that the Bearcrane 

Plaintiffs/Appellants lacked standing to bring claims against the FBI and agent 

Oravec in their individual capacities. 

 2. The District Court’s finding that the Bearcrane 

Plaintiffs/Appellants failed to state a cause of action against the FBI for violation 

of equal protection guaranties in the U.S. Constitution. 

 3. The District Court’s finding that Bearcrane 

Plaintiffs/Appellants did not state a cause of action against the FBI and agent 

Oravec for a violation of substantive due process. 
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 5. The District Court’s finding that Bearcrane 

Plaintiffs/Appellants did not state a cause of action against the FBI and agent 

Oravec for a violation of treaty provisions. 

DATED this 17th day of December, 2014. 

       Respectfully submitted, 

                                                                      
s/Patricia S. Bangert  

_______________________          
Patricia S. Bangert                            
Attorney at Law, LLC                                                                                                                
3773 Cherry Creek North Drive                                                                                                    
Suite 575                                                                                                                                 
Denver, Colorado 80209                                                                                                          
Ph: (303) 228-2175                                                                                                                   
Email: pbangertlaw@aol.com                                                                                          
Attorney for Plaintiffs/Appellants 
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STATEMENT OF RELATED CASES 

 We are aware of no related cases. 
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Participants in this case who are registered CM/ECF users will be served by the 

appellate CM/ECF system. 

I further certify that some of the participants in the case are not registered CM/ECF 
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