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1 
 

JURISDICTIONAL STATEMENT 

 The Plaintiffs invoked the district court’s jurisdiction under 28 U.S.C. § 1331. 

2 E.R. 71 (Compl. ¶ 12). They seek damages under Bivens v. Six Unknown Named 

Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971), and equitable relief 

under the Administrative Procedure Act (APA), 5 U.S.C. §§ 702-706. 

 On June 17, 2010, the district court adopted the magistrate judge’s findings 

and recommendation (F&R) (1 E.R. 45-102) and dismissed all of the claims and 

defendants except for Count III, a Fifth Amendment equal protection claim under 

Bivens against FBI Special Agent Matthew Oravec. 1 E.R. 32-44. After proceedings 

not relevant here, on July 22, 2014, the district court adopted the magistrate judge’s 

F&R (1 E.R. 6-31) and granted summary judgment in favor of Oravec on that claim. 

1 E.R. 3-5. The district court entered final judgment on July 22, 2014. 2 E.R. 25, 

Doc. 144. 

 Plaintiffs noticed their appeal on August 7, 2014. 2 E.R. 3-5. This Court has 

jurisdiction under 28 U.S.C. § 1291. 
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2 
 

STATEMENT OF THE ISSUES PRESENTED 

 The Plaintiffs’ decedent, Steven Bearcrane, was killed in a fight with another 

man. They brought this suit in both personal and representative capacities against 

the Federal Bureau of Investigation, the United States Attorney, and two FBI special 

agents alleging that because of discriminatory animus the Government investigates 

and prosecutes crimes against Native Americans with insufficient vigor. These 

questions are presented: 

 1.  Did the district court correctly dismiss Plaintiffs’ claims because they lack 

standing to sue? 

 2.  Did the district court correctly dismiss Plaintiffs’ claims because they fail 

to state claims on which relief can be granted? 

 3.  Did the district court correctly grant summary judgment because Special 

Agent Oravec is entitled to qualified immunity? 
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3 
 

STATEMENT OF THE CASE 

I. NATURE OF THE CASE. 

 This a civil rights case in which the Plaintiffs claim injury on the theory that 

because of discriminatory animus federal law enforcement authorities investigate 

and prosecute crimes against Native Americans with insufficient vigor. Plaintiffs 

contend the Bivens defendants, former United States Attorney Marty J. Jackley and 

FBI Special Agents Ernst Weyand and Matthew Oravec, violated their Fifth 

Amendment rights to equal protection and due process of the law by failing to 

adequately investigate and prosecute two cases involving Native American victims. 2 

E.R. 68-109. Plaintiffs alleged that their relatives—Steven Bearcrane and Robert 

Springfield—died under suspicious circumstances, the FBI failed to provide police 

services by refusing to adequately investigate the deaths,
1
 and the United States 

Attorney’s Office declined to prosecute the man who shot Bearcrane. Id. For relief, the 

Plaintiffs seek a declaratory judgment that the United States discriminates against 

Native Americans by insufficiently investigating and prosecuting crimes on 

reservations, and they seek damages from FBI Agent Oravec. 

 

                                                 
1
 The circumstances surrounding the deaths of Bearcrane and Springfield are 

unrelated. 
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II. THE FACTS OF THE CASE.
2
 

 On February 2, 2005, Steven Bearcrane was shot and killed by his friend 

Bobby Holcomb. S.E.R. 3-4 (¶¶ 1-2, 5). Holcomb claimed he and Bearcrane argued, 

the argument escalated, and Bearcrane entered Holcomb’s trailer and physically 

attacked him. Id. at 8 (¶ 17). As a result, Holcomb stated he shot Bearcrane in self-

defense. Id. No one else witnessed the argument or the shooting. Id. at 3 (¶¶ 2-4). 

Two co-workers saw Holcomb and Bearcrane outside the trailer sometime before the 

shooting, but did not hear anything while Holcomb and Bearcrane were inside. Id. 

Holcomb called 911 and the local sheriff’s office responded. Id. at 4 (¶ 7). Because 

the shooting took place on the Crow reservation it was determined the FBI had 

jurisdiction. FBI Supervisory Special Agent Ernst Weyand assigned Special Agent 

Matthew Oravec to the case. Id. at 4, 6-7 (¶¶ 8, 12). Oravec interrogated Holcomb, 

searched Holcomb’s trailer, and collected evidence from the scene. Id. at 8-13 (¶¶ 

16-20, 23-30). According to the complaint, Oravec prevented the Bureau of Indian 

Affairs (BIA) from assisting in the investigation, 2 E.R. 41 (¶ 30.e), actively 

interfered with the work of county officials regarding Bearcrane’s case, id. at 85 (¶ 

40.c.), and along with Weyand destroyed some evidence, id. at 41 (¶ 30.d).  

                                                 
2
 These facts are taken from Plaintiffs’ complaints in this matter and from Oravec’s 

Statement of Undisputed Facts in support of his Motion for Summary Judgment. 

S.E.R. 1-34. As permitted by Circuit Rule 30-1.7, Defendants have filed as the 

Supplemental Excerpts of Record (S.E.R.), their papers considered by the district 

court in ruling on Oravec’s dispositive motion. Those were not included in 

Plaintiffs’ Excerpts of Record. 
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 Within days of Bearcrane’s death Oravec interviewed the two co-workers, 

sent evidence to the labs for forensic testing, and followed up on leads. S.E.R. at 13-

17 (¶¶ 31-38). Plaintiffs claim they repeatedly asked the FBI “to do an adequate 

investigation” into Bearcrane’s death, 2 E.R. 80 (¶ 30), but Oravec and Weyand 

allegedly “refused to do anything but the most cursory investigation, despite 

compelling facts” confirming Bearcrane was murdered, id. at 81 (¶ 30.b). The 

complaint alleges the FBI did not conduct various investigative tests and data 

gathering including by not limited to fingerprint evidence, blood splatter analysis, 

criminal and military background investigation, and crime scene photographs. Id. at 

40 (¶ 30.b.v). 

 After investigating the case, Oravec and Weyand compiled the evidence they 

had gathered up until that date and submitted it to the United States Attorney for the 

District of South Dakota for prosecution consideration. S.E.R at 22-23 (¶¶ 55-57).
3
 

Assistant U.S. Attorney Mara Kohn was the criminal prosecutor assigned. Id. at 19 

(¶ 49). Following presentation of the case to a grand jury, prosecution of Holcomb 

was declined. Id. at 23 (¶¶ 58-60). Plaintiffs contend they repeatedly asked the U.S. 

Attorney’s Office to “prosecute the person who shot” Bearcrane. 2 E.R. 88 (¶ 47). 

                                                 
3
 The Crow reservation lies within the District of Montana. That United States 

Attorney’s Office was recused, however, and the case referred to the District of 

South Dakota office. 
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 According to the complaint, during the investigation Oravec told the state 

crime victims compensation office that Bearcrane “caused his own death,” which 

made “Bearcrane’s close relatives ineligible for benefits and other rights afforded by 

federal law.” 2 E.R. 85-86 (¶¶ 40.b, 41.a, 41.b).   

III. PROCEDURAL HISTORY. 

 Plaintiffs commenced this action February 24, 2009, and filed an amended 

complaint shortly thereafter. 2 E.R. 10-13, Docs. 1 & 21. The Defendants moved to 

dismiss on various grounds, including lack of standing, failure to state a claim on 

which relief can be granted, and qualified immunity. By order dated June 17, 2010, 

the district court dismissed all five counts and all defendants, with the exception of 

Count III. That count set out an equal protection Bivens claims against Oravec on 

behalf of the estates of decedents Bearcrane and Springfield. 1 E.R. 32-44 (adopting 

1 E.R. 45-102). See Cole v. F.B.I., 719 F.Supp.2d 1229 (D. Mont. 2010), aff’d in 

part, rev’d in part, Cole v. Oravec, 465 Fed. App’x 687 (9th Cir. 2012) (Mem.). 

 Oravec appealed from the immunity denial. See generally Behrens v. 

Pelletier, 516 U.S. 299, 308 (1996). This Court affirmed in part and reversed in 

part, holding that Plaintiffs’ factual allegations were sufficient to plead a claim of 

discriminatory animus as to the Bearcrane investigation, but not so as to the 

Springfield investigation. Oravec, 465 Fed. App’x at 689; 2 E.R. 18, Doc. 69. This 

Court remanded to allow Springfield’s personal representative to amend. Id.  

  Case: 14-35664, 02/17/2015, ID: 9422926, DktEntry: 21-1, Page 15 of 58



7 
 

 After remand, Plaintiffs amended again and Oravec answered. 2 E.R. 20, 

Docs. 93 & 94. Oravec subsequently moved for partial summary judgment on the 

ground that the Bearcrane claim was time-barred, and for judgment on the pleadings 

on the Springfield claim. 2 E.R. 20, Doc. 96. The district court granted the motion 

as to Springfield’s claim dismissing it, but denied relief as to the Bearcrane claim. 2 

E.R. 23, Doc. 122. Following discovery, Oravec moved for summary judgment on 

qualified-immunity grounds. 2 E.R. 24, Doc. 126. The district court granted that 

motion. 1 E.R. 3-5 (adopting 1 E.R. 6-31). The district court explained that although 

the Estate’s claim had survived the challenge to its motive allegations, Oravec was 

entitled to judgment as a matter of law because the alleged discriminatory conduct 

did not occur until after Bearcrane’s death at the hands of a private citizen. Under 

this Court’s decision in Guyton v. Phillips, 606 F.2d 248, 250-51 (9th Cir. 1979), 

the Estate could not bring suit for violations of a decedent’s rights based on official 

actions occurring after the death. In light of that disposition, the district court did 

not reach Oravec’s alternative argument that his investigation was objectively 

reasonable in light of clearly-established law and the circumstances. 1 E.R. 30. This 

appeal followed.
4
 

                                                 
4
 Plaintiffs do not appeal the dismissal of Jackley or Weyand as individual capacity 

defendants. Brief for Appellants at 1. In addition, the Plaintiffs do not appeal the 

dismissal of their claims based on the government’s investigation of Springfield’s 

death. 
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STANDARD OF REVIEW 

 This Court reviews both a district court’s grant of summary judgment and 

dismissal for failure to state a claim de novo. Johnson v. Buckley, 356 F.3d 1067, 

1071 (9th Cir. 2004); Lee v. City of Los Angeles, 250 F.3d 668, 679 (9th Cir. 2001). 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 570 (2007)). The Iqbal plausibility standard requires a plaintiff to allege facts 

sufficient to allow the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged. Id. (citing Twombly, 550 U.S. at 556). In reviewing 

a summary judgment grant, this Court “determine[s], viewing the evidence in the 

light most favorable to the nonmoving party, whether there are any genuine issues of 

material fact and whether the district court correctly applied the relevant substantive 

law.” Suzuki Motor Corp. v. Consumers Union of U.S., Inc., 330 F.3d 1110, 1131-32 

(9th Cir. 2003) (citation omitted). 

 This Court also reviews a grant of qualified immunity de novo. Act 

Up!/Portland v. Bailey, 988 F.2d 868, 871 (9th Cir. 1993). This Court may affirm 

“on any basis supported by the record[,] even if the district court did not rely on that 

basis.” Shaw v. Cal. Depot of Alcoholic Beverage Control, 788 F.2d 600, 603 (9th 

Cir. 1986).  
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SUMMARY OF ARGUMENT 

The district court correctly determined that Plaintiffs lack standing to bring 

their personal claims against the FBI and Oravec. To show standing, a plaintiff must 

allege an injury that is personal, particularized, concrete and otherwise judicially 

cognizable. The Plaintiffs’ allegations fail that test. Instead of actual or imminent 

injuries, Plaintiffs allege that Native Americans residing on reservations nationwide 

are at an increased risk of becoming victims of violent crime. That injury is abstract, 

and not concrete, particularized, or actual or imminent. The allegation that the FBI 

and Oravec prevented them from “accessing” benefits available under federal 

victim’s rights statutes similarly does not establish standing. The Plaintiffs either do 

not specify benefits to which they claim entitlement or they point to rights and 

benefits dependent on the Government’s filing of a criminal case. Consequently 

their claims of injury are too general and speculative to establish standing.  

The Plaintiffs’ claim the district court erred in determining that they had 

failed to state a claim for equal protection and due process violations is also 

meritless. Plaintiffs’ factual allegations fail to state a claim for equal protection 

violations for the same reason they fail to establish Plaintiffs’ standing—they are 

insufficient to allow a reasonable inference that Plaintiffs were harmed by these 

defendants. Plaintiffs do not claim they were the subject of any discriminatory law 
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enforcement action, nor do they allege—except in a conclusory fashion—that the 

FBI acted with discriminatory intent or purpose on the Crow reservation. 

Alternatively, this Court can affirm the judgment in Oravec’s favor on the 

ground that he is entitled to qualified immunity. Qualified immunity shields 

government officials unless their actions violated clearly-established rights of which 

a reasonable person would have known. No case from the Supreme Court or this 

Court and no consensus of cases of persuasive authority extends to family members 

the previously-recognized equal protection right of crime victims to adequate police 

services. Prior case law also does not clearly establish what amounts to a “proper” 

homicide investigation in circumstances like these. Because Oravec performed a 

reasonably competent investigation, moreover, the Plaintiffs’ claim that he failed to 

investigate because of anti-Native American bias necessarily fails.  

The district court’s dismissal of Plaintiffs’ claims that the Government 

violated treaties also should also be affirmed. Those treaties do not impose a 

specific duty on the FBI with regard to Plaintiffs, nor do they confer a private right 

of action. Plaintiffs’ claim that the FBI breached the treaty by failing to provide 

equal law enforcement fails on the same grounds as their freestanding equal 

protection claim. 
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ARGUMENT 

I. THE DISTRICT COURT PROPERLY CONCLUDED PLAINTIFFS LACK 

 STANDING.  

 

 Standing to sue is a “threshold issue—‘an essential and unchanging part of 

the case-or-controversy requirement of Article III[,]’” that must be decided before 

addressing the merits of a plaintiff’s claims. Horne v. Flores, 129 S. Ct. 2579, 2592 

(2009) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 559 (1992)). It is also 

a constituent part of a plaintiff’s federal claim that must be sufficiently alleged and 

ultimately proven. Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 103 (1998); 

Raines v. Byrd, 521 U.S. 811, 818 (1997) (“One element of the case-or-controversy 

requirement is that appellees, based on their complaint, must establish that they 

have standing to sue.”). In performing that threshold inquiry, a court “must carefully 

inquire as to whether [plaintiffs] have met their burden of establishing that their 

claimed injury is personal, particularized, concrete, and otherwise judicially 

cognizable.” Raines, 521 U.S. at 820 (emphasis added). To demonstrate standing: 

a plaintiff must show (1) it has suffered an “injury in fact” that is (a) 

concrete and particularized and (b) actual or imminent, not conjectural 

or hypothetical; (2) the injury is fairly traceable to the challenged 

action of the defendant; and (3) it is likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision. 

 

Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-

81 (2000) (citations omitted); Nuclear Info. & Res. Serv. v. Nuclear Regulatory 

Comm’n, 457 F.3d 941, 949 (9th Cir. 2006). “‘[T]he irreducible constitutional 
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minimum of standing contains three elements[,]’ all of which the party invoking 

federal jurisdiction bears the burden of establishing.” Chandler v State Farm Mut. 

Auto Ins. Co., 598 F.3d 1115, 1122 (9th Cir. 2010) (citing Lujan, 504 U.S. at 560-

61).  

The district court applied these principles and correctly determined that the 

family-member Plaintiffs lack standing to sue. That ruling should be affirmed.  

 A. Plaintiffs’ Claims of Injury Based on Alleged Under-Enforcement  

  of Federal Law in Indian Country are Too General to Confer  

  Standing. 

 

 As both the district judge and the magistrate judge recognized, the injuries the 

Plaintiffs allege are not particularized, nor would a favorable decision provide 

redress. 1 E.R. 34-36, 65-67. Assuming their allegations are true, the injury that is 

the basis for their equal protection and due process claims is one shared by the 

Native American community as a whole. They allege that federal law enforcement 

officials enforce the law with less vigor in Indian Country, and that “Native 

Americans living on reservations” “suffer or have suffered severe psychological 

impacts, including ‘historical trauma,’ which severely impacts and cripples normal 

life activities,” 2 E.R. 89 (¶ 50). They also allege that “Native Americans living on 

reservations” “are victimized by violent crime in much greater numbers than non-

Native Americans,” id. at 90 (¶ 51); that they “will be victimized by violent crime in 

much greater numbers than non-Native Americans,” id.; that they have been 
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deprived “of the security and protection accorded non-Native American citizens;” 

and accordingly they are “denied the existence of an organized society maintaining 

order that is implied in the constitutional guarantee of liberty,” thus “resulting in the 

situation in which Native American children, such as Precious Bearcrane … will 

have a one-in-three chance of being sexually assaulted in her lifetime[.]” Id. (¶ 52). 

 These allegations are too general and speculative to show that Plaintiffs have 

been in the past, or are imminently likely in the future, to be harmed by the 

challenged practices or that a favorable judgment would provide them any 

appreciable relief. See Allen v. Wright, 468 U.S. 737, 760-66 (1984), abrogated on 

other grounds, Lexmark Intern. Inc., v. Static Control Components, Inc., 134 S. Ct. 

1377, 1386 (2014). The allegations describe an alleged injury suffered by the 

community at large. As the district court properly concluded, Plaintiffs’ equal 

protection claims are equally “shared with thousands of tribal members throughout 

the country,” which would effectively render any impact of a court order “too 

remote and too uncertain to permit the exercise of the powers of the federal 

judiciary.” 1 E.R. 34-35. Plaintiffs’ “simple” request for this Court to “declare the 

FBI’s conduct unconstitutional and let the other branches deal with any 

consequences that may have[,]” Brief for Appellants at 11, seeks exactly the kind of 

judicial overreach that the Article III standing requirement bars. Consequently, the 

district court correctly concluded Plaintiffs’ alleged injuries were “abstract, and not 
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concrete, particularized, or actual or imminent.” 1 E.R. 34 (citing Horne, 129 S. Ct. 

at 2592). Because Plaintiffs have alleged only abstract injuries, they do not have 

standing and the district court’s June 17, 2010 order should be affirmed. Schlesinger 

v. Reservists Comm. to Stop the War, 418 U.S. 208, 217 (1974) (injury is abstract if 

a purported violation of requested injunction would adversely affect only the 

generalized interest of all citizens). 

 Plaintiffs’ reliance on Brown v. Board of Education, 347 U.S. 483 (1954), 

Brief for Appellants at 17, is misplaced. Plaintiffs contend they are like the Brown 

plaintiffs because they suffered the same psychological effects of “(i) being refused 

access to the justice system and (ii) bearing the stigma that discrimination brings 

when the refusal is based upon the race or ethnicity of the victim.” Id. at 16-17 

(citing Brown, 347 U.S. at 493-94). In Brown, the Supreme Court did not decide any 

question of standing to sue. The case is distinguishable in any event. The Brown 

plaintiffs suffered a concrete and particularized injury because the where forced to 

attend racially-segregated public schools. See 347 U.S. at 486 n.1, 487. The relief 

they sought—desegregation of the schools—obviously would redress that injury. 

See id. at 487. As we have demonstrated, here the Plaintiffs’ claims turn on an 

injury common to all members of the community. Their injury is not concrete and 

particularized to them. See, e.g., 2 E.R. 89 (¶ 50) (Native Americans suffer “severe 

psychological impacts, including ‘historical trauma,’ which severely impacts and 
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cripples normal life activities,” due to living on a “lawless” reservation); see also 

Brief for Appellants at 11 (“the District Court failed to recognize … signing a treaty 

… placed an affirmative duty on the United States to arrest and prosecute white men 

committing crimes on the reservation”); id. at 36 (“the government has … created a 

dangerous situation in which non-Native Americans are free to commit crimes 

without substantial fear of prosecution”). Additionally, the redress they seek—

simply a broad decree that the Government adhere to the Constitution, see id. at 

11—is at best a form of community redress that would not remedy any injury 

particular to them.
5
  

B. The District Court Properly Rejected as Speculative Plaintiffs’ 

Allegations of Injury Based on the Crime Victims Benefits 

Statutes. 

  

 The district court properly rejected as speculative Plaintiffs’ attempt to 

ground standing on the possibility they might have had access to crime victims’ 

                                                 
5
 The Plaintiffs point to statements by various public officials (but none from the 

FBI or Department of Justice) and to the Tribal Law and Order Act, all of which 

they contend are “admissions” of the United States’ policy of providing fewer law 

enforcement services to Native Americans because of their heritage. See Brief for 

Appellants at 20, 31 & Tab 1. That does not establish these Plaintiffs’ standing to 

sue. Additionally these do not amount to admissions for purposes of litigation over 

investigative or prosecutorial decisions. See Donovan v. Crisostomo, 689 F.2d 869, 

876 (9th Cir. 1982) (excluding statements by other government officials in case 

against Secretary and Department of Labor because the declarants were not 

“parties” or “real parties in interest”); Schaghticoke Tribal Nation v. Kempthorne, 

587 F.Supp.2d 389, 398 (D. Conn. 2008) (excluding statements by members of 

Congress and their aides in suit against Department of the Interior because “no 

members of Congress or their aides are parties to this case”). 
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rights benefits and compensation under the Crime Victims’ Rights Act, 18 U.S.C. § 

3771, and the Victims’ Rights and Restitution Act of 1990, 42 U.S.C. § 10607. 

Brief for Appellants at 15-16. The district court was correct because Plaintiffs trace 

this alleged injury to the Government’s supposed “pattern and practice of selectively 

providing less law enforcement and prosecutorial services” which “deprive[s] and 

ha[s] deprived Native Americans and their families of protections and benefits 

accorded other citizens under … 18 U.S.C. § 3771, and 42 U.S.C. § 10607 …, 

including but not limited to emergency medical and social services, protection from 

a suspected offender and possible restitution and/or other payments.” 2 E.R. 91 (¶ 

53). As we have demonstrated, that is an injury shared by the community as a 

whole, and it insufficient to confer standing to challenge the alleged investigative 

and prosecutorial practices of the FBI and the United States Attorney’s Office. 

 The Plaintiffs do not explain how they would have been entitled to any 

particular services and how their entitlement depended on the quality of Oravec’s 

investigation, which is their asserted theory. Brief for Appellants at 14 (“the 

complaint alleges that FBI agent Oravec simply failed to investigate the killing of 

Steven Bearcrane, even though there was evidence of a crime resulting in the 

Bearcrane family’s denial of access to crime victim’s assistance”); see also 1 E.R. 

67-68 (n.4). As the magistrate judge correctly explained, Plaintiffs’ argument that 

“Native Americans are not afforded the benefits provided under the Act, whereas, 
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non-Native Americans are afforded such benefits, 1 E.R. 67-68 (n.4), “does not 

meet the requirements for an injury-in-fact for standing purposes.” Id. Their 

allegations of lost benefits “are too speculative to give rise to an Article III injury” 

because “[t]he receipt of benefits under the statutes is dependent upon many 

uncertainties.” Id. That assessment, and the district court’s holding that the family-

members lack standing—except in a representational capacity for the Estate under 

Count III only—was correct and should be affirmed. 

 Many of the statutory crime victims’ rights under § 3771 depend on the 

Government’s filing of a criminal case. See 18 U.S.C. §§ 3771(a)(2), (3), (4), (6), 

(7) (providing crime victim with rights to be notified of, present at, and heard during 

particular court proceedings, as well as rights to restitution and proceedings “free 

from unreasonable delay”); see, e.g., Daugherty v. United States, 212 F. Supp. 2d 

1279, 1286 (N.D. Okl. 2002) (“The right to restitution in [the former] 42 U.S.C. § 

10606 appears in the context of sentencing a convicted criminal under 18 U.S.C. §§ 

3663, 3664.”). The law is clear that no one has standing to complain of injury 

because the Government declines to prosecute a third party. Linda R.S. v. Richard 

D., 410 U.S. 614, 618-19 (1973) (plaintiff lacked standing to pursue equal 

protection claim based on allegation that state officials prosecuted only parents of 

legitimate children for non-payment of support and not parents of illegitimate 

children); see also Leeke v. Timmerman, 454 U.S. 83, 87 (1981) (per curiam). This 
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Court has similarly held that a party cannot demonstrate standing to sue by 

hypothesizing the advantageous consequences of a future, yet-to-be-filed court case. 

Schmier v. U.S. Court of Appeals for the Ninth Circuit, 279 F.3d 817, 821 (9th Cir. 

2002) (no standing where alleged harm “actually deals only with the speculative 

loss of some alleged right in citing and relying on an unpublished decision that 

someday, in some case of his, may somehow help one of his current (or future) 

clients obtain a favorable result of some sort”); cf. 18 U.S.C. § 3771(d)(6) (“Nothing 

in this chapter shall be construed to impair the prosecutorial discretion of the 

Attorney General or any officer under his direction.”).
6
 

 The arrest or prosecution of the putative offender is not necessarily required 

to access financial benefits other than restitution.
7
 Whether or not Plaintiffs may 

have qualified for these benefits, they do not allege that they ever actually sought 

                                                 
6
 Section 10607 requires a designated agency official to inform crime victims of 

various services that may be available to them, 42 U.S.C. § 10607(c)(1)(A)-(C), and 

to assist them in contacting the persons who are responsible for providing those 

services and relief, id. § 10607(c)(1)(D). That is not the same as “provid[ing] 

assistance, such as emergency medical and social services,” as Plaintiffs contend. 

Brief for Appellants at 16. 

 
7
 See, e.g., National Center for Victims of Crime, Crime Victim Compensation, at 

http://www.victimsofcrime.org/help-for-crime-victims/get-help-bulletins-for-crime-

victims/crime-victim-compensation (accessed February 4, 2015); see also 

https://dojmt.gov/victims/crime-victim-compensation/ (arrest or prosecution not 

required for access to crime victim benefits) (accessed February 4, 2015). 
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federal benefits under § 3771 and § 10607. 2 E.R. 86 (¶ 41); Brief for Appellants at 

16.  

 Although Plaintiffs allege that Oravec told the state crime victims 

compensation office that Bearcrane “had caused his own death,” which made 

“Bearcrane’s close relatives ineligible for benefits and other rights afforded by 

federal law,” 2 E.R. 85-86 (¶¶ 40.b, 41.a, 41.b), and that Oravec’s actions 

“eliminated any access” to benefits they “might have had under the acts,” Brief for 

Appellants at 17, they do not further develop or explain this theory or how it confers 

standing. They do not point to the criteria for award of these benefits, and so it is 

impossible to assess whether there is any nexus between Oravec’s investigation and 

their failure to receive benefits. Their theory should be rejected for that reason 

alone.  

 Under Leeke, moreover, “[a] private citizen ... has no judicially cognizable 

right to prevent state officials from presenting information, through intercession of 

the state solicitor, that will assist [a] magistrate in determining whether to issue [an] 

arrest warrant.” 454 U.S. at 87. An analogous principle applies here. Plaintiffs do 

not allege that Oravec interfered with their own ability to transmit information that 

might have qualified them for victims’ benefits to the officials responsible for 

administering those programs. For that reason and the others explained above, the 

  Case: 14-35664, 02/17/2015, ID: 9422926, DktEntry: 21-1, Page 28 of 58



20 
 

district court correctly concluded that this “benefits” theory was too speculative to 

sustain their burden of establishing standing to sue.
8
  

C. Neither the Declaratory Judgment Act nor the APA Support 

 Standing to Sue Here. 

 

 The Plaintiffs suggest that the standing problem goes away because they seek 

only a declaratory judgment. See Brief for Appellants at 11 (“All Steven’s family is 

asking is that the Court declare the FBI’s conduct unconstitutional and let the other 

branches deal with any consequences that may have.”). Article III problems cannot 

be avoided that way. “The case or controversy requirement applies to actions under 

the Declaratory Judgments Act, 28 U.S.C. § 2201.” Western Min. Council v. Watt, 

                                                 
8
 Plaintiffs’ ability to recover under these statutes here is suspect for two additional 

reasons. First, the statutes provide no cause of action necessary for Plaintiffs to 

establish standing to bring a suit based on an allegedly deficient criminal 

investigation. See 18 U.S.C. § 3771(d)(6) and 42 U.S.C. § 10607(d). Plaintiffs even 

acknowledge that they lack a statutory cause of action to sue to get assistance under 

the crime victims’ acts. Brief for Appellants at 17. Second, it is not at all clear 

Plaintiffs qualify as victims under the statutory language. See 18 U.S.C. § 3771(e) 

(“‘crime victim’ means a person directly and proximately harmed as a result of the 

commission of a Federal offense”). See also United States v. Andrews, 600 F.3d 

1167, 1171 (9th Cir. 2010) (“A victim for restitution purposes is a person who has 

suffered a loss caused by the specific conduct that is the basis of the offense of 

conviction,” quoting United States v. Gamma Tech Indus., Inc., 265 F.3d 917, 927 

(9th Cir. 2001) (quoting Hughey v. United States, 495 U.S. 411, 413 (1990) 

(footnote omitted))); United States v. Wilcox, 487 F.3d 1163, 1176-77 (8th Cir. 

2006) (victim’s mother denied restitution because mother was not a victim as 

defined by 18 U.S.C. § 3663A(b)(2)(C)); United States v. Serawop, 409 F.Supp.2d 

1356 (D. Utah 2006) (victim’s mother could only be awarded restitution from the 

criminal defendant for the child-victim’s damages, not her own). 
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643 F.2d 618, 623 (9th Cir. 1981) (citation omitted). As we have demonstrated, and 

as the district court correctly held, Plaintiffs lack standing to sue. They cannot 

overcome that hurdle by narrowing their plea for equitable relief to a declaratory 

judgment that in these circumstances would amount to a prohibited advisory 

opinion. See Coalition for a Healthy Cal. v. F.C.C., 87 F.3d 383, 386 (9th Cir. 

1996) (citing Flast v. Cohen, 392 U.S. 83, 96 (1968)). Because it is unlikely the 

Plaintiffs again will be subjected to the official conduct they challenge, moreover, 

they are not entitled to equitable relief. They cannot show a likelihood of substantial 

and immediate irreparable injury. Hodgers-Durgin v. de la Vina, 199 F.3d 1037, 

1042 (9th Cir. 1999); see also Los Angeles v. Lyons, 461 U.S. 95, 111 (1983). 

 The Administrative Procedure Act also does not support the Plaintiffs. 

Although the APA allows a person aggrieved by agency action to seek judicial 

review, Shell Gulf of Mexico Inc. v. Center for Biological Diversity, Inc., 771 F.3d 

632, 636 (9th Cir. 2014), that person obviously must have standing to sue in federal 

court. See DBSI/TRI IV Ltd. Partnership v. United States, 465 F.3d 1031, 1039 (9th 

Cir. 2006). As the district court properly held, Plaintiffs cannot establish any 

concrete or imminent personal injury. Their perceived harms—a “denial of access to 

crime victim’s assistance” and the subjection of Native Americans to “second-class 

law enforcement,” Brief for Appellants at 14—are too speculative and abstract to 

constitute harm cognizable in federal court. Because Plaintiffs have “not yet 
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suffered concrete injury, nor is injury sufficiently imminent[;]”they lack standing 

and their “APA claim is not ripe for review.” DBSI/TRI, 465 F.3d at 1039. 

 The Plaintiffs devote considerable pages to their equal protection and due 

process claims against the FBI. Because the Plaintiffs lack standing, however, the 

Court should refrain from addressing their claims on the merits. See Fleck and 

Associates, Inc. v. Phoenix, City of, an Arizona Mun. Corp., 471 F.3d 1100, 1107 

n.4 (9th Cir. 2006) (“no matter how important the issue, a court lacking jurisdiction 

is powerless to reach the merits under Article III of the Constitution.”) (citation 

omitted).  

II. THE DISTRICT COURT CORRECTLY CONCLUDED PLAINTIFFS FAILED TO 

 STATE A CAUSE OF ACTION. 

 

 Because the Plaintiffs lack standing, the Court should refrain from addressing 

their claims on the merits. See Fleck and Associates, Inc., 471 F.3d at 1107 n.4. If 

the Court were to reach the merits, however, the district court’s judgment in the 

FBI’s favor should be affirmed because that court was correct in holding that the 

Plaintiffs’ constitutional and treaty claims failed to state claims on which relief can 

be granted. 

A. The District Court correctly held that Plaintiffs failed to state a 

Fifth Amendment Equal Protection Claim. 

 

The district court correctly held that Plaintiffs failed to state an equal 

protection claim against the FBI, holding that the complaint contains “no non-
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conclusory factual allegations showing that the FBI Salt Lake City Field Office has 

a pattern, policy, or practice of discriminating against Native Americans. 1 E.R. 40.
9
  

          To show that a government agency violated the plaintiff’s equal protection 

rights, a complaint must contain sufficient non-conclusory factual allegations to 

allow a plausible inference of both different treatment and the discriminatory motive 

of the defendant. See Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) 

(per curiam) (plaintiff must show that defendant “intentionally treated [him] 

differently from others similarly situated”); Wayte v. United States, 470 U.S. 598, 

608 (1985) (petitioner required to show “both that the passive enforcement system 

had a discriminatory effect and that it was motivated by a discriminatory purpose”); 

Darensburg v. Metropolitan Transp. Com’n, 636 F.3d 511, 522 (9th Cir. 2011) (to 

establish equal protection violation “plaintiffs must show that actions of the 

defendants had a discriminatory impact, and that defendants acted with an intent or 

purpose to discriminate based upon plaintiffs’ membership in a protected class”) 

(citation and internal quotation omitted); see also Iqbal, 556 U.S. at 678. 

To show “discriminatory effect,” the complaint must contain sufficient facts 

to support an inference that the defendant engaged in disparate treatment of 

similarly situated individuals. United States v. Armstrong, 517 U.S. 456, 465 (1996) 

(“To establish a discriminatory effect in a race case, the claimant must show that 

                                                 
9
 The Bivens equal protection claim against Oravec is addressed in Part III below. 

  Case: 14-35664, 02/17/2015, ID: 9422926, DktEntry: 21-1, Page 32 of 58



24 
 

similarly situated individuals of a different race were not prosecuted.”). Even if the 

complaint shows disparate impact, that does not itself give rise to an inference of 

discriminatory intent. See Washington v. Davis, 426 U.S. 226, 239-45 (1976) 

(official act is not unconstitutional solely because it has a racially disproportionate 

impact; it must also reflect a racially discriminatory purpose). Discriminatory intent 

must be established. But an entity’s discriminatory intent may not be inferred from 

the statements of “nondecisionmakers” or “statements made by decisionmakers 

unrelated to the decisional process[.]” Cf. Rowell v. BellSouth Corp., 433 F.3d 794, 

802 (11th Cir. 2005) (addressing ADEA claim) (quoting Price Waterhouse v. 

Hopkins, 490 U.S. 228, 277 (1989) (O’Connor, J., concurring)). These standards 

apply to an equal protection claim alleging under-enforcement. Cf. Wayte, 470 U.S. 

at 609 (selective prosecution claim judged according to “ordinary equal protection 

standards.”); see also United States v. Barlow, 310 F.3d 1007, 1010 (7th Cir. 2002) 

(“Barlow complains not of selective prosecution, but of racial profiling, a selective 

law enforcement tactic. But the same analysis governs both types of claims.”). 

The district court correctly dismissed Plaintiffs’ equal protection claim 

because they failed to allege sufficient non-conclusory allegations in support of their 

claim of a deliberately discriminatory pattern or practice of under-enforcement of 

the law in Indian country. 
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1.  A court reviewing a complaint alleging that government officials engaged 

in purposeful discrimination can begin by discarding those allegations not entitled to 

the assumption of truth. Iqbal, 556 U.S. at 679. Here, the complaint alleges that:  

Defendants FBI…have adopted and engaged in a pattern and practice 

of selectively discriminating against Native Americans in providing 

police services and protection on the Crow reservation in Montana; 

such pattern and practice including, but not limited to the failure to 

adequately investigate crimes in which Native Americans are victims. 

 

2 E.R. 80 (¶ 27). That allegation is conclusory and is not entitled to the assumption 

of truth. See Iqbal, 556 U.S. at 679. It “amount[s] to nothing more than a ‘formulaic 

recitation of the elements’ of a constitutional discrimination claim.” Id. at 681 

(citation omitted). 

 The same is true for the allegation that: 

Upon information and belief of sources within the law enforcement 

community in and around the Crow Tribe, defendant FBI…consistently 

closed cases involving Indian victims without adequate investigation, 

especially sexual and other assaults involving Indian children and 

women. 

 

 2 E.R. 44 (¶ 36), and the allegation that 

The lack of attention to sexual abuse cases by defendants Oravec and 

Weyand is an example of the general discriminatory manner in which 

sexual assaults are treated by defendant FBI on Indian reservations in 

general... . 

 

2 E.R. 45 (¶ 47). As with the discrimination allegations in Iqbal, “[i]t is the 

conclusory nature of [the] allegations, rather than their extravagantly fanciful 

nature, that disentitles them to the presumption of truth.” Id. at 681. 
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2.  Plaintiffs do make a number of non-conclusory allegations that the Native 

American population overall suffers higher rates of violent crime. For example, they 

point to a Justice Department report that “found that Native American women suffer 

violent crime at a rate three and a half times greater than the national average.” 2 

E.R. 75 (¶ 22.a). They also point to statements by members of Congress and other 

policy makers expressing concern about the high crime rate Native Americans 

experience. Id. at 76-77, 79 (¶¶ 22.c, 23.b-c, 25). These and other similar allegations 

are non-conclusory and are entitled to the assumption of truth. Taken as true, they 

support an inference that Native Americans experience a significantly higher crime 

rate than does the general population. But they do not support an inference that a 

pattern or practice of deliberate discrimination by the FBI is the reason for that high 

crime-rate. The allegations establish no more than the “mere possibility” that 

discrimination is a reason for the alleged under-enforcement in Indian country. They 

do not support a plausible inference that an FBI pattern or practice of discrimination 

exists or that it causes the crime rate. Accordingly, the district court properly 

concluded that the plaintiffs had not alleged a viable equal protection claim against 

the FBI. See Iqbal, 556 U.S. at 679 (“But where the well-pleaded facts do not permit 

the court to infer more than the mere possibility of misconduct, the complaint has 
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alleged—but it has not ‘show[n]’—‘that the pleader is entitled to relief.’ Fed. Rule 

Civ. Proc. 8(a)(2).”).
10

 

3.  The Plaintiffs’ contrary arguments either conflate disparate impact and 

discriminatory intent, or they misread their own complaint. It is not “reasonable to 

assume that the government has the requisite intent to discriminate” if the “FBI 

allots $100 per capita for law enforcement services to the residents of Billings, but 

allots only $50 per capita for law enforcement services to Indians on reservations.” 

Brief for Appellants at 29. That allegation does not appear in the complaint, but it 

shows nothing more than disparate impact. Even assuming the Plaintiffs figures are 

accurate, they are not sufficient to nudge their discrimination claim across the 

plausibility line. See Iqbal, 556 U.S. at 683. A number of factors other than race or 

ethnicity may inform the allocation of law enforcement resources, including 

population density and the nature, frequency and complexity of crimes committed in 

a given area. Dollar amounts are not a proxy for discrimination. Whether taken 

alone or together with the allegations the complaint does make, the allegation does 

not raise the needed inference of discriminatory motive from the possible to the 

                                                 
10

 Plaintiffs’ also attribute the high crime rate in Indian Country to other factors, 

including lack of prosecution by federal and state prosecutors and the 

ineffectiveness of tribal prosecutions. See 2 E.R. 78 (¶ 24.b-d). Those allegations 

cannot support an inference that the FBI has a pattern or practice of deliberate 

discrimination. But they do suggest that the crime rate is a phenomenon attributable 

to numerous causes and thereby tend to undermine, rather than support, an inference 

of deliberate discrimination by the FBI. 
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plausible. It raises no more than “a sheer possibility that a defendant has acted 

unlawfully.” Iqbal, 556 U.S. at 678.   

Plaintiffs also argue that discriminatory intent is sufficiently alleged because 

“federal officials” have “admitted to providing unequal law enforcement.” Brief for 

Appellants at 28.
 
Those statements are not statements by FBI officials, and as 

explained above, they address the higher crime rate on Indian reservations. They 

cannot fairly be considered “admissions” of discriminatory FBI intent to not 

adequately investigate crimes against Native Americans. See Rowell, 433 F.3d at 

802 (statements by “non-decisionmakers” cannot give rise to inference of 

discriminatory intent). The Tribal Law and Order Act of 2010, Pub. L. No. 111-211, 

§ 202, 124 Stat. 2261 (2010), also is not an “admission” of discriminatory intent as 

Plaintiffs suggest, see Brief for Appellants at 31. Congress’s findings and statement 

of purpose say nothing of discrimination by the FBI or any other federal agency. Id. 

§ 202(a), 124 Stat. at 2262. To the extent the Act addresses potential causes of the 

high crime rate in Indian country, it suggests that the “complicated jurisdictional 

scheme that exists” there may be a significant factor. Id. § 202(a)(4), 124 Stat. at 

2262. Congress also determined that “tribal justice systems are often the most 

appropriate institutions for maintaining law and order in Indian country,” Id. § 

202(a)(2)(B), 124 Stat. at 2262. In light of these findings, the Act cannot fairly be 

read as an “admission” of a federal policy of invidious law enforcement 
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discrimination. The district court correctly held that the Plaintiffs failed to allege an 

equal protection claim against the FBI and that ruling should be affirmed.
11

  

B. The District Court correctly held that Plaintiffs failed to state a 

claim for violation of their Fifth Amendment substantive due 

process rights. 

 

The district court correctly held that Plaintiffs failed to state a substantive due 

process claim. Plaintiffs do not allege that the FBI took any affirmative action that 

placed them in custody or at risk of harm. 1 E.R. 94-96.   

The Fifth Amendment’s due process clause generally does not confer an 

affirmative right to government aid, including a right to protection against private 

violence. Deshaney v. Winnebago County Dep’t of Soc. Servs., 489 U.S. 189, 195 

(1989). Private violence may give rise to a claim against a government officer only 

if one of two exceptions applies. Id. First, the government may assume an 

affirmative duty to protect an individual by placing that person in its custody, thus 

creating a “special custodial relationship.” Id. Alternatively, a claim for failure to 

protect may arise when the government takes affirmative action that creates or 

exposes the plaintiff to a danger that causes the plaintiff harm. Huffman v. County of 

Los Angeles, 147 F.3d 1054, 1061 (9th Cir. 1998).  

                                                 
11

 Plaintiffs seize on the district court’s statement that their “recitation of facts 

concerning crime on Indian reservations does not pertain to the FBI Salt Lake City 

Field Office’s activities on the reservation at issue here[,]” and urge a remand to 

amend their complaint to substitute the “Montana Field Office” as the defendant. 

Brief for Appellants, at 33. Because the Plaintiffs have not stated an equal 

protection claim at all, they have no need to amend. 
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A special custodial relationship is established only when the government 

“takes a person into its custody and holds him there against his will.” Id. at 199-200. 

“The affirmative duty to protect arises not from the [s]tate’s knowledge of the 

individual’s predicament or from its expressions of intent to help him, but from the 

limitation which it has imposed on his freedom to act on his own behalf.” Id. at 200. 

Accordingly, to create a special custodial relationship with a plaintiff, the 

government must take an “affirmative act of restraining the individual’s freedom to 

act on his own behalf—through incarceration, institutionalization, or similar 

restraint of personal liberty[.]” Id.  

The “state-created danger” exception is likewise limited. To state a claim, the 

substantive due process plaintiff must demonstrate, at a minimum, that the state 

“acted affirmatively and with deliberate indifference in creating a foreseeable 

danger to the plaintiff leading to the deprivation of the plaintiff’s constitutional 

rights.” Huffman, 147 F.3d at (citations omitted).
12

 Allegations that the actions or 

decisions of public officials increased the risk of harm to members of the public are 

not sufficient. Id. The government action must be affirmative in the sense of either 

creating the danger or exposing the particular plaintiff to a danger that the plaintiff 

                                                 
12

 Although DeShaney referred to “deliberate indifference,” County of Sacramento 

v. Lewis, 523 U.S. 833 (1998), establishes that the “fault” standard for a substantive 

due process claim varies with the context in which a government official acts and 

that in some instances only “intent to cause harm” violates substantive due process. 

Id. at 850-54. 
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would not otherwise have faced. Johnson v. City of Seattle, 474 F.3d 634, 639 (9th 

Cir. 2007); see also L.W. v. Grubbs, 974 F.2d 119, 121 (9th Cir. 1992).  

The Plaintiffs here make no allegation that the FBI or Oravec placed them in 

custody, or took some other action creating a danger cognizable under substantive 

due process. That is dispositive of Plaintiffs’ claim. The Plaintiffs nonetheless argue 

that the Treaty with the Crow Tribe of 1825, 5 Stat. 266 (Aug. 4 1825), created a 

“special custodial relationship” because it vests jurisdiction over violent crimes 

committed on the reservation in the federal government. Brief for Appellants at 34-

35. This strained interpretation of “custody” is far afield of the exception recognized 

in Deshaney, which holds that a custodial relationship arises only “when the State 

takes a person into its custody and holds him there against his will[.]” 489 U.S. at 

200; 1 E.R. 94; Brief for Appellants at 11. At most, the treaty can be characterized 

as a restriction on the tribal government’s authority, not as a restraint on individual 

tribe members.  

Plaintiffs also argue that the danger-creation exception applies because, by 

failing to “reasonably enforce the laws and prosecute crime on the reservation,” the 

United States has created a “dangerous situation in which non-Native Americans are 

free to commit crimes without substantial fear of prosecution.” Brief for Appellants 

at 36. That unprecedented theory would permit the danger-creation exception to 
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swallow whole DeShaney’s general rule that the Due Process Clause does not 

guarantee protection against private violence. See DeShaney, 489 U.S. at 195. 

“As a general matter, the [Supreme] Court has always been reluctant to 

expand the concept of substantive due process because guideposts for responsible 

decisionmaking in this unchartered area are scarce and open-ended.” Collins v. City 

of Harker Heights, Tex., 503 U.S. 115, 125 (1992). The Plaintiffs’ allegations here 

do not come close to stating a substantive due process claim, and accordingly, the 

district court properly dismissed that claim. 

C. The District Court Correctly Found Plaintiffs Failed to State a 

Claim for Treaty Violations. 

 

The district court correctly held that Plaintiffs failed to state a claim against 

the FBI and Oravec for treaty violations. “It is well-settled that ‘[t]he very great 

majority of Indian treaties create tribal, not individual, rights.’” Dry v. United 

States, 235 F.3d 1249, 1256 (10th Cir. 2000) (quoting Hebah v. United States, 428 

F.2d 1334, 1337 (Ct. Cl. 1970) (citing Blackfeather v. United States, 190 U.S. 368, 

377 (1903) (internal quotation marks and citations omitted)). “Until specific, 

private, individual rights attach pursuant to law, the enforcement of such trusts [as 

created by treaty] must be at the bar of public conscience. They are not justiciable in 

the courts.” Ligon v. Johnston, 164 F. 670, 672 (8th Cir. 1908); see also Gros 

Ventre Tribe v. United States, 469 F.3d 801, 809-10 (9th Cir. 2006) (absent a 

specific duty imposed by treaty or statute, the United States’ trust obligation to 
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Native Americans is fulfilled by compliance with “generally applicable regulations 

and statutes.”). 

The 1825 Treaty with the Crow Tribe, on which Plaintiffs rely, does not 

confer individual rights concerning how the United States enforces the law. The 

treaty’s Article 5 obligates the United States to prosecute violent crimes committed 

against Native Americans and to impose the same sentences that would be imposed 

if the victim were white. 5 Stat. at 267. Nothing in the treaty’s text suggests that the 

Government thereby agreed to take the extraordinary step of empowering individual 

tribal members to enforce the treaty’s terms in respect of the United States’ 

discretionary decisions over how to enforce the law. Instead, like “[t]he very great 

majority of Indian treaties,” Article 5 “create[s] tribal, not individual, rights.” Dry, 

235 F.3d at 1256. That is dispositive of the treaty-based claims. 

The Plaintiffs appear to acknowledge that principle, see Brief for Appellants 

at 38, but nonetheless argue that the treaty’s Article 5 imposes “a specific duty on 

the United States to provide equal law enforcement to Native Americans and non-

Native-Americans ... .” Id. (citing 7 Stat. at 267). Even if the Government’s treaty 

obligation could be read so broadly, that does not alter the conclusion that the 

treaty’s terms are not enforceable by individuals. Therefore, Plaintiffs’ claim falls 

within the rule articulated in Gros Ventre, 469 F.3d at 809-10. Accordingly, 
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Plaintiffs have failed to identify any error in the district court’s ruling, which should 

be affirmed. 

III. THE DISTRICT COURT’S JUDGMENT SHOULD BE AFFIRMED BECAUSE 

 AGENT ORAVEC IS ENTITLED TO QUALIFIED IMMUNITY.  

 

 “The doctrine of qualified immunity protects government officials ‘from 

liability for civil damages insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reasonable person would 

have known.’” Pearson v. Callahan, 555 U.S. 223, 231 (2009) (quoting Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982)). In general, a claim of qualified immunity is 

examined by first addressing whether the facts alleged show that the official’s 

conduct violated a constitutional right. Saucier v. Katz, 533 U.S. 194, 201 (2001). If 

the allegations do not support a claim that federal officials violated a constitutional 

right, the inquiry ends. Id. On the other hand, if the plaintiff’s allegations make out a 

constitutional violation, the court must consider whether the right was “clearly 

established” at the time the official acted. Id. Although in some cases there is value 

in deciding the underlying constitutional question, in other circumstances the strong 

policy of constitutional avoidance should be followed. Among these are situations 

in which the underlying constitutional question may be difficult and the “clearly 

established” inquiry comparatively easy. See Pearson, 555 U.S. at 239. The 

avoidance policy should be followed then because “[i]n general, courts should think 

hard, and then think hard again, before turning small cases into large ones.” 
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Camreta v. Greene, 131 S. Ct. 2020, 2032 (2011). “When qualified immunity is 

asserted at the pleading stage, the precise factual basis for the plaintiff’s claim or 

claims may be hard to identify.” Pearson, 555 U.S. at 238-39 (Lyons v. City of 

Xenia, 417 F.3d 565, 582 (6th Cir. 2005) (Sutton, J., concurring). That may make it 

difficult for the court “‘to define and limit any holding’ on the constitutional 

question.” Id. at 239 (citing and quoting in part Robinette v. Jones, 476 F.3d 585, 

592 n.8 (8th Cir. 2007)). Constitutional avoidance also may be appropriate in “cases 

in which the briefing of constitutional questions is woefully inadequate.” Id. (citing 

Lyons, 417 F.3d at 582 (Sutton, J., concurring)). Deciding the constitutional 

question in these situations “may create a risk of bad decisionmaking.” Id. at 239. 

 Several of those factors apply here. The Plaintiffs seek review of pleading- 

stage rulings. They have not presented their claims with the clarity appropriate for 

establishing a new constitutional rule of uncertain, but potentially sweeping, scope. 

As demonstrated above, the family member Plaintiffs lack standing to sue or their 

standing is at least seriously in doubt. On the other hand, no prior case has 

established the equal protection rule for which these Plaintiffs contend, nor was that 

rule clearly established. This is an appropriate case for constitutional avoidance. 

Consequently, the district court’s judgment should be affirmed on the ground that 

Oravec is entitled to qualified immunity. 
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 A. The Plaintiffs Have Not Shown a Violation of Clearly-Established 

  Equal Protection Rights. 

  

 As we have demonstrated, to the extent the Plaintiffs sue in their personal 

capacities (rather than as representatives of Bearcrane’s Estate), they lack standing 

because their injuries are not “concrete and particularized” nor fairly traceable to 

“the challenged action of the defendant.” Friends of the Earth, Inc., 528 U.S. at 

180-81. Lack of standing disposes of the damages claims against Oravec just as 

fully as it disposes of the Plaintiffs’ equitable relief claims against the Government. 

See Leeke, 454 U.S. at 86-87 (plaintiffs lacked standing to recover damages on 

theory prison officials interfered with their effort to procure the arrest of guards). 

Even if that were not so, the judgment in Oravec’s favor should be affirmed on the 

ground that Oravec is entitled to qualified immunity because the equal protection 

right the family-member Plaintiffs assert was not clearly established at the time. 

 For a right to be clearly established such that a Government official has no 

qualified immunity “‘existing precedent must have placed the statutory or 

constitutional question’ confronted by the official ‘beyond debate.’” Plumhoff v. 

Rickard, 134 S. Ct. 2012, 2023 (2014) (quoting “Ashcroft v. al–Kidd, 131 S. Ct. 

2074, 2080 (2011)). Oravec is entitled to qualified immunity because at the time he 

acted neither “controlling authority” nor a “robust ‘consensus of cases of persuasive 

authority’” clearly established the right the family members assert here. Id. (quoting 

al-Kidd, 131 S. Ct. at 2084 (quoting Wilson v. Layne, 526 U.S. 603, 617 (1999))). 
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 No Supreme Court case addresses the constitutional right to equal provision 

of law enforcement services. And none of this Court’s cases had extended that right 

beyond the crime victim himself. In the first of this Court’s cases to address that 

right, Balistreri v. Pacifica Police Department, 901 F.2d 696, 698 (9th Cir.1990), a 

domestic abuse victim filed suit alleging that the local police were insufficiently 

responsive to her calls for help in the face of escalating threats and abuse from her 

estranged husband. The Court held that the allegations raised a potential equal 

protection claim that the police discriminated against her on the basis of her gender 

or marital status and remanded to permit her leave to amend to assert those claims. 

Id. at 701. 

 Navarro v. Block, 72 F.3d 712, 716-17 (9th Cir.1995), was similar. The 

survivors of a domestic abuse victim murdered by her estranged husband brought 

suit alleging a police policy of treating domestic violence 911 calls less urgently 

than other emergency calls. This Court recognized that the Navarro plaintiffs might 

have stated a claim under Balistreri, except that the allegations of invidious motive 

were conclusory. But the Court permitted the claim to proceed on the theory that the 

County’s classification of 911 calls was arbitrary and irrational. See id. It was clear, 

however, that the focus of the claim was on the equal protection rights of the 

decedent. Id. at 716 (“The Navarros contend that the County’s custom of treating 
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domestic violence 911 calls differently from non-domestic violence calls 

impermissibly discriminates against abused women.”). 

 Estate of Macias v. Ihde, 219 F.3d 1018 (9th Cir. 2000), also turned on the 

denial of police services to a woman abused and then murdered by her estranged 

husband. The plaintiffs’ decedent, Mrs. Macias, repeatedly sought police protection. 

In this case as well, the Court described the constitutional right at issue as the 

deceased crime victim’s right to equal police protection. See id. at 1028 (“The 

alleged constitutional deprivation in this matter was the alleged denial of equal 

police protection to Mrs. Macias.”). 

 Finally, in Elliot-Park v. Manglona, 592 F.3d 1003 (9th Cir. 2010), this Court 

held that a crime victim could sue the police for discrimination in their manner of 

investigating a crime. Elliott, who was racially and ethnically Korean, alleged that 

local police officers in Saipan discriminated against her on the basis of race after 

she was in a car accident with an ethnic Micronesian. Despite obvious signs that the 

Micronesian driver was intoxicated, the police officers, themselves all Micronesian, 

did not arrest him, perform a breathalyzer or otherwise investigate the accident as a 

DUI-crime. Id. at 1006. Relying in part on Macias, this Court held that Elliott 

alleged a violation of her clearly-established equal protection rights. Id. at 1009. 

 Each of those cases implicated the crime victim’s equal protection rights. 

None clearly established that relatives of a crime victim or other persons sharing 
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some characteristic of the crime victim can sue for an equal protection violation 

based on alleged deficiencies in police services. And no “robust consensus” of cases 

from other circuits establishes the rule on which Plaintiffs presumably rely. 

 Clearly-established law also cannot be found in these circumstances based on 

general principles of equal protection law. The “clearly-established” inquiry “must 

be undertaken in light of the specific context of the case, not as a broad general 

proposition ... .” Saucier, 533 U.S. at 202. For example, the well-established 

principle that government officials may not retaliate for speech does not resolve the 

question of whether particular conduct alleged to have been retaliatory is a basis for 

liability. Reichle v. Howards, 132 S. Ct. 2088, 2094 (2012) (“Here, the right in 

question is not the general right to be free from retaliation for one’s speech, but the 

more specific right to be free from a retaliatory arrest that is otherwise supported by 

probable cause. This Court has never held that there is such a right.”). Here, the 

question is not whether the equal-protection right to law enforcement services is 

clearly established, but instead its scope. 

 No reasonable officer would have been on notice of the right the family 

member Plaintiffs assert here. Every prior case from this Court turned on the equal 

protection rights of the crime victim himself. The right would not have been 

apparent in these circumstances given that both the magistrate judge and the district 
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judge concluded that the Plaintiffs lacked even standing to sue for an equal 

protection claim. For example, the magistrate judge explained that:  

The individual Plaintiffs do not allege that they have been the subject 

of discriminatory law enforcement. They do not allege that they have 

been the target of an investigation or prosecution motivated by racial 

animus. Nor do they claim to be the victims of a crime that was either 

investigated or prosecuted due to racial animus…. Moreover, even if 

the Court were to find that the individual Plaintiffs asserted concrete, 

particularized injuries…the future injuries they fear are not fairly 

traceable to these defendants[.] 

   

1 E.R. 22 (emphasis omitted). Although standing entails an inquiry different from 

the merits, “[t]he existence of federal standing ‘often turns on the nature and source 

of the claim asserted.’” Chapman v. Pier 1 Imports (U.S.) Inc., 631 F.3d 939, 947 

(9th Cir. 2011) (quoting Warth v. Seldin, 422 U.S. 490, 500 (1975)). If these 

Plaintiffs had a clearly-established equal protection right, the district court and the 

magistrate judge would not have doubted, let alone rejected, their standing to assert 

such a right here.  

 The Plaintiffs’ equal protection claim raises difficult issues of scope. It is 

unclear whether family members may assert such a claim, and if so which family 

members. It is also unclear what other persons with some kind of relationship to the 

crime victim might assert such a right. The most that usefully can be said is that it is 

not clearly established to what extent the equal protection right to police services 

runs to persons beside the crime victim himself. For that reason, Oravec is entitled 

to qualified immunity. 
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 B. The Scope of the Right to an Adequate Investigation Was Not  

  Clearly Established in 2005. 

   

 The district court’s judgment should be affirmed on the alternate ground that 

the standard for assessing the adequacy of police services under equal protection 

scrutiny is not clearly established here. To make out a clearly-established equal 

protection claim, Plaintiffs must show that the police services Oravec provided were 

clearly inadequate.
13

  

 An equal protection plaintiff might establish inadequate police services in two 

ways. He might identify a similarly-situated person whose treatment was 

appreciably better than his own. See, e.g., Price-Cornelison v. Brooks, 524 F.3d 

1103, 1110-11 (10th Cir. 2008); Farm Labor Org. Comm. v. Ohio State Highway 

Patrol, 308 F.3d 523, 535 (6th Cir. 2002). Cf. Armstrong, 517 U.S. at 465 

(identification of a comparator is required for “selective prosecution” claim). 

Alternatively, a plaintiff might show that she was denied services otherwise made 

available to the general public and that the denial was due to some arbitrary or 

otherwise impermissible reason. Olech, 528 U.S. at 564.  

 This Court’s Elliot-Park decision may reflect both approaches. That plaintiff 

could point to a comparator, but she could also point to an obviously appropriate 

                                                 
13

 The qualified immunity defense was fully presented to the district court. Although 

that court did not pass on this particular aspect of the defense, this Court may reach 

it as an alternate ground on which to affirm. See Bibeau v. Pacific Northwest 

Research Foundation Inc., 188 F.3d 1105, 1111 n.5 (9th Cir. 1999), amended on 

denial of reh’g, 208 F.3d 831 (9th Cir. 2000). 
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investigative step (administration of a breathalyzer) that was not taken. 592 F.3d at 

1006. Neither approach overcomes Oravec’s qualified immunity here. Plaintiffs 

have not identified any homicide cases Oravec treated appreciably better, and they 

have not shown that his investigation was so patently deficient that any reasonable 

officer would know that he is not providing the police services appropriate in the 

circumstances. Because they cannot show that Oravec’s investigation “was plainly 

incompetent,” he is entitled to qualified immunity. Stanton v. Sims, 134 S. Ct. 3, 7 

(2013) (per curiam). 

 Plaintiffs allege that the investigation was inadequate because: (a) Oravec 

took “too long” to get to the crime scene, did “nothing,” and did not “use” the 

“information” they “tried to give” him; (b) the Bureau of Indian Affairs (BIA) was 

not “allowed” to investigate the crime scene, but the Yellowstone County Sheriff’s 

Office was; (c) “not very many” crime scene photographs were taken; (d) the “blood 

splatter test” was not “tested right” and “the distance of the bullet” was not 

calculated; (e) no “fingerprint tests” or “background” investigation were completed; 

and (f) the suspect, Holcomb, was not in jail, not arrested, and not charged for 

shooting Bearcrane. S.E.R. 27-29 (¶¶ 70-72, 74). That is insufficient.  

 First, the undisputed facts show that a 911 call was made at 4:51 p.m. and 

Yellowstone County Sheriff’s deputies responded. Because of jurisdictional 

confusion, the FBI was not contacted, and Oravec was not assigned to investigate, 
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until approximately 6:40 p.m. Once assigned, Oravec immediately spoke with 

sheriff’s deputies and with BIA agents. With the scene secured, he proceeded with 

another agent to where Holcomb was being held to interrogate him. Starting at 7:15 

p.m., and after Holcomb waived his Miranda rights, Oravec and FBI Special Agent 

Wolfgang Hochholdinger interrogated Holcomb for one hour. Hochholdinger took 

photos of Holcomb’s torn shirt and bruises to his chest. Holcomb claimed Bearcrane 

caused those bruises when attacking him. After interrogating Holcomb, Oravec 

drove to the crime scene, arriving around 9:00 p.m. There, he collected physical 

evidence and directed sheriff’s deputies and the BIA to conduct further investigative 

tasks including creating a diagram and taking photographs. S.E.R. 4-13 (¶¶ 7-29).  

 Second, Oravec acted on information Plaintiffs provided. He interviewed the 

two witnesses—Steve Casillas and Spencer Kehler—Plaintiffs identified as possibly 

having information about Holcomb’s violent nature. Those individuals did not 

corroborate what Plaintiffs claimed. Oravec interviewed them, summarized their 

statements, and provided the U.S. Attorney’s Office with Plaintiffs’ letter indicating 

what they believed Casillas and Kehler knew about Holcomb along with his 

interview reports. S.E.R. 14, 22-23 (¶¶ 32, 55-57).  

 Third, Oravec requested BIA assistance at the crime scene and enlisted at 

least one BIA agent to assist in collecting evidence. The only FBI agent on the 

scene, Oravec sought help from both the BIA and Yellowstone County Sheriff, and 
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those agencies assisted. Yellowstone Sheriff’s deputies and BIA officers also 

conducted their own interviews of Holcomb and other witnesses and later provided 

those reports to Oravec. Nothing in the record supports the allegation that Oravec 

prevented BIA agents from entering or investigating the crime scene. To the 

contrary, the facts show a joint effort between the FBI, BIA and Yellowstone 

County to investigate Bearcrane’s homicide. S.E.R. 4-7, 10-13 (¶¶ 7-14, 23-24, 26-

30). 

 Fourth, at Oravec’s direction Yellowstone deputies took eighty-two 

photographs of the crime scene; the BIA also photographed the scene. FBI Agent 

Hochholdinger photographed Holcomb, and the pathologist took eighty-six autopsy 

photographs. The crime scene was limited to the room in which Bearcrane was shot 

and its door. Oravec provided all of the crime-scene photographs, along with 

photographs of Holcomb and the autopsy, to Assistant U.S. Attorney Kohn. S.E.R. 

9-10, 12, 22-23 (¶¶ 20, 26-27, 55-57). 

 Fifth, fingerprint analysis and background investigations were completed at 

Oravec’s request, as were other tests, including DNA, toxicology, firearms shot-

pattern, gunpowder residue, trace evidence, and blood splatter to name a few. S.E.R. 

15-16 (¶¶ 34-35). Therefore, Plaintiffs’ allegations that fingerprint analysis and 

background checks were not done, id. at 27-28 (¶ 72(e)), are unsupported. A blood 
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splatter analysis was conducted, and a bullet trajectory test considered but the latter 

test could not be done. id. at 15-17 (¶¶ 35, 38). 

 “Qualified immunity gives government officials breathing room to make 

reasonable but mistaken judgments,” and “protects ‘all but the plainly incompetent 

or those who knowingly violate the law.’” al–Kidd, 131 S. Ct. at 2085 (quoting 

Malley v. Briggs, 475 U.S. 335, 341 (1986)). The Plaintiffs cannot show that 

Oravec’s investigation was either plainly incompetent or in knowing violation of the 

law. Unlike the situation in Elliot-Park, Plaintiffs here cannot point to a clearly 

appropriate investigative step that should have been done, but that was not. Nor 

have they shown any investigative step that was not done but which would have 

been done in a similar investigation where the victim was non-Indian. In light of the 

state of the law and the circumstances, Oravec’s actions were not “plainly 

incompetent” and qualified immunity applies. Stanton, 134 S. Ct. at 7. 

CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

affirmed. 

 Dated: February 17, 2015  Respectfully submitted, 

 

      JOYCE R. BRANDA 

      Acting Assistant Attorney General 
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 Counsel for the Defendants-Appellees are not aware of any related cases, as 

defined in Circuit Rule 28-2.6, pending in this Court. 

/s/James G. Bartolotto 

JAMES G. BARTOLOTTO 

 

/s/Kelly Heidrich 

KELLY HEIDRICH 

 

Attorneys for the Defendants-Appellees 
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Counsel for the Defendants-Appellees further certify that the foregoing 
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requirements of Fed. R. App. P. 32(a)(5)(A) and the type styles requirements of 

Fed. R. App. P. 32(a)(6) because this brief was prepared using a proportionally 

spaced typeface using Microsoft Word© in Times New Roman, 14-point font. 
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served by the appellate CM / ECF system. We further certify that all the parties in 
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/s/James G. Bartolotto 
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