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ATTORNEY FOR PLAINTIFF 
UNITED STATES OF AMERICA 
 
 
 IN THE UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF MONTANA 
 GREAT FALLS DIVISION 
  

 
UNITED STATES OF AMERICA, 
 
                   Plaintiff, 
 
        vs. 
 
TYRELL HENDERSON, 
 
                   Defendant. 
 

 
 
CR 16-10-GF-BMM 
 
 
RESPONSE TO DEFENDANT’S 
MOTION TO SET ASIDE THE 
VERDICT AND SET A NEW 
TRIAL 

 
The United States of America, represented by Bryan T. Dake, Assistant 

United States Attorney for the District of Montana, responds to the defendant’s 

motion to set aside the verdict and set a new trial.   
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INTRODUCTION 

The defendant, Tyrell Henderson, was indicted on February 4, 2016, for two 

counts of involuntary manslaughter. (Doc. 1.)  Multiple motions to continue trial 

were filed and this Court conducted a jury trial on January 9, 2017.  (Docs. 19; 

23; 31; 38; 53.)  During trial the government called 19 witnesses including, eight 

law enforcement officers (five troopers from the Montana Highway Patrol), one 

eye witness from the crash, two medical personnel, and seven people from the 

Montana State Crime Lab.  Lieutenant JD Cabanas with Chippewa Cree Law 

Enforcement testified at trial.  Henderson was convicted on both counts on 

January 11, 2017.  (Doc. 66.)   

During the government’s pretrial interview with Cabanas on January 8, 

2017, he denied any knowledge of any pending complaints, investigations, or 

disciplinary actions related to the performance of his duties.  On March 31, 2017, 

the government was informed by the FBI about Cabanas’ current job status with 

Chippewa Cree Law Enforcement.  The government then sought and received 

information that Cabanas was previously under investigation by the Bureau of 

Indian Affairs (BIA) for allegations related to the performance of his duties.  He 

was under this investigation on January 8, 2017.1  The allegations and 

                                                 
1 In November 2016, the government submitted a request to the BIA, in 
accordance with Department of Justice policy, Giglio v. United States, 405 U.S. 
150 (1972) and United States v. Henthorn, 931 F.2d 29 (9th Cir. 1991), for 
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investigation were not related to Henderson or the crash at issue in this case.     

Henderson is not entitled to a new trial because Cabanas’ testimony did not 

impact the overall outcome in the case.  Cabanas provided limited testimony 

about the events surrounding the crash.  Generally, he provided information about 

the description of the scene after the crash.  He also laid foundation on 

photographs from the crash scene.  This information was confirmed and 

corroborated by a large number of other witnesses.  His limited testimony did not 

impact the guilty convictions against Henderson.  The motion should be denied. 

ARGUMENT 

Henderson asserts his Fifth and Sixth Amendment rights were violated by 

Cabanas’ failure to disclose the investigation to the government under the holding 

in Brady v. Maryland, 373 U.S. 83 (1963).  (Doc. 74 at 2.)  He states that the 

failure of the officer to disclose the pending investigation requires a new trial.  

(Doc. 74 at 3.)  Henderson is wrong.  Henderson’s blanket assertion of an 

alleged Brady violation, related to Giglio v. United States, 405 U.S. 150 (1972), 

without an explanation as to the particular witness or the impact on the trial is 

without merit.  Cabanas’ trial testimony was not material to the trial or 

                                                 
information.  No derogatory information was disclosed.  The information 
subsequently obtained by the government and disclosed to defense counsel on 
April 6, 2017, will be provided to the Court in a separate, sealed filing.  (Sealed 
Ex. 1); See L.R. CR 49.1(a)(2)(B) and L.R. CR 16.4(a).   
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convictions because it was limited in fact and purpose.  The subject matter of his 

testimony was subsequently testified to by a number of other witnesses.  His 

request should be denied. 

 A defendant may request a new trial “if the interest of justice so requires.” 

Fed. R. Crim. P. 33.  When based on the proper legal standard, a decision to grant 

or deny a new trial is within the “sound discretion of the trial court.”  United 

States v. Powell, 932 F.2d 1337, 1340 (9th Cir. 1991).  Notably, “[a] motion for a 

new trial is not viewed with favor and should be granted with great caution.” 

United States v. Miller, 987 F.2d 1462, 1466 (10th Cir. 1993); United States v. 

Goodwin, 770 F.2d 631, 639 (7th Cir. 1985) (explaining appeal of a district court’s 

denial of a new trial is “even more difficult”).   

In the context of an alleged Brady or Giglio violation, the Court does not 

summarily grant a request for a new trial and instead applies a clear standard in 

determining whether to grant a new trial.  See Giglio, 405 U.S. at 154 (We do not 

“automatically require a new trial whenever a combing of the prosecutors’ files 

after the trial has disclosed evidence possibly useful to the defense but not likely to 

have changed the verdict”) (internal quotation marks and citations omitted).  For 

an allegation under Brady/Giglio, the government violates its constitutional duty 

where “(1) the evidence in question is favorable to the accused in that it is 

exculpatory or impeachment evidence, (2) the government willfully or 
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inadvertently suppresses this evidence, and (3) prejudice ensues from the 

suppression (i.e., the evidence is material).)”  Jones v. Ryan, 691 F.3d 1093 (9th 

Cir. 2012) (emphasis added) (internal quotations and citations omitted).   

To establish prejudice under the third prong, the suppressed evidence must 

be material.  United States v. Bagley, 473 U.S. 667 (1985).  Evidence is material 

“if there is a reasonable probability that, had the evidence been disclosed to the 

defense, the result of the proceeding would have been different.”  Id. at 682; See 

Smith v. Cain, 565 U.S. 73 (2012) (quoting Cone v. Bell, 556 U.S. 449, 469–70 

(2009) (same)).   “A ‘reasonable probability’ of a different result is accordingly 

shown when the government’s evidentiary suppression ‘undermines confidence in 

the outcome of the trial.’”  Kyles v. Whitley, 514 U.S. 419, 434 (1995) (citing 

Bagley, 473 U.S. at 678).  “The question is not whether the defendant would more 

likely than not have received a different verdict with the evidence, but whether in 

its absence he received a fair trial, understood as a trial resulting in a verdict 

worthy of confidence.”  Id.   

The burden of establishing the materiality rests with the defendant.  United 

States v. Dominguez Benitez, 542 U.S. 74, 81-82 (2004) (citing Brady as one of the 

cases in which burden of showing materiality rests with defendant: “In cases where 

the burden of demonstrating prejudice (or materiality) is on the defendant seeking 

relief, we have invoked a standard with similarities to the Kotteakos formulation in 
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requiring the showing of ‘a reasonable probability that, but for [the error claimed], 

the result of the proceeding would have been different.’”).  It is the defendant’s 

burden to establish a reasonable probability of a different result.  Kyles, 514 U.S. 

at 434. 

In the context of witness testimony and information going towards witness 

credibility, the Court specifically inquires as to (1) “whether . . . there was a 

reasonable probability that the new evidence would have changed the way in 

which the jurors viewed” the witness’s testimony, and (2) “whether . . . there was a 

reasonable probability that this change would have resulted in a different verdict.”  

See Gonzalez v. Wong, 667 F.3d 965, 982 (9th Cir. 2011) (emphasis added).  The 

role or significance of the witness is itself significant in determining the 

“materiality” of undisclosed impeaching information.  Giglio, 405 U.S. at 154.  

“When the reliability of a given witness may well be determinative of guilt or 

innocence, nondisclosure of evidence affecting credibility falls within the general 

rule of Brady.”  United States v. Schwarz, 259 F.3d 59, 64 (2d Cir. 2001) 

(emphasis added) (internal citation omitted).  As the Supreme Court said in 

United States v. Agurs, 427 U.S. 97, 109–10 (1976), the “mere possibility that an 

item of undisclosed information might have helped the defense, or might have 

affected the outcome of the trial, does not establish ‘materiality’ in the 

constitutional sense.”  Although evidence bearing on credibility can be material if 
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it is of significant impeachment value, Strickler v. Greene, 527 U.S. 263 (282) 

(1999), such impeachment evidence would have needed to “put the whole case in 

such a different light as to undermine confidence in the verdict.” Kyles, 514 U.S. at 

435. 

As is clear from previous cases, the importance of a particular witness’s 

testimony at trial is an important consideration for the Court in evaluating the 

impact of a potential Giglio issue.  For instance, in Wearry v. Cain, 136 S. Ct. 

1002 (2016) the Supreme Court reversed a murder conviction where the state 

failed to provide impeachment information concerning important witnesses.  

There, the state disclosed prior inconsistent statements of the witness, but did not 

disclose statements by the witness about the witness’s personal motive for 

testifying against the defendant or the fact that the witness previously induced 

another to falsely implicate the defendant.  Id. at 1006.  Similarly, the state 

failed to disclose that another important witness may receive potential benefits 

from the prosecutor for testifying.  Id.  It was the combination of the two 

witnesses’ testimony that was “the only evidence directly tying [the defendant] to 

[the murder],” therefore, such evidence was material to the case and verdict.  Id. 

The Ninth Circuit has similarly considered the importance of the witness 

testimony in determining materiality for Giglio purposes.  In Shelton v. Marshall, 

796 F.3d 1075 (9th Cir. 2015) the Ninth Circuit voided the defendant’s conviction 
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for first-degree murder based on the failure to disclose information about a 

cooperating co-defendant.  The co-defendant testified as to the defendant’s 

“premeditated plan to kill” victims and was the “only direct evidence” of 

deliberation and premeditation by the defendant.  Id.   The prosecution 

disclosed information about the co-defendant’s brain injury, however, the 

prosecution failed to disclose a provision in the co-defendant’s plea agreement 

requiring him to not undergo a psychiatric examination for this brain injury.  Id.  

As the only direct evidence to premeditation, it was material because there was “a 

reasonable probability that the jury would have in this case reached a different 

verdict had [the witness] been thoroughly impeached.”  Id.; See Hayes v. Brown, 

399 F.3d 972, 985 (9th Cir.2005) (en banc) (finding suppressed evidence material 

where tainted witness’s testimony “was the centerpiece of the prosecution’s case” 

and “[n]early all of the other evidence against Hayes was circumstantial.”).  The 

witness was described as the “glue” for the case against the defendant.  Id.; See 

Gordon v. Pliler, 573 Fed. Appx. 657 (9th Cir. 2014) (Affirming district court’s 

denial of habeas relief which was premised on the claim that the state withheld 

impeachment information about a witness who lied at trial because “[witness] was 

not the ‘make-or-break witness’ for the state”) (citation omitted); United States v. 

Sedaghaty, 728 F.3d 885 (9th Cir. 2013) (finding impeachment evidence is “likely 

material when it impugns the testimony of a witness who . . . is critical to the 

Case 4:16-cr-00010-BMM   Document 80   Filed 05/09/17   Page 8 of 14



prosecution’s case”) (emphasis added). 

Other circuits have similarly considered the materiality in deciding whether 

and to what extent any potential Giglio issue impacted a case.  See Sutton v. 

Carpenter, 617 Fed. Appx. 434 (6th Cir. 2015) (unpublished) (Rejecting claim that 

state violated Brady by failing to learn and disclose that the forensic pathologist 

was under investigation for professional misconduct for improper forensic 

practices, “where the impeaching evidence would have hurt the credibility of the . . 

. witness—presuming the government still chose to call [the witness] to the 

stand—but would have done nothing to undermine the remainder of the 

government’s case.  We have no reason to believe that the jury could have 

reached a different verdict had the parties known about the investigation of [the 

witness].”; United States v. Rodriguez, 489 Fed. Appx. 528 (3rd Cir. 2012) 

(unpublished) (Rejecting the claim that government violated Brady by not 

disclosing disciplinary records of officers who testified at suppression hearing 

because the court could not conclude that it was material given the multiple other 

officers who testified to similar accounts) Lewis v. Com’r. of Corrections, 790 F.3d 

109 (2nd Cir 2015) (Granting relief for defendant after the government failed to 

disclose impeachment information related to the testimony of the single eye 

witness that directly implicated the defendant when the eye witness had previously 

denied any knowledge of the offense and only provided information after a 
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promise of benefits); United States v. Wilson, 237 F.3d 827, 832-33 (7th Cir. 2001) 

(Undisclosed information that the witness had tested positive for drugs while in 

witness protection held not material because if known to prosecutor and defense at 

trial, government would have “fronted” the information and evidence of drug use 

would have been cumulative of the already extensive evidence of his drug use.); 

United States v. Flores-Rivera, 787 F.3d 1 (1st Cir. 2015) (finding the government 

failed to disclose information about a “star” witness’s letter requesting relocation 

and asserting everything he had done for the AUSA, as well as notes taken by the 

same witness documenting discussions with other cooperators, had a “reasonable 

probability” of changing the result); United States v. Williams, 576 F.3d 1149 (10th 

Cir. 2009) (Defendant failed to meet the burden that undisclosed Internal Affairs 

file of testifying officer would produce material information, and even if it did, the 

officer was not the sole or most important witness and other evidence was 

sufficient to establish guilt); United States v. Caro, 589 Fed. Appx. 449 (11th Cir. 

2014) (Affirming trial court’s denial of a new trial motion based on the claim that 

the government violated Brady and Giglio by failing to disclose that a witness in 

the case was under investigation in another state for a similar fraud when the 

district court had heard all of the evidence and found that the witness’s testimony 

was only a “slim portion” of the case against Caro and there was “overwhelming” 

evidence of Caro's guilt) (emphasis added). 
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Here, as an initial matter, the government followed its proper protocol for 

determining whether potential impeachment information existed for Lt. Cabanas.2  

The government requested Henthorn information on Cabanas from his employer 

and received no derogatory information.  Similarly, during the pretrial witness 

interview, the government asked Cabanas about any pending investigations and he 

did not disclose any investigation.  Even acknowledging the fact Cabanas was 

under internal investigation or provided improper or incomplete information to the 

government at the pretrial meeting, any impeachment of Cabanas would have been 

limited in impact, just as his trial testimony and importance were to the trial itself. 

There is no “undermining of confidence” in the verdict based on how limited 

in value the testimony and the evidence available to the jury outside of Cabanas’ 

testimony.  Cabanas’ testimony, in general, was about the scene of the crash, 

describing the condition of the victims and the defendant, describing the location 

of the offense, and authenticating pictures of the vehicles.  (Doc. 77 at 1 to 21).  

During cross-examination Cabanas provided information about who was wearing 

seatbelts in the car (a point repeatedly addressed throughout the defense’s cross-

                                                 
2 See Dep't of Justice, U.S. Attorney’s Manual § 9–5.100 (“[P]rosecutors 

will receive the most comprehensive potential impeachment information by having 
both the candid conversation with the agency employee and by submitting a 
request for potential impeachment information to the investigative agency.” 
(emphasis added)). 
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examinations of multiple witnesses) and the conditions of the road.  (Doc. 77 at 

22 to 27).   The subjects of Cabanas’ testimony were either never challenged by 

the defendant as being inaccurate or they were discussed by a number of other 

witnesses.  

At trial the government called 19 witnesses including, eight law enforcement 

officers (five MHP troopers), one eye witness from the crash, two medical 

personnel, and seven people from the Montana State Crime Lab.  Cabanas was 

the first of these witnesses.  The description of where the vehicles were located 

and what they looked like was described by numerous other witnesses.  (Ex. 1 at 

8).  This information was also depicted in the multiple pictures introduced by the 

government.  The description of the road and the conditions were also discussed 

by numerous other witnesses.  (Doc. 77 at 6.)  Cabanas’ identification of R.B. 

(never challenged by the defense) was corroborated by almost every other witness.  

(Doc. 77 at 8.)  Cabanas’ spoke to Kaycee Henry, but provided no substance 

about this conversation and she later testified at trial.  (Doc. 77 at 9.)  Cabanas’ 

description of L.T., the female in the back seat, was testified to by numerous 

witnesses.  (Doc. 77 at 9.)  The photographs showing the crash scene were 

further corroborated by pictures taken during the daytime and pictures taken after 

the vehicles were repositioned by MHP, providing multiple sources of this same 

information for the jury.  (Doc. 77 at 10-17.)  Cabanas also testified to 
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Henderson position in the driver’s seat of the Impala, a fact that Henderson himself 

testified to at trial and did not dispute, and a fact testified to by others in their own 

descriptions of the scene.  (Doc. 77 at 17-21).     

The heart of this case, determining what happened at the time of the crash 

and what the defendant was doing before the crash, was testified to by other key 

witnesses.  Unlike the litany of cases described above where the witness was the 

“glue,” or the only eye witness, or was important for establishing the mental state 

of a particular offense, this is not the situation with Cabanas’ testimony.  In fact, 

the opposite could be true.  The testimony from MHP produced all of the critical 

information about the crash including, the place of impact of the vehicles, the 

location of impact on the road, the speed, throttle, and brake information for both 

vehicles and various other information about the vehicles and drivers.  This was 

critical testimony as to the defendant’s culpability related to the crash.  This was 

further aided by the testimony of Kaycee Henry in her eye witness account of the 

crash.  There was also testimony about the defendant’s use of methamphetamine, 

including from the nurse who drew blood from Henderson, the MHP trooper who 

collected the blood sample and submitted it to the Montana State Crime Lab, and a 

number of witnesses that described the testing procedures and test results.  This 

provided information about the level of methamphetamine in the defendant’s 

system at the time of the crash.  There were also medical witnesses including the 
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coroner who made the pronouncements of each victim’s death and the individuals 

who drew biological samples from the victims.  Importantly, this information 

showed R.B. had no ethanol in her biological sample at the time of the crash.  The 

“overwhelming” evidence against Henderson at trial, in light of the “slim” 

testimony provided by Cabanas, provides that although the information could have 

impeached Cabanas, such impeachment would do nothing to undermine the 

remainder of the government’s case.   

CONCLUSION 

The Court should deny the defendant’s motion for a new trial.  

DATED this 9th day of May, 2017. 

 
      LEIF M. JOHNSON 
      Acting United States Attorney   
          
          
      /s Bryan T. Dake         
      Bryan T. Dake 
      Assistant U.S. Attorney  
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