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TULALIP TRIBAL COURT 

IN THE TULALIP TRIBAL COURT 
TULALIP INDIAN RESERVATION 

TULALIP, WASHINGTON 

HAZEN GRAHAM SHOPBELL, 
enrolled Tulalip Tribal member, et. ux., 

Case No. TUL-CV-GC-2016-0278 
Plaintiffs, 

V. 
) 

STATE OF WASHINGTON 	 ) 
DEPARTMENT OF FISH AND 	) 

	

WILDLIFE; JIM UNSWORTH, Director, ) 	RULING ON SUMMARY 

	

State of Washington Department of Fish ) 	JUDGMENT MOTIONS 
and Wildlife; WENDY WILLETTE, 	) 
Detective, State of Washington Department ) 
of Fish and Wildlife; JOHN DOES 1-6, Law) 
Enforcement Officers, State of Washington ) 
Department of Fish and Wildlife, 	) 

) 
Defendants. 	 ) 

)  

THIS MATTER came before the Court on May 19, 2017, on the State of 

Washington Department of Fish and Wildlife's ("WDFW") motion for summary 

judgment and Plaintiffs cross-motion for partial summary judgment re: probable cause. 

Having considered the parties' briefing, the relevant record, arguments of counsel and the 

applicable law, the Court hereby DENIES the WDFW's motion for summary judgment 

for the reasons explained herein. The Plaintiffs cross-motion for partial summary 

judgment is DENIED for the reasons explained herein. 
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I. Background 

On June 13, 2016, WDFW officers executed a Tulalip Tribal Court search warrant 

at the residence of Hazen Shopbell, located at 21st  Ave NW, Tulalip, WA.' Mr. Shopbell 

is a Tulalip Tribal member? The search warrant authorized the search of records 

"contained and stored electronically in a computer, tablet, telephone, or other electronic 

storage devices belonging to Puget Sound Seafood Dist. LLC, and/or its owners, 

managers, and employees, specifically identified as Anthony Edwin Paul and Hazen 

Graham Shopbell."3  

Tia Anderson, wife of Hazen Shopbell, described the search of their home and the 

seizure of digital tablets and notebooks belonging to family members as follows: 

They took a white Galaxy Samsung tablet, two black Galaxy Samsung 
tablets, and a grey Samsung notebook. I specifically recall a female 
WDFW officer taking our children's black Galaxy Samsung tablet. She 
picked up the tablet and took off the protective case. I told her that tablet 
was our kids'. She said they were taking the tablet anyway.4  

WDFW documented seizing from the Tulalip residence three electronic tablets.3  

The Search Warrant Return — Notification of Items Sized, dated June 13, 2016, lists three 

digital tablets seized, (1) B-1 White Samsung tablet found in B area by Sgt. Maurstad, (2) 

J-1 Black Samsung tablet found in J closet by C. Peters, and (3) C -6 Samsung Notebook 

#R22D408GNPY, found in spare bedroom by A. Jaros and S. Vincent. On September 

27, 2016, WDFW returned the personal property seized from the Shopbell home.6  One 

black Galaxy Samsung tablet was not included with the returned property.?  

I  Affidavit of Tia Anderson in Support of Motion for Entry of Order and Judgment of Default, filed 
2  Declaration of Hazen Graham Shopbell in Support of Writ of Replevin and Motion for Order Directing 
Return of Personal Property, dated 07/11/2016, pg. 1, line 20. 
3  Affidavit for Search Warrant, issued by Tulalip Tribal Court, pg. 21. 
4 Supra, Affidavit of Tia Anderson, pg. 2, Line 2. 
5  Washington Department of Fish and Wildlife Law Enforcement Program Search Warrant Service Return 
—Notification of Items Seized, Case #: WA-15-007473, Date of Service 06/13/2016. 
6  Affidavit of Bree R. Black Horse in Support of Motion for Entry of Default Judgment, filed 10/17/2016, 
Fg. 2, line 17- 22. 

Id. at pg. 2, line 23. 
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II. Summary Judgment Motions 

Summary Judgment Standard 

A motion for summary judgment shall be rendered if the pleadings, depositions, 

and admissions on file, together with the affidavits, if any, show that there is no genuine 

issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law.8  

Defendants' motion for summary judgment 

The Plaintiff has brought a replevin action to seek the return of the Samsung 

tablet they claim was seized by WDFW. The basis of Defendants' motion for summary 

judgment is that Defendants' claim they are not in possession of the missing Samsung 

tablet and therefore court orders to return the tablet would be ineffective and futile. 

Whether the replevin action can be maintained is not decided on the basis of 

whether WDFW currently has possession of the Samsung tablet. For persuasive 

authority, the Court considers the case of White v. Miley in which the Washington 

Supreme Court addressed the question of dismissal of a replevin action based on whether 

the plaintiff knew the respondent did not have possession of the item when the action was 

brought.9  The Washington Supreme Court held: 

That the rule that an action to recover the possession of personal 
property does not lie against one not in possession of the property 
does not obtain where the defendant had been in possession and 
wrongfully disposed of the property prior to the commencement of 
the action, without the knowledge of the plaintiff at the time.rn  

In this replevin action the genuine issue as to material fact is whether WDFW 

seized and took possession of Plaintiff's children's black Samsung Galaxy tablet on June 

13, 2016. WDFW requested and was granted authority by the Tulalip Tribal Court's 

search warrant to seize electronic tablets. The facts are in dispute as to whether WDFW 

seized the children's black Samsung Galaxy. 

Tia Anderson described the search and the seizure of digital tablets and notebooks 

belonging to family members in her affidavit: 

8  Tulalip Tribal Code 2.10.100 (5)(c). 

9  White v. Miley, 137 Wash. 80, 84 (1925). 
I°  /d. 
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They took a white Galaxy Samsung tablet, two black Galaxy Samsung 
tablets, and a grey Samsung notebook. I specifically recall a female 
WDFW officer taking our children's black Galaxy Samsung tablet. She 
picked up the tablet and took off the protective case. I told her that tablet 
was our kids'. She said they were taking the tablet anyway." 

The description of events by Ms. Anderson is specific not only about the black Samsung 

Galaxy tablet, but also about the discussion she had with the WDFW officer seizing the 

tablet. The specificity of Ms. Anderson's account of the seizure of the Samsung tablet in 

question is more than speculation and accusation. There is a genuine issue as to whether 

WDFW seized and took possession of the black Samsung Galaxy tablet that belonged to 

the Plaintiff's children. 

The Defendants next challenge whether the Court can grant a remedy to the 

Plaintiff since Defendants claim they do not have the tablet in their possession. The 

Tulalip Tribal Court retains jurisdiction over the item seized and the disposition of the 

same.12 The final disposition of the tablet has not yet been determined. The facts are still 

in dispute regarding seizure of the Samsung tablet. Therefore, Defendants' are not 

entitled to judgment as a matter of law and the motion for summary judgment should be 

denied. 

C. Plaintiff's cross-motion for partial summary judgment re: probable cause 

The Plaintiff seeks a declaratory judgment that WDFW did not have probable 

cause to support the allegations of theft under Tulalip Tribal law. The theft allegations led 

to the issuance of a search warrant by the Tulalip Tribal Court on June 9,2016. Plaintiff 

is seeking to have the search warrant issued to WDFW declared illegal and invalid. The 

procedural background surrounding the criminal aspects of the case leading to the 

issuance of a Tulalip Tribal Court search warrant are unique." The criminal investigation 

was conducted by WDFW with the search of Plaintiff's residence being conducted 

pursuant to a Tulalip Tribal Court search warrant. 

The Plaintiff's action for a declaratory judgment for a probable cause 

determination presents the Court with a procedural question. Can the Court review a 

"Supra, Affidavit of Tia Anderson, pg.2, line 2. 
12  TTC 2.25.0300). 
"The facts surrounding the issuance of a Tulalip Tribal Court search warrant to the WDFW are detailed in 
documents in the court file. 
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probable cause determination made in a separate criminal matter through a civil 

declaratory judgment action? Probable cause determinations are governed by Tulalip's 

criminal procedure code.I4  Challenging a probable cause determination should occur in 

the underlying criminal case. There is no evidence before this Court that there is an 

ongoing criminal case in the Tulalip Tribal Court against the Plaintiff for theft under 

Tulalip Tribal law. If that were the situation, then Plaintiff could challenge the probable 

cause in the criminal case, or bring a motion to dismiss under TTC 2.25.130(6). Because 

there is no pending criminal case, it is understandable that Plaintiff seeks review of the 

June 9,2016 probable cause determination in the same Court that issued the search 

warrant. However, there is no procedure for a party to challenge a criminal probable 

cause determination through a civil action for declaratory judgment. 

Without specific statutory authority or case precedent, this Court is not inclined to 

embark on a tenuous civil procedure path leading to the challenge or review of a criminal 

probable cause determination by way of a civil declaratory judgment. Therefore, the 

Plaintiffs cross-motion for partial summary judgment should be denied. 

III. Conclusion 

For these reasons, Defendants' motion for summary judgment is DENIED, and 

Plaintiffs' cross-motion for partial summary judgment re: probable cause is DENIED. 

DATED THIS 13th  day of June 2017. 

Randy A. Doucet 
JUDGE PRO TEM 

14 See generally TTC Chapter 2.25, Criminal Procedure 
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