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I. INTRODUCTION 

The Wind River Reservation is the only Indian Reservation shared by two 

sovereign tribes, the Northern Arapaho Tribe (“NAT”) and the Eastern Shoshone 

Tribe (“EST”).  The Indian Self  Determination Act (“ISDA”), 25 U.S.C. § 5301 et seq., 

imposes specific requirements on the Bureau of  Indian Affairs (“BIA”) when a tribe 

proposes a 638 contract that implicates multiple tribes.  First, if  a tribe proposes a 

contract “to perform services benefiting more than one Indian tribe, the approval of  

each such Indian tribe” must be obtained before the BIA can accept the proposal.  Id. 

§ 5304(l).  Second, if  a tribe seeks to divide an existing program that services multiple 

tribes, the BIA must ensure that services continue to be provided to all tribes; it 

cannot be required to reduce funds to one tribe to make funds available to another.  

Id. §§ 5324(i), 5325(b).  Stated simply, the ISDA does not require the BIA to divert 

resources from one tribe to another, let alone to allow one tribe to exercise power 

over another tribe’s members and resources simply because that tribe so requests.    

Yet at its core, the NAT’s proposals seek to require the BIA to do just that.  Its 

contract proposals seek to exercise jurisdiction over the EST’s members and to 

unilaterally control natural resources shared by both Tribes.  To effectuate that goal, 

the NAT seeks the vast majority (if  not all) of  the funds that the BIA uses currently 

to serve both Tribes.  If  this Court required the BIA to award those funds, it would 

leave the BIA unable to ensure that adequate services could be maintained for all 

individuals on Wind River.  The ISDA does not require such a result, and for that 

reason the BIA’s declinations were proper. 

In its opposition, the NAT never rebuts these fundamental facts.  Instead, the 

NAT offers a red herring, suggesting that the BIA is arguing that it can never award 

an individual 638 contract to one of  the Tribes at Wind River.  But that was not the 

ground for the BIA’s denials of  the various contract proposals at issue in this lawsuit.  
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Rather, as shown by the specific content of  each proposal, the NAT seeks to do far 

more than simply “split” the available funds for use by each individual Tribe. 

Indeed, the NAT’s Judicial Services proposal explicitly seeks to exercise 

jurisdiction over all Indians within Wind River.  And its proposals for the Fish & 

Game and Tribal Water Engineers seek to unilaterally manage what the Tribe itself  

admits are jointly-held natural resources.  The NAT now seeks to minimize the reach 

of  their proposals, e.g., Pl.’s Response at 34-35, but that effort does not undermine the 

adequacy of  the agency’s declinations.  Moreover, even if  the proposals were intended 

solely for the benefit of  Arapaho members, they would still be inappropriate because 

the NAT seeks for itself  either all or the vast majority of  the funds currently allocated 

to shared services on Wind River.  When pressed, the NAT says it will “negotiate” 

later, or that it is not trying to “short-change” the other Tribe.  But it is unclear how 

allocating 70 to 100 percent of  available funding to the NAT for various programs 

could do anything other than cripple the BIA’s ability to serve the EST.  

The NAT also claims that its proposals were “presented in furtherance of  

negotiations” with the BIA, Pl.’s Response at 25, and it criticizes the BIA for not 

conducting what it terms adequate discussions.  But the BIA offered to provide 

technical assistance almost immediately after receiving each proposal and again after 

declining the NAT’s Judicial Services proposal.  The NAT also could have pursued an 

informal conference with the agency.  It chose instead to immediately litigate in 

federal court.   

This Court should uphold the BIA’s declinations.  

II. ARGUMENT 

A. The Ninth Circuit Requires Deference to the Agency’s Decisions 

In the absence of  an express standard of  review in the ISDA, the 

Administrative Procedure Act’s deferential standard of  review applies.  Defs.’ Br. at 

21-24 (quoting, e.g., United States v. Carlo Bianchi & Co., 373 U.S. 709, 715 (1963)).  
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Plaintiff  responds by citing a string of  district court cases that apply a de novo 

standard of  review.  Pl.’s Response at 5-7.  Because none of  these cases address this 

controlling authority, this Court should decline to join their result.      

B. The ISDA Does Not Require the BIA to Accept and Fund a Proposal 
to Create a New Supplemental Judicial Service Program 

The BIA correctly declined the NAT’s Judicial Services proposal pursuant to 25 

U.S.C. § 5321(a)(2)(D) because the NAT seeks to create and fund a new tribal courts 

program.  Defs.’ Br. at 24-26 (citing Los Coyotes Band of  Cahuilla & Cupeño Indians v. 

Jewell, 729 F.3d 1025 (9th Cir. 2013)), id. at 31-32 (same).  Plaintiff  asserts that Los 

Coyotes applies only to “a type of  service that BIA has not previously been providing 

and has no appropriation to support.”  Pl.’s Response at 11.  But that is precisely the 

case with the NAT’s proposal.  Although plaintiff  continues to insist it merely seeks 

to take over a portion of  the existing judicial services program, plaintiff  does not 

rebut defendants’ showing that the NAT’s proposal would apply the Northern 

Arapaho Code to all Indians on the Reservation in parallel with the existing courts 

program that continues to apply the Shoshone and Arapaho Law and Oder Code 

(“S&A LOC”) to all Indians on the Reservation.  Los Coyotes precludes requiring the 

BIA to award a 638 contract to the NAT fund this new judicial services program that 

duplicates services already available on Wind River.   

C. The ISDA Does Not Require the BIA to Award a Contract If  Doing 
So Would Prevent it from Providing Services for Non-Contracting 
Tribes 

The BIA also correctly declined the NAT’s Judicial Services proposal, Fish and 

Game proposal, and Tribal Water Engineers proposal pursuant to § 5321(a)(2)(D) 

because there are insufficient funds for it to award these contracts to the NAT and 

continue to provide services for the EST.  Defs.’ Br. at 26-30 (citing 25 U.S.C. 

§ 5325(b)).  Section 5325(b) does not require the BIA “to reduce funding for 

programs … serving a [non-contracting] tribe to make funds available to another 
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[contracting] tribe.”  25 U.S.C. § 5325(b); Shoshone-Bannock Tribes of  Ft. Hall Reservation 

v. Shalala, 988 F. Supp. 1306, 1325 (D. Ore. 1997) (Section 5325(b) requires agency to 

transfer funding to contracting tribe while “at the same time, to maintain … services 

to non-contracting tribes.”); see also 25 U.S.C. § 5324(i) (requiring the BIA “ensure that 

services [continue to be] provided to the tribes not served” by a proposal that seeks to 

divide an existing program provided to multiple tribes).   

Plaintiff  responds by incorrectly suggesting that § 5325(b) does not apply to 

the present dispute.  Pl.’s Response at 19 (citing Ramah Navajo Sch. Bd. v. Babbitt, 87 

F.3d 1338 (D.C. Cir. 1996)).  However, the D.C. Circuit’s decision in Ramah Navajo 

School Board speaks only to the application of  that provision in the context of  contract 

support funds.  See 87 F.3d at 1345.  It does not purport to decide whether the BIA is 

required to provide one tribe with the majority of  (or all) program funds previously 

allocated to provide services to two tribes.     

Nor does plaintiff  rebut defendants’ showing that although the ISDA generally 

requires the agency to approve any severable portion of  a proposal, where, as here, 

“the amount of  funds [sought] is in excess of  the applicable funding level,” the 

agency need only approve a severable portion “subject to any alteration in the scope 

of  the proposal that the [agency] and the tribal organization agree to.”  25 U.S.C. 

§ 5321(a)(4) (emphasis added).  Here there was no agreement.  Plaintiff ’s response is 

limited to asserting that so long as the NAT requests less than 100 percent of  funds 

allocated for both the NAT and the EST, § 5321(a)(4) has no applicability.  Pl.’s 

Response at 24.  Plaintiff ’s proposed reading would render the provisions preserving 

funds for non-contracting tribes in §§ 5321(a)(4), 5324(i), and 5325(b) meaningless, a 

result this court “must avoid.”  Los Coyotes, 729 F.3d at 1036.1     

                                           
1 Los Coyotes also forecloses plaintiff ’s suggestion, Pl.’s Response at 22, that this 

Court can order the BIA to request more money for the Tribes.  See 729 F.3d at 1038.    
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1. The BIA established that it cannot fund both the CFR Court 
and the NAT Court 

Plaintiff  responds to defendants’ showing that the NAT’s January 22 funding 

requests were excessive by introducing a host of  assertions about the Tribal Court’s 

civil case load and by speculating about the CFR Court’s operating expenses and 

salaries.  Pl.’s Response at 14-18.  However, the BIA’s provision of  judicial services on 

Wind River has certain fixed costs and could not operate with 30 percent or less of  

funds allocated for judicial resources on Wind River.  See AR 117; Gourneau Decl. 

¶ 17.  By ignoring the fixed costs of  operating a court, moreover, plaintiff  fails to 

show how any court could operate with 30 percent or less of  funding. 

Indeed, plaintiff ’s speculation is admittedly based on the civil caseload of  the 

NAT court, as opposed to criminal cases, which the NAT concedes continue to 

largely be heard in the CFR Court.  Decl. of  John St. Clair ¶ 9, ECF No. 59-2.  And 

plaintiff  does not attempt to rebut defendants’ showing, Gourneau Decl. ¶ 17, that 

the vast majority of  Arapaho tribal members continue to make use of  the CFR Court 

for criminal matters.  Instead, plaintiff  simply asserts that if it obtained a 638 contract 

to fund an NAT Court, it would handle 70 percent of  the judicial services caseload.  

Pl.’s Response at 17.  The evidence does not support this assertion.   

Similarly baseless is plaintiff ’s speculative attempt to undermine BIA’s showing 

that it is using all funds allocated for judicial services on Wind River to operate the 

CFR Court.  Compare AR 117; Gourneau Decl. ¶ 17, with Pl.’s Response at 16-17.  

Even if, as plaintiff  asserts, there were temporary vacancies on the CFR Court at the 

time plaintiff  filed its brief, see Pl.’s Response at 16, temporary vacancies do not justify 

the award of  a 638 contract to plaintiff  to fund its tribal court with at least 70 percent 

of  funds allocated for judicial services on Wind River.  .  The BIA cannot base 

funding decisions on the staffing of  the CFR Court at an isolated point in time. 

Plaintiff  even complains that the agency’s declination failed to present “budget 

figures, cost estimates, operational assumptions, or other information” to support its 
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claim that it could not operate the CFR Court with 30 percent or less of  the funding 

allocated for judicial services on Wind River.  Pl.’s Response at 18.  However, at the 

time BIA declined plaintiff ’s Judicial Services proposal on April 19, 2016, the CFR 

Court had not been established.  Gourneau Decl. ¶ 16 (CFR Court established on 

October 21, 2016).  All the BIA could do was anticipate the amount of  funding that 

would be necessary to continue the existing judicial services program—a decision that 

is fully supported by the unrebutted evidence.  AR 22; Gourneau Decl. ¶ 17.   

2. The BIA established that NAT’s Fish and Game proposal and 
Water Resources Management proposal sought excessive funds  

Plaintiff  does not contest that its Fish and Game proposal sought “at least” 

100 percent of  the funds allocated to both Tribes on Wind River for wildlife 

management.  Nor does it contest that it expected either the BIA or the EST to “take 

responsibility” for the non-Arapaho share of  the program and to “coordinate 

services” with the NAT with zero percent of  funds allocated for the benefit of  the 

EST for wildlife resource management on Wind River.  AR 129.  Nor does plaintiff  

respond to defendants’ showing that the NAT’s Tribal Water Engineers proposal 

sought “approximately” 70 percent of  funds allocated for both Tribes on Wind River 

and sought additional funds for its proposal based on its alleged “tribal share” of  Central, 

Regional and Agency funds without seeking to take over its share of  these agency 

functions.  AR 156.   

In response, plaintiff  only contends that it sought “greater funding” for wildlife 

management and a share of  water resource funding that would be based on its 

population.  Pl.’s Response at 19.  But plaintiff  cannot use the ISDA to increase 

funding for both Tribes.  Los Coyotes, 729 F.3d at 1035 (“ISDA does not require the 

Secretary to increase the amount of  money it spends on any program.”).  Moreover, 

even if  population were a valid metric for allocating funds for resources management, 
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which it is not, the NAT cannot rebut defendants’ showing that its funding requests 

exceed that share.     

D. The ISDA Does Not Allow the BIA to Accept Proposals Benefiting 
More Than One Tribe Absent the Consent of  All Tribes 

The BIA correctly declined the NAT’s Judicial Services, Fish & Game, and 

Tribal Water Engineers proposals pursuant to 25 U.S.C. § 5321(a)(2)(A) & (C), 

essentially because they sought to provide Reservation-wide services affecting both 

Tribes and their members without EST tribal resolutions.  Plaintiff  responds by citing 

to language in a Senate Report concerning 25 U.S.C. § 5304(l) for the proposition that 

a tribal resolution need be obtained by a tribal organization only from “the tribes it 

proposes to serve,” see Pl.’s Response at 20, 21 (citing S. Rep. No. 100-274 at 20, 1988 

U.S.C.C.A.N. 2620, 2639), and by asserting that the BIA is arguing that it “may deem 

certain services or programs formerly shared by the Tribes to be frozen in time and 

shared forevermore,” id. at 20. 

But the BIA made no such argument.  The agency only argues that, as this 

Court has previously held, a tribal resolution must be obtained from those tribes or 

tribal members that NAT’s proposals would serve.  And the plain language of  

plaintiff ’s own proposals for Judicial Services, Fish & Game, and Water Management 

seek to provide Reservation-wide services for both Tribes, including Judicial Services 

for EST members or services that would affect EST natural resources.  The Judicial 

Services proposal stated that “[t]he Northern Arapaho Tribal Court will exercise full 

criminal jurisdiction over crimes allegedly committed by members of  the Tribe and 

such others as may be subject to the criminal jurisdiction of  the Tribe.”  AR 6 (emphasis added).  

Cf. United States v. Lara, 541 U.S. 193, 199 (2004) (recognizing “each tribe’s ‘inherent’ 

tribal power … to prosecute nonmember Indians for misdemeanors”).  Plaintiff ’s 

attempt to narrow the scope of  its proposal in its response brief  does not undermine 

the validity of  the agency’s declination.  Nor does plaintiff  respond to defendants’ 
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showing that the Judicial Services proposal sought to unilaterally “reassume” and 

“redesign” functions of  the S&A Tribal Court, which was authorized by both Tribes 

in the S&A LOC, without a supporting tribal resolution by the EST.2    

The BIA correctly declined the NAT’s Fish and Game and Water Resource 

Management proposals for the same reasons.  Plaintiff  contends that it only seeks to 

administer the Fish and Game program and the Water Resources program for NAT 

tribal members, but both wildlife and water are shared resources.  Gourneau Decl. ¶ 5.  

The NAT is not entitled to 638 contracts to unilaterally manage these shared 

resources.   

E. The Declination of  the NAT’s Meadowlark Grant Proposal Was a 
Reasonable Exercise of  Agency Discretion 

The BIA correctly declined that NAT’s proposal to take over 100 percent of  

funds for the “Meadowlark” program.  It was not a contractible program under 25 

U.S.C. § 5321(a)(1) because the Tribes themselves established the Meadowlark 

program which the BIA then partially funded via a discretionary grant under 25 U.S.C. 

§ 5322(a) & (c).  See Defs.’ Br. at 34-35.  Although plaintiff  faults the agency’s failure 

to identify the statutory authority for this grant in its declination, see Pl.’s Response at 

26, it nevertheless fails to rebut the validity of  the BIA’s declination pursuant to 25 

U.S.C. § 5321(a)(2).   

F. The BIA Offered to Provide Technical Assistance 

The NAT spends much of  its brief  criticizing the BIA for not engaging in 

“meaningful negotiations” or providing technical assistance.  Pl.’s Response at 9, 25.  

Indeed, the NAT seems to largely see its proposals for 638 contracts as opening 

                                           
2 Plaintiff  claims its August 11 supplement to its Judicial Services proposal 

offered ways that the CFR Court and NAT Tribal Court could work together.  Pl.’s 
Response at 36.  The NAT’s August 11 supplement is not properly before this Court 
as it was not even mentioned in plaintiff ’s Amended Complaint.  See ECF No. 23.  
This Court lacks jurisdiction over plaintiff ’s claims about its August 11 supplement.  
Accord Order on Pl.’s Mot. for TRO & Prelim. Inj. at 7-8, ECF No. 60.   
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salvos in a negotiation that would ultimately be hashed out with the agency and this 

Court.  Id. at 25.  Yet in doing so, it misconstrues both the record and BIA’s 

obligations.  As the NAT concedes, see id. at 9 n.3, the BIA offered to provide 

technical assistance on each of  the proposals at issue in this case within days of  their receipt.  

AR at 15, 22, 141, 168, 191.   

Plaintiff  offers no record evidence that it followed-up on the BIA’s technical 

assistances offers for the NAT’s Judicial Services proposal.  For the Fish and Game 

and Tribal Water Engineer proposals, the NAT asserts only that it requested points of  

contact outside BIA ten days before the BIA’s deadline for a response.  Under the 

ISDA, however, the BIA has only 90 days to accept or decline a proposal; any 

proposal not expressly declined in that period is deemed approved.  25 C.F.R. 

§ 900.18.  Given this short response time, the NAT could not plausibly interpret its 

request for contacts as a meaningful request for technical assistance that could address 

the proposals’ shortcomings in the ten days that remained.  Moreover, the fact that 

the NAT views these proposals as the opening bid for increased funds further 

undermines this contention.3   

In any event, even after the agency declines a proposal, ISDA regulations 

provide a tribe with additional opportunities to work with the agency to see if  they 

can reach agreement on a 638 contract.  25 C.F.R. § 900.153-55.  Had the NAT been 

serious about continuing to negotiate, it could have elected to pursue an informal 

conference with the agency without giving up its right to later seek judicial review.  Id. 

§ 900.147; 43 C.F.R. § 4.314.  The BIA repeatedly informed the NAT about this 

                                           
3 The BIA’s October 11, 2016 letter to both Tribes offering to award a shared 

638 contract in response to their separate proposals to operate the S&A Tribal Court 
provides an excellent example of  when the agency’s technical assistance can help 
address issues with each tribe’s proposal that, if  overcome, would allow the parties to 
enter into a 638 contract.  See AR 113-16.  But technical assistance has its limits, which 
is why the ISDA authorizes the BIA to decline a proposal for any of  the reasons set 
out in 25 U.S.C. § 5321(a)(2).   
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option.  E.g., AR at 19, 20, 173.  The NAT instead chose to proceed directly with 

judicial review of  the agency’s decisions.  While that choice is the NAT’s right, it 

cannot then fault the agency for an alleged failure to negotiate when the NAT was the 

party that chose to forego negotiations and proceed directly to litigation.     

III. CONCLUSION 

This Court should deny plaintiff ’s motion for partial summary judgment and 

should grant defendants’ summary judgment motion. 
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