
[ORAL ARGUMENT SCHEDULED JANUARY 13, 2017] 

Nos. 16-5189, 16-5190 
 

 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
MARILYN KEEPSEAGLE, et al., 

 

Plaintiffs-Appellees, 
 

KEITH MANDAN, 
 

Appellant, 

DONIVON CRAIG TINGLE,  
 

Appellant, 
v. 
 

THOMAS J. VILSACK, Secretary,  
United States Department of Agriculture, 

 

Defendant-Appellee. 
 
 

On Appeal from the United States District Court 
for the District of Columbia 

 

 
BRIEF FOR APPELLEE THOMAS J. VILSACK, SECRETARY,  

UNITED STATES DEPARTMENT OF AGRICULTURE 
 

 
 

BENJAMIN C. MIZER 
Principal Deputy Assistant Attorney General 

CHANNING D. PHILLIPS 
United States Attorney 

CHARLES W. SCARBOROUGH 
CARLEEN M. ZUBRZYCKI 

Attorneys, Appellate Staff 
Civil Division, Room 7260 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 
(202) 514-3388 

 

USCA Case #16-5190      Document #1647568            Filed: 11/23/2016      Page 1 of 42



 
 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel certifies as 

follows: 

A. Parties and Amici   

Appellants are Keith Mandan and Donivon Craig Tingle.  Defendant-appellee 

is Thomas J. Vilsack, in his official capacity as the Secretary of the United States 

Department of Agriculture.  Plaintiff-Appellees are the class that was certified by the 

district court.    

B. Rulings Under Review 

Mr. Mandan and Mr. Tingle have appealed the April 20, 2016 Order (Dkt. 

#871) granting Plaintiff-Appellees’ unopposed motion to modify the settlement 

agreement previously entered in this action (see Dkt. No. 576 (Nov. 1, 2010 settlement 

agreement); August 1, 2012 Minute Order (approving previous unopposed motion to 

modify the settlement agreement)).  The reasons for the Order are set forth in a 

Memorandum Opinion (Dkt. No. 872), also issued on April 20, 2016.  The Order and 

Memorandum Opinion were issued by the Honorable Emmet G. Sullivan in No. 

1:99-cv-03119 (EGS) (D.D.C.). 

C. Related Cases 

There are no additional related cases pending before this Court.  This Court 

previously denied Defendant-Appellee’s petition for interlocutory review of the 

district court’s class certification decision, In re Veneman, 309 F.3d 789 (D.C. Cir. 

USCA Case #16-5190      Document #1647568            Filed: 11/23/2016      Page 2 of 42



ii 
 

2002), and petition for a writ of mandamus, In re Veneman, 2004 WL 434032 (D.C. 

Cir. No. 04-5031, Mar. 3, 2004).  This Court also previously denied a plaintiff class 

member’s appeal from a denial of his motion to intervene.  Keepseagle v. Vilsack, 815 

F.3d 28 (D.C. Cir. 2016).   

 s/ Carleen M. Zubrzycki 
      Carleen M. Zubrzycki 
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INTRODUCTION 

More than six years ago, after nearly eleven years of litigation, the United States 

Department of Agriculture (USDA) entered into a historic settlement agreement 

resolving discrimination claims brought by a class of Native American farmers and 

ranchers.  USDA agreed to make far-reaching programmatic changes, to provide 

substantial debt relief, and to pay a very substantial amount of money into a fund 

from which individual class members could apply for awards by submitting claims to a 

neutral third-party adjudicator.  As part of the settlement, the class agreed to specific 

limits on the monetary awards available through the claims process.  The agreement 

also included a cy pres provision expressly specifying that any remaining funds would 

be given to organizations for the benefit of the class of Native American farmers and 

ranchers.  The settlement was approved by the district court in 2011, and no party 

appealed.  The case was dismissed with prejudice.   

After the claims process established by the settlement agreement concluded, an 

unexpectedly large amount of money remained unclaimed.  In response, class counsel 

sought to modify the agreement’s terms to provide for a more effective and equitable 

distribution of the remaining funds.  In December 2015, after several rounds of 

negotiations and district court proceedings, the parties reached an agreement to 

modify the settlement agreement.  The proposed modification, embodied in an 

addendum to the original agreement, provides for an additional $18,500 payout to 

individual claimants who were successful in the claims process (along with payments 
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of $2,775 to the IRS on claimants’ behalves to offset tax liability); provides that $38 

million will be distributed immediately to non-profit organizations that have served 

the class; and creates a trust that will distribute the remaining funds to organizations 

for the benefit of Native American farmers and ranchers for up to twenty years.  The 

proposed modification is a compromise to which the class (represented by 

sophisticated counsel), the defendant, and three of the four active class representatives 

agree.  After reviewing hundreds of comments and holding a day-long hearing, the 

district court approved the negotiated modification.     

 The sole class representative who objected to the modification and another 

individual class member have appealed, challenging the district court’s approval of the 

settlement agreement.  Neither appellant, however, seeks reinstatement of the original 

agreement without the modification; rather, they ask the court to unilaterally rewrite 

that agreement years after most of its terms have been performed.  The district court 

properly recognized that it lacked authority to do so, and its decision to approve the 

modification negotiated by the parties, rather than enforcing the pre-existing cy pres 

provision that no one supports, should be affirmed.  

STATEMENT OF JURISDICTION 

Prior to the 2011 settlement, the district court had jurisdiction over this case 

under 28 U.S.C. §§ 1331, 1343, and 2201.  After the plaintiffs’ claims were dismissed, 

the district court retained jurisdiction only to the extent specified in the settlement 

agreement, see Keepseagle v. Vilsack, 815 F.3d 28 (D.C. Cir. 2016), which conferred 
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limited continuing jurisdiction on the district court through April 29, 2016.  See Dkt. 

No. 606.  This Court has jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUE 

This case was settled and dismissed in 2011.  In early 2016, after extensive 

negotiations, the plaintiff class and the government reached an agreement to modify 

the terms of the settlement agreement in a manner that would allow for the more 

effective and equitable distribution of leftover funds.  The issue presented is whether 

the district court properly approved the modification of the settlement agreement. 

STATEMENT OF THE CASE 

In 1997, a group of approximately 22,000 African-American farmers filed a 

class action alleging that USDA had engaged in race discrimination in the 

administration of its farm loan and benefit programs and had failed to investigate 

complaints of discrimination.  See Order, Pigford v. Glickman, No. 97-cv-1978, 2000 WL 

34292618 (D.D.C. Nov. 8, 2000). The district court certified a class and ultimately 

approved a settlement with USDA, which this Court affirmed.  Pigford v. Glickman, 206 

F.3d 1212, 1219 (D.C. Cir. 2000).  After Congress passed a statute extending the 

limitations period for certain claims against USDA, see Pub. L. No. 105-277, § 741(e), 

112 Stat. 2681, 2681-31 (1998), various groups of farmers filed lawsuits in district 

court making allegations similar to those made by the African-American farmers in 

Pigford.  

USCA Case #16-5190      Document #1647568            Filed: 11/23/2016      Page 12 of 42



4 
 

In 1999, a putative class of Native American farmers filed this lawsuit under, 

inter alia, the Equal Credit Opportunity Act, 15 U.S.C. §§ 1691-1691f, against the 

Secretary of Agriculture, alleging that USDA discriminated against them in the 

administration of farm loan and other benefits programs and failed to investigate their 

administrative discrimination complaints. The district court certified the class. See 

Keepseagle v. Veneman, No. 99-cv-3119, 2001 WL 34676944 (D.D.C. Dec. 12, 2001).  

The government sought interlocutory review under Federal Rule of Civil Procedure 

23(f), but this Court denied the petition. See In re Veneman, 309 F.3d 789 (D.C. Cir. 

2002).  Over the next eight years, the parties engaged in class-wide discovery and 

eventually reached a class-wide settlement agreement.  Class members were permitted 

to opt out of the class and the settlement, and four people did so. See Dkt. No. 607 at 

1.   

A.  The 2011 Settlement Agreement 

Under the settlement agreement, the United States agreed to provide broad 

programmatic relief, including the establishment of a Council for Native American 

Farming and Ranching, the establishment of a USDA ombudsperson for Native 

American and other socially disadvantaged farmers and ranchers, the collection and 

evaluation of certain data relating to Native Americans, the creation of enhanced 

services for Native American farmers and ranchers, the creation of additional loan 

servicing for successful claimants, and the revision of certain USDA handbooks.  See 
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JA424-29 (Agreement § XII).1  The class characterized these programmatic changes as 

the “most important” aspect of the agreement.  See Dkt. No. 571-1, at 1. 

The United States also agreed to create a compensation fund totaling $680 

million.  The settlement agreement created a two-track non-judicial claims process for 

individuals to apply for distributions from that fund.  See JA405-432 (Agreement § 

IX).  There were clear limits on those distributions: under Track A, claimants could 

seek $50,000 in liquidated damages by proving specified elements under the 

substantial evidence burden of proof, or under Track B, claimants could seek actual 

damages up to $250,000 by proving elements under a higher evidentiary standard.  See 

JA398, 412-17 (Agreement §§ II.SS, II.VV, IX.C, IX.D).  For class members who 

recovered through the claims process, the agreement also provided that the United 

States would provide debt relief for those with USDA loans (up to a total cap of $80 

million) and make tax contributions on top of the cash awards.  The United States 

government had no role in the adjudication of claims or the administration of the 

claims process.   

The original settlement agreement expressly contemplated the possibility that 

not all of the $680 million fund would be distributed through the claims process.  See 

                                                 
1 The settlement agreement was revised in 2012 to allow for the more efficient 

distribution of awards after the close of the claims process.  A blackline of the 
revisions is available beginning at JA658. Because those revisions are not pertinent to 
this dispute and some of the provisions in the revised agreement were mistakenly mis-
numbered, citations in this brief are to the original version of the settlement 
agreement, available at JA389. 
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JA422 (Agreement § IX.F.7).  It provided that if there are remaining funds at the 

conclusion of the claims process, the Claims Administrator “shall direct any leftover 

funds to the Cy Pres Fund,” id., which is defined as “a fund administered by Class 

Counsel designated to hold any leftover funds” from the claims process, JA393.  

Under that provision, class counsel may “designate Cy Pres Beneficiaries to receive 

equal shares of the Cy Pres Fund.”  JA423.  Eligible “Cy Pres beneficiaries” are 

defined to include “any non-profit organization, other than a law firm, legal services 

entity, or educational institution, that has provided agricultural, business assistance, or 

advocacy services to Native American farmers between 1981 and [the date the 

Agreement was signed] that will be proposed by Class Counsel and approved by the 

Court.”  JA393 (Agreement § II.I).  In other words, the agreement provided that class 

counsel would choose, with court approval, previously existing non-profits that 

already served the interests of the class, and cy pres funds would be distributed to those 

entities in equal shares.   

The district court approved the settlement agreement, see JA589-91, and 

entered a Final Order and Judgment dismissing the case on April 29, 2011, see JA592-

93.  The dismissal order states that the action is “dismissed with prejudice” and that, 

“[i]n accordance with the terms of the Settlement Agreement,” the district court 

“retain[ed] continuing jurisdiction for a period of five years from the date of entry of” 

the order for the limited purposes described in the agreement.  JA593.  No one 

appealed from that order. 
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B.  Post-Dismissal Developments  

1.  Previous Motions To Modify The Settlement Agreement 

Pursuant to the claims process outlined in the agreement, 5191 individuals filed 

timely claims, and 3605 of those claims were successful.  JA594-96, 1454.  After the 

claims process concluded, plaintiffs informed the district court that an unexpectedly 

large amount of money (approximately $380 million) remained unclaimed, largely 

because far fewer individuals applied for awards than anticipated.  See JA915, 1114 

n.3.   In September 2014, class counsel filed a motion to modify the agreement to 

allow for the more effective and accountable distribution of the remaining money, 

which the government did not oppose.  Under class counsel’s proposed modification, 

10% of the cy pres fund would be distributed immediately to non-profit organizations 

“proposed by class counsel and approved by the court” that serve Native American 

farmers and ranchers, and the remainder of the fund would be placed into a non-

profit trust that would distribute the remaining funds over a period of twenty years to 

non-profit organizations that “have served or will serve Native American farmers and 

ranchers.”  Dkt. No. 709-1 at 1, 5 n.4.   

While class counsel’s motion was pending, class representative Marilyn 

Keepseagle informed the court that she opposed the modification and, with the 

district court’s approval, she obtained independent counsel.  See JA1122.  She 

subsequently moved for a different modification of the agreement that would have 
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provided for distribution of the entire $380 million to class members who were 

already compensated through the claims process.  Dkt. No. 709. 

On July 24, 2015, after “a day-long hearing” during which the court heard from 

numerous class members, JA1452, the district court denied both class counsel’s and 

the Keepseagles’ motions to modify the settlement agreement.  JA1098-1167.  The 

court explained that it was “bound to the final judgment proposed by the parties and 

approved by the Court after full compliance with Rule 23 procedures,—an approval 

to which no class member objected in relevant part or appealed from at all,” JA1144-

45, and that it lacked the power to modify the agreement unless any of the “narrow 

circumstances in which a court’s final judgment may be modified” existed.  JA1100.  

The court concluded that those circumstances were not present.  It emphasized, 

however, that the agreement could potentially still be modified by consent and urged 

the parties to engage in further settlement discussions to reach a compromise with 

respect to the cy pres funds.  JA1166. 

2. The December 2015 Agreement To Modify The 
Settlement Agreement 

After the court’s July 2015 order, the parties (including Ms. Keepseagle, 

represented by separate counsel) engaged in extensive additional negotiations in an 

effort to reach a compromise that could be implemented before the district court’s 

continuing jurisdiction expired in April 2016.  In December 2015, after lengthy arms-

length bargaining, the parties reached an agreement that represented a compromise 
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between the original proposal included in class counsel’s unopposed September 2014 

motion and Mrs. Keepseagle’s proposal that all remaining funds be distributed to 

individual claimants who had successfully recovered through the claims process.  The 

new proposed Addendum to the settlement agreement provides for additional 

payments of $18,500 to class members who prevailed in the original claims process, 

along with payments of $2,775 to the Internal Revenue Service (IRS) on their 

behalves.  See JA1170.  The remaining funds would be distributed to non-profit 

organizations serving the class as a whole in a manner designed to ensure a more 

effective and accountable allocation than the procedures in the original cy pres 

agreement would allow.  

Specifically, whereas the original settlement agreement provided that the entire 

cy pres fund must be distributed in equal shares to organizations that assisted Native 

American farmers and ranchers in the past, the addendum provides that funds 

remaining after the additional distributions to prevailing claimants will be placed in a 

trust and distributed over a period not to exceed twenty years to non-profit 

organizations that have served, or will in the future serve, Native American farmers 

and ranchers.  See JA1177-88 (Trust Agreement).  Whereas the original agreement 

provided that class counsel would select cy pres fund recipients (with court approval), 

the Addendum provides that individuals with substantial knowledge of the needs of 

Native American farmers and ranchers will oversee the Trust and select recipients in 

accordance with clearly specified requirements.  See JA1170-72.  The Addendum also 
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provides that class counsel will recommend to the district court that $38 million 

(approximately 10% of the cy pres fund) be distributed more quickly to organizations 

that served Native American farmers or ranchers before November 1, 2010.2  See 

JA1172, 1169-70.     

In other words, under the Addendum, some of the remaining funds will be 

distributed to prevailing claimants, some will be distributed quickly to non-profit 

organizations serving the class, and the remainder will endow a trust that will 

distribute funds to non-profit groups to further the interests of Native American 

farmers for up to twenty years.  This result was a compromise, and no party got 

everything they sought.   

3.  Approval Of The Proposed Modification  

Class counsel moved to modify the settlement agreement, and the government 

did not object.  See Dkt. No. 824 (Unopposed Motion to Modify).  The court directed 

class counsel to notify the class of the proposed Addendum and allowed class 

members to submit written comments regarding the Addendum.  The court also held 

a second day-long hearing at which class members could make oral statements 

regarding the Addendum.  As the court summarized, “[m]any class members 

expressed their support for the proposed Addendum, but many did not.”  JA1457.  

                                                 
2 The Addendum also authorized class counsel to seek court approval for 

additional Service Awards for representatives who engaged in the new round of 
negotiations.  See JA1171 (Addendum § III(D)); see also JA1243-45.  The Secretary 
reserved the right to comment on the amount of any such awards.   
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Those who disagreed with the Addendum generally argued either that all of the funds 

should be distributed to those who had been successful in the original claims process, 

or that the claims process should be re-opened to allow those who were unsuccessful 

to submit new claims.  Id.  Among those who expressed disagreement with the 

Addendum was Class Representative Keith Mandan, who argued that all of the funds 

should have been distributed to successful claimants. See Dkt. No. 833.        

On April 20, 2016—just a few days before its jurisdiction expired, see JA429—

the district court issued an order and memorandum opinion approving the 

Addendum.  See JA1447-1475.   

First, the district court concluded that the proposed Addendum was reached in 

accordance with the terms of the settlement agreement, which provide that the 

agreement “may be modified only with the written agreement of the Parties and with 

the approval of the District Court, upon such notice to the Class, if any, as the 

District Court may require,” JA438.  See JA1459-65.  The court rejected Mr. Mandan’s 

argument that its July 2015 decision addressing the prior motions to modify had 

conclusively held that the agreement could not be modified without the unanimous 

agreement of the class representatives.  The court explained that the pending motion 

was “entirely different” from the circumstances faced in the 2015 Order, where “the 

Court was asked to amend the terms of the Agreement in response to two competing 

unilateral proposals.”  JA1462.  The new proposal, by contrast, was “negotiated and 

agreed to by three of the four remaining class representatives and the defendant.”  Id.    
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The district court explained that the question was, “given that the Agreement 

settled a class action lawsuit, what did the parties intend when they agreed that the 

Agreement could be modified only with the written agreement of the parties[?]”  

JA1463.  The settlement agreement’s provision allowing modification, the court 

explained, had to be “construed within the context of the representational nature of 

class actions.”  Id.  Class action principles establish that “unanimity among class 

representatives is not necessary for a court to approve a class action settlement 

agreement.”  JA1465.   The court ultimately found that “the parties did not intend to 

give a single class representative veto power over a modification to the Agreement.”  

Id.  Accordingly, the court concluded that the Addendum was properly reached in 

accordance with the terms of the original agreement.  Id.   

The court then considered whether the Addendum is “fair, reasonable, and 

adequate.”  JA1465.  It emphasized that final judgment was entered in this case five 

years ago, and that the limited purposes for which the court retained jurisdiction “do 

not include authorizing the Court to fashion a different resolution such as ordering 

that the remaining funds be paid to prevailing claimants on a pro rata basis” or “to 

order the parties to conduct additional negotiations.”  JA1470.  Instead, the court 

recognized that if it did not approve the Addendum, “the provisions of the original 

Agreement would remain in place and the entire $380,000,000 of remaining funds 

would be distributed pursuant to what everyone now agrees is an unworkable cy pres 

provision.”  Id.   
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Against that backdrop, the court considered the major components of the 

Addendum—the additional payments and tax payments to successful claimants; the 

Trust; and the supplemental service awards—and concluded that each was fair, 

reasonable, and adequate.  With respect to the individual payments, the court stressed 

that even though some class members would prefer higher amounts, any 

supplemental payment is “an additional payment that was not contemplated in the 

existing Agreement pursuant to which the claimants agreed that the terms set forth 

would settle ‘forever and finally’ their claims against the USDA.”  JA1471.  The court 

also found that “the proposed modification is a compromise that was reached after 

hard-fought negotiations, and is certainly not the product of collusion between the 

parties.”  JA1472.  And it emphasized that creating a trust to distribute the remaining 

funds to non-profits would serve the class as a whole (including “as many as 30,000 

members of the class”), rather than just those class members who filed successful 

claims in the claims process.  JA1473.   

Accordingly, the district court granted Plaintiffs’ motion to modify the 

agreement.  Mr. Mandan and Donivon Craig Tingle, a class member, filed these 

appeals. 

SUMMARY OF ARGUMENT 

As the district court recognized, the Addendum represents the culmination of 

months of “hard-fought negotiations” between plaintiffs represented by sophisticated 

counsel and the government.  It is a compromise that balances the government’s 
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strong interests in the finality of its agreements and in the effective and accountable 

distribution of the settlement fund with the interests of both the successful claimants 

and the many class members who did not obtain payments under the claims process.   

When plaintiffs moved for court approval of the negotiated modification, the 

district court had two options: it could either approve the Addendum or decline to 

approve it.  As the court recognized, there was no third option: “the Court is not 

authorized to fashion a different resolution.”  JA1472-73.  Faced with a choice 

between approving a modification that would provide substantial, new benefits to 

both prevailing class members and the class as a whole, or adhering to the original 

terms of the agreement—an option nobody champions, see JA1458—the district court 

did not abuse its discretion in approving the Addendum proposed by the parties.  

Appellant Mandan now contends, for the first time, that the cy pres provision in 

the original settlement agreement violates the Judgment Fund statute and the 

Appropriations Clause of the Constitution.  That argument is waived and precluded 

by the releases contained in the settlement agreement, to which Mr. Mandan, as a 

class member, is bound.  In any event, that argument is meritless.  The settlement 

agreement, including the cy pres terms providing that any funds remaining after the 

claims process would be distributed to non-profit organizations for the benefit of 

Native American farmers and ranchers, was entered into to resolve claims by a class 

of individuals against the United States which, if litigated to final judgment, would 

have been paid from the Judgment Fund.  The payments made in furtherance of that 
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settlement agreement accordingly come within the appropriation established by the 

Judgment Fund statute.  And, to the extent that Mr. Mandan argues that distributions 

to organizations would be an improper use of government funds, he provides no basis 

for concluding that the appropriate remedy would be to provide extra payouts to 

individuals who entered into an agreement finally resolving all of their claims and who 

have already received the full amount contemplated by that agreement, rather than 

returning that money to the Treasury.   

The Addendum, moreover, is fair, reasonable, and adequate.  As the district 

court recognized, the Addendum provides for an additional payout to each prevailing 

claimant beyond that agreed to in originally settling their claims, and it creates a Trust 

to distribute the unanticipatedly large sum of remaining funds in a manner designed to 

best serve the interests of the class as a whole.  JA1471.  It is “a compromise that was 

reached after hard-fought negotiations, and is certainly not the product of collusion 

between the parties.”  JA1472.  Contrary to Mr. Mandan’s assertions, nothing in the 

Federal Rules of Civil Procedure or case law would have authorized the court to 

unilaterally rewrite the parties’ agreement.  Nor did the settlement agreement provide 

Mr. Mandan with the power to unilaterally veto a modification to which the 

government consents, and which class counsel and three of the four remaining class 

representatives believe is in the best interest of the class as a whole.  Under these 

circumstances, the district court did not abuse its discretion in concluding that the 

Addendum negotiated by the parties was fair, reasonable, and adequate. 
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STANDARD OF REVIEW 

This Court reviews the district court’s approval of the modified settlement 

agreement for abuse of discretion.  See Pigford v. Glickman, 206 F.3d 1212, 1216-17 

(D.C. Cir. 2000).  Review of the district court’s interpretation of the terms of the 

settlement agreement is de novo.  See Segar v. Mukasey, 508 F.3d 16, 21-22 (D.C. Cir. 

2007). 

ARGUMENT 

I. The District Court’s Approval Of The Modification Did Not 
Violate The Appropriations Clause Or The Judgment Fund Act.   

A. Mr. Mandan’s Appropriations Clause/Judgment Fund 
argument is waived and barred by the settlement agreement 
itself. 

Appellants Mandan and Tingle are members of the Keepseagle class and parties 

to the settlement agreement that was entered into five years ago.  They raised no 

objection to the agreement when it was proposed, did not appeal from the order 

approving the agreement, and have long since received the benefit of the bargain 

provided by the agreement.  Indeed, both appellants were successful in the claims 

process and received checks from the settlement fund.  As such, they are bound by 

the agreement’s terms, including the release of claims against the United States, and 

they may not years later challenge key parts of the bargain they agreed to.  

By entering into the settlement agreement, the class members agreed to forever 

and finally release their claims in exchange for substantial programmatic relief 
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(characterized by the class as “most important,” Dkt. No. 571-1, at 2) and an 

opportunity to pursue debt relief and a distribution from a $680 million settlement 

fund through a non-adversarial, non-judicial claims process—a process operated by 

the class, and in which the United States had no involvement.  The agreement 

imposed specific limits on the damages each individual could obtain under each track 

of the claims process, see JA398 (Agreement §§ II.SS, II.VV), and provided that any 

excess funds would be placed in a “Cy Pres Fund” and distributed to non-profit 

organizations that serve the class, JA422-23 (Agreement § IX.F.7).   

Mr. Mandan now challenges the legality of the agreement’s terms providing 

that any remaining funds be distributed to entities that do not themselves have legal 

claims against the government on the theory that such distributions would violate the 

Judgment Fund Act and thereby violate the Constitution.  The appropriate time to 

raise this argument, however, was in 2011, before final approval of the original 

settlement agreement, not now, years later, in response to the parties’ efforts to 

modify the agreement to provide for better implementation of that provision. 

The settlement agreement includes a release of all claims “that have been or 

could have been asserted in the Case by reason of, with respect to, in connection with, 

or which arise out of, any matters alleged in the Case that the [Class Representatives, 

the Class, and its Members and their heirs] have against the government,” JA436 

(Agreement § XVIII), and provides more specifically that even if the agreement were 

voided, the class members release the United States and Secretary of Agriculture from 
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all claims “related to the funds that the Secretary has paid pursuant to Section VII [the 

‘Funding’ section] ,”  id. (Agreement §XVII.A.5).  In addition to its general claim-

preclusive effects, the agreement thus plainly bars future litigation of issues related to 

the government’s payment of $680 million into the settlement fund.   

Although Mr. Mandan attempts to cast his Judgment Fund and Appropriations 

Clause argument as an objection to the Addendum, those arguments challenge the 

structure of the original settlement agreement.  Mr. Mandan contends that the 

Judgment Fund appropriation may not be used to make payments to entities that do 

not have claims against the government.  However, the 2011 settlement agreement 

provided that the government would pay a sum certain into a settlement fund, class 

members could seek to obtain specifically delineated awards through an impartial 

claims process, and any remaining funds would be distributed to non-profit 

organizations for the benefit of the class.  Neither Mr. Mandan nor any other class 

member objected to the cy pres provision in 2011.  Nor did Mr. Mandan or any other 

class member appeal from the order approving the agreement.  Mr. Mandan may not 

challenge the legality of those terms now, long after the settlement agreement became 

a final judgment.  See, e.g., In re Orthopedic Bone Screw Prods. Liab. Litig., 350 F.3d 360, 

364-65 (3d Cir. 2003) (explaining that litigants’ opportunity to challenge legality of one 

provision of settlement agreement “was at the approval stage and on appeal from that 

order, and has now long passed”). 
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Moreover, even construing Mr. Mandan’s argument as a challenge to the 

Addendum rather than the original settlement agreement, this argument is waived.  

Mr. Mandan has never previously raised any challenge based on the Judgment Fund 

statute or the Constitution.  This new argument, which was not properly before the 

district court, provides no basis for setting aside the district court’s approval of the 

Addendum.  See, e.g., Huron v. Cobert, 809 F.3d 1274, 1280 (D.C. Cir. 2016) (“It is well 

settled that issues and legal theories not asserted at the District Court level ordinarily 

will not be heard on appeal.”) (quoting District of Columbia v. Air Florida, Inc., 750 F.2d 

1077, 1084 (D.C. Cir. 1984)).  

B. Settling the Keepseagle class action was a proper use of 
Judgment Fund moneys. 

In any event, Mr. Mandan’s contention that the cy pres provisions of the 

settlement agreement and Addendum violate the Appropriations Clause, U.S. Const. 

art. I, § 9, cl. 7, or the Judgment Fund statute, 31 U.S.C. § 1304, is incorrect.  The 

Appropriations Clause requires only that an appropriation exist before payments from 

the Treasury can be made.  See Office of Pers. Mgmt. v. Richmond, 496 U.S. 414, 424 

(1990).  The Judgment Fund statute is just such an appropriation; it is a permanent, 

indefinite appropriation that expressly authorizes the Treasury “[n]ecessary amounts” 

to pay “final judgments” or “compromise settlements” when “payment is not 

otherwise provided for.”  31 U.S.C. § 1304; see Salazar v. Ramah Navajo Chapter, 132 S. 

Ct. 2181, 2193 n.8 (2012).  Another statute, 28 U.S.C. § 2414, authorizes the 
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government to enter into “compromise settlements of claims” against it upon 

authorization by the Attorney General or her delegate.  When the government settles 

litigation in which a final judgment would have been paid from the Judgment Fund, 

any settlement payments are likewise from the Judgment Fund.  See id.   

In this case, the government entered into an agreement to settle the claims of a 

large (but indeterminate) class of Native American farmers who alleged that USDA 

had discriminated against them for decades.  Had class members succeeded on the 

merits of their claims, any resultant final judgment against the United States would 

have been made from the Judgment Fund.  In exchange for the final release of those 

claims, the government agreed to pay a defined sum of $680 million (based at least in 

part on estimates by the class’s own expert, see JA905), and agreed to specific terms 

governing how those funds would be distributed, including specific limits on 

monetary awards to which class members would be entitled.  That is precisely the sort 

of “compromise settlement” contemplated by the Judgment Fund statute.   

Contrary to Mr. Mandan’s assertions, the Judgment Fund statute does not 

impose any independent restrictions on the terms of duly authorized settlement 

agreements or on the nature of the payments that may be made pursuant to those 

agreements.  Rather, Congress affords the Attorney General or her delegates 

substantial discretion to settle pending or imminent litigation, and the Judgment Fund 

statute provides a permanent appropriation for that purpose.  Nothing in the statute 

requires that payments be made only to “injured parties” or otherwise suggests that 

USCA Case #16-5190      Document #1647568            Filed: 11/23/2016      Page 29 of 42



21 
 

the government is barred from structuring agreements to include cy pres provisions 

allowing distributions to entities that will further the interests of the underlying class.   

Because all of the payments contemplated by the agreement are intended to 

settle the claims of class members, it is irrelevant whether an entity that might receive 

a distribution itself has a claim against the government.  Mr. Mandan’s lengthy 

discussion of the legislative history of the statute establishing the Judgment Fund 

(Mandan Br. 26-29) is also inapposite.  That discussion establishes only that the 

Judgment Fund was intended to streamline the government’s process for settling 

litigation; it does not suggest that Congress somehow imposed substantive limits on 

how settlements must be structured.  The statute as written does not limit the types of 

payments that can be made to settle pending litigation. 

Mr. Mandan’s arguments based on the government’s practice in settling other 

lawsuits (Mandan Br. 29-31) are similarly unavailing. No two settlement agreements 

are alike,3 and no provision of law—in the Judgment Fund statute or elsewhere—

constrains the Attorney General to indiscriminately follow past practice in structuring 

settlement agreements.  In litigation related to alleged discrimination against other 

groups of farmers, the government has entered into settlement agreements in which 

                                                 
3 For instance, the Keepseagle settlement agreement at issue here was negotiated 

after the proposed class was certified.   By contrast, in Garcia v. Veneman, 211 F.R.D. 
15 (D.D.C. 2002) and Love v. Johanns, 439 F.3d 723 (D.C. Cir. 2006), which Mr. 
Mandan cites as examples of the government’s “past practice” (Mandan Br. at 30), 
settlement was reached after class certification was denied, and the settlement 
agreements accordingly reflect the differences in the government’s litigating positions.  
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the only payments were made to individuals through an administrative claims process 

akin to the one established in the Keepseagle agreement.  See Mandan Br. 30. But the 

Keepseagle class counsel negotiated for an agreement under which the government 

would pay a sum certain of $680 million, even if fewer class members than expected 

filed successful claims.  That agreement ensured that any leftover funds would be 

distributed to non-profits for the benefit of class members, including the many class 

members who for any number of reasons did not file successful claims. 

Contrary to Mr. Mandan’s suggestion (Mandan Br. at 30), congressional 

approval is not required to implement settlement agreements that incorporate 

payments to third parties, so long as the agreement settles claims for which Congress 

has waived sovereign immunity and there is an available appropriation (including the 

Judgment Fund).  In contrast, if the government seeks to settle a claim for which 

there is no waiver of sovereign immunity, or if the claim does not meet the statutory 

requirements for payment from an existing appropriation, additional congressional 

action may be required.  For example, the Cobell settlement agreement, on which Mr. 

Mandan relies, involved underlying claims for which there was no waiver of sovereign 

immunity that would have authorized damages payable from the Judgment Fund.  See, 

e.g., Cobell v. Babbitt, 30 F. Supp. 2d 24, 38-39 (D.D.C. 1998) (noting that sovereign 

immunity would bar claims for damages and explaining that plaintiffs sought only 

equitable relief).  Moreover, the provision in that settlement agreement requiring 

congressional approval was negotiated against a backdrop of prior congressional 
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interest in the litigation, including legislation intended to prevent appropriated funds 

from being used to implement a structural injunction issued in that case.  See Pub. L. 

No. 108-108, 117 Stat. 1241 (2003).  Likewise, in the 2011 Pigford II settlement, the 

Judgment Fund was not available because the statutory requirement that the Fund be 

used for payments “not otherwise provided for” was not met, see 31 U.S.C. § 

1304(a)(1); Congress had previously made $100 million available to settle the claims in 

that case.  See Food, Conservation, and Energy Act of 2008, Pub. L. 110-246, 122 Stat. 

1651, 2210.  Accordingly, Congress had to take further action to authorize the use of 

the Judgment Fund for that settlement agreement.  Neither of these cases supports 

Mr. Mandan’s contention that the government regularly seeks congressional approval 

whenever a settlement agreement may result in some funds going to a non-claimant. 

In effect, Mr. Mandan argues that the class obtained a settlement agreement 

that was too good, and that the government was legally required to have entered into a 

less generous agreement.  If anything, plaintiffs’ successful negotiation for an 

agreement requiring the government to make payments that far outstripped the claims 

process payouts demonstrates the level of sophistication and effectiveness of the 

lawyers representing the class’s interests (including Mr. Mandan’s), as well as the legal 

backdrop against which the parties negotiated.   

Finally, Mr. Mandan repeatedly characterizes the remaining portions of the 

$680 million settlement fund as “public funds” that remain in the Judgment Fund. See, 

e.g., Mandan Br. at 26, 31.  But that position cannot be reconciled with Mr. Mandan’s 
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apparent view that individual members of one subset of the class have personal legal 

entitlements to these funds.  If the remaining $360 million in taxpayer money indeed 

remains part of the public fisc and need not be distributed according to the terms of 

the 2011 settlement agreement, then the most appropriate disposition of this 

unexpectedly large sum would be for it to revert to the Treasury.  In no event would 

the proper remedy for an alleged Judgment Fund/Appropriations Clause violation be 

the distribution of all remaining funds to individuals who have already received the 

compensation to which they agreed under the settlement agreement.  

II. The District Court Properly Concluded That The Addendum Is 
Fair, Reasonable, And Adequate. 

As the district court recognized, the Addendum was reached after months of 

“hard-fought,” vigorous negotiations.  JA 1472.  It is a compromise in which no party 

got everything they wanted.  The government, for instance, has an important 

institutional interest in both the finality of its agreements and in ensuring an effective 

and accountable distribution of the remaining funds, and the ultimate agreement 

allowing additional awards of $18,500 to be distributed to claimants who already 

received tens or hundreds of thousands of dollars from the streamlined claims process 

represented the government’s best and final offer.  None of appellants’ arguments, 

most of which were raised for the first time on appeal, compels the conclusion that 

the district court abused its discretion in concluding that the modifications proposed 

in the Addendum were fair, adequate and reasonable.    
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1.  The district court properly understood that the sole question before it was 

whether to approve the modification agreed upon by the parties in accordance with 

the settlement agreement.  See JA438.  The court recognized that it lacked jurisdiction 

“to fashion a different resolution such as ordering that the remaining funds be paid to 

prevailing claimants on a pro rata basis” or “to order the parties to conduct additional 

negotiations.”  JA1470.  As this Court has emphasized, the settlement agreement in 

this case imposes strict limitations on the district court’s continuing jurisdiction.  See 

Keepseagle v. Vilsack, 815 F.3d 28, 36 (D.C. Cir. 2016) (noting that under this settlement 

agreement, “[t]he District Court’s jurisdiction is drawn exceedingly narrowly.”).  These 

limitations establish that the district court “will not retain jurisdiction over any aspect 

of this action . . . after the date of final approval of this Agreement,” except as 

specified.  JA430.  And the district court’s order dismissing the action with prejudice 

likewise provides that the court retained jurisdiction only for the limited purposes 

described in the agreement.  Dkt. No. 607.   

Contrary to Mr. Mandan’s assertion, nothing in Rule 23 of the Federal Rules of 

Civil Procedure impliedly supersedes these express limitations on the court’s 

jurisdiction, which were part of the bargain the parties struck before this case was 

dismissed in 2011.  Similarly, none of the out-of-circuit cases on which appellants rely 

addresses the circumstances here, where the settlement agreement itself strictly 

delineates the court’s continued jurisdiction and expressly provides clear instructions 

for the cy pres distribution of any leftover funds.   
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2.  Mr. Mandan’s claim that the district court was required to “assess whether 

the prevailing claimants were readily identifiable and whether further distributions to 

them were economically viable” (Mandan Br. 35) is mistaken on multiple fronts.  

Most importantly, distributing leftover funds to prevailing class members (or to any 

other individual class members) would contradict the express terms of the settlement 

agreement.  Democratic Central Committee v. Washington Metropolitan Area Transit 

Commission, 84 F.3d 451 (D.C. Cir. 1996) is inapposite.  In that case, the court was 

tasked with determining the most equitable distribution of restitution funds over 

which the court had authority.  See id. at 454; Democratic Cent. Comm. v. Washington 

Metro. Area Transit Comm’n, 41 F.3d 757, 758 (D.C. Cir. 1994) (retaining plenary 

jurisdiction).  This case, by contrast, is a class action that was dismissed pursuant to a 

settlement agreement with provisions specifically addressing the disposition of 

leftover funds.   

To the extent that Mr. Mandan suggests that it was improper for the district 

court to approve the initial settlement agreement authorizing cy pres distribution of 

leftover funds because of a “growing national trend” against cy pres distributions 

generally (Mandan Br. 40), that is an argument that should have been raised in 2011.  

Appellants have cited no authority suggesting that the district court could or should 

undertake its own weighing of the equities to re-write clear terms in an existing final 

settlement agreement.  The court’s analysis of the Addendum, which provides for 

additional pro rata distributions of $18,500 plus additional tax relief to a subset of 
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individual class members and enables the more effective and accountable distribution 

of the remaining funds, must be understood in light of the only other option—

distribution of the remaining funds pursuant to the cy pres provisions of the pre-

existing agreement. 

In any event, the Keepseagle litigation was brought on behalf of all Native 

Americans who allegedly suffered discriminatory treatment during the class period 

(roughly from January 1981 to November 1999)—not just those who successfully 

submitted claims during the streamlined administrative claims process.  See, e.g., 

JA1233-1234.  The cy pres provision was narrowly tailored to benefit the class as a 

whole.  A large number of class members have passed away or were otherwise 

unwilling or unable to successfully pursue claims.  Cy pres distributions to non-profits 

that serve the class more generally will benefit the class as a whole for years to come.4   

3.  Mr. Mandan’s contention that, on the facts of this case, the settlement 

agreement was not fair, reasonable, and adequate (Mandan Br. 42-45) is also incorrect. 

As the settlement agreement makes clear, the United States has not conceded liability 

on the class members’ claims.  JA464.  The claims process established by the 

agreement nonetheless allowed claimants to obtain substantial recoveries by 

submitting minimal evidence.  Under Track A, claimants could obtain $50,000 plus 

$12,500 in tax relief by submitting a written statement without any further supporting 

                                                 
4 Mr. Tingle’s arguments along the same lines (see, e.g., Tingle Br. at 15-17, 24-

25) are unavailing for the same reasons. 
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documentation (save proof of Tribal membership, if applicable).  Under Track B, 

claimants could obtain a cash payment of up to $250,000 by meeting a 

“preponderance of the evidence” standard in an entirely non-adversarial process 

(meaning that any showing of discrimination went unrebutted even if the government 

could have rebutted the claim had it proceeded to litigation).  In addition, USDA 

forgave all of the outstanding federal farm loan debt (including interest and penalties) 

for individuals who recovered through the claims process; in some cases, the value of 

that debt relief far exceeded claimants’ cash recoveries.   

Against this backdrop, the Addendum modifies the original settlement 

agreement to provide for supplemental payments of $18,500 plus $2,775 in tax relief 

to those who already recovered under the claims process.  The Addendum also 

establishes an improved mechanism for distributing the remaining cy pres funds for the 

benefit of the entire class, not merely successful claimants.  The revision would make 

the cy pres distribution more effective, accountable, transparent, and, according to the 

attorneys representing the class, more beneficial for the class.  See, e.g., JA1235 (“So 

we, as class counsel, . . . proceeded to look for a way to serve the broader interest of 

the class, including the successful claimants, and we think this deal does that.”).  The 

district court’s decision to approve the Addendum was thus entirely proper.    

4.  Finally, Mr. Mandan is incorrect in asserting (Mandan Br. 45-48) that the 

Settlement Agreement provided him (or any other class representative) with veto 
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power over any future modification to the agreement.5  The crux of Mr. Mandan’s 

argument is that the court was bound by the law-of-the case doctrine to reject the 

proposed Addendum, based on language from the court’s earlier order denying the 

earlier competing motions to modify the settlement agreement.  See Mandan Br. at 48.  

The law of the case doctrine, however, is merely a “prudential rule.”  Crocker v. 

Piedmont Aviation, Inc., 49 F.3d 735, 739-40 (D.C. Cir. 1995).  As this Court has 

explained, “the doctrine ‘merely expresses the practice of courts generally to refuse to 

reopen what has been decided, not a limit to their power.”  Id. at 740.  The district 

court was thus plainly free to reconsider its prior ruling in light of changed 

circumstances.   

In any event, as the district court itself explained, the circumstances of the July 

2015 order were “entirely different” from those the court faced in approving the 

current addendum.  JA1462.  In July 2015, the court was presented with “two 

unilateral proposals” for modifying the agreement: one negotiated between class 

counsel and the government, and the other proposed by the lead class representative 

and named plaintiff.  Id.  In denying that order, the court concluded that the terms of 

the settlement agreement generally required class representatives’ consent, but the 

                                                 
5 This is the sole legal argument that Mr. Mandan presented to the district court 

in support of his contention that the court should not approve the settlement 
agreement.  See Dkt. No. 860.  Mr. Mandan, represented by counsel, also submitted a 
short comment generally arguing that the court should distribute all of the settlement 
funds to prevailing claimants.  See Dkt. No. 833.   
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court did not conclusively hold that the unanimous consent of all class representatives 

was required.  See JA1101, 1162.  The current Addendum, by contrast, was reached 

through negotiations not only between class counsel and the government, but also 

with a separately represented class representative (Marilyn Keepseagle), who sought 

substantially greater distributions for individual claimants.  Ultimately, the class (as 

represented by class counsel), the government, and all of the class representatives 

aside from Mr. Mandan approved the Addendum, understanding that it was the best 

compromise that was likely to be achieved in the limited time remaining to modify the 

existing agreement.  See, e.g., JA1256-57.  

Mr. Mandan’s interpretation of the settlement agreement to give a single class 

representative a unilateral right to veto modifications agreed to by all the other class 

representatives, class counsel, and the government, is wrong.  It would allow a single 

class representative to withhold consent for self-serving, arbitrary, or irrational 

reasons to the detriment of the class.  As the district court recognized, such a result 

would be inconsistent with both the parties’ intent when they settled this lawsuit and 

with the basic representational nature of class actions.  JA1465 (“The Court finds that 

the parties did not intend to give a single class representative veto power over a 

modification to the Agreement.”).  The district court’s conclusion that the Addendum 

was properly reached should accordingly be affirmed.  
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CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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