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CERTIFICATE OF PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), undersigned counsel certifies as follows: 

 A. Parties.  Keith Mandan is Plaintiff-Appellant in Case No. 16-5189, and 

a named plaintiff and class representative of the class certified in Keepseagle v. Vilsack, 

Case No. 1:99-cv-03119-EGS (D.D.C.)(“Keepseagle ”).  Mr. Mandan also is a Prevailing 

Claimant1 as that term is defined in § II. JJ. of the Keepseagle Settlement Agreement 

(“Settlement Agreement”).   

Donivon Craig Tingle is an Interested Party-Appellant and describes himself as 

an absent, silent, and unnamed class member in Keepseagle.    

Marilyn Keepseagle, Claryca Mandan, and Porter Holder are Plaintiff-Appellees 

and class representatives of the class certified in Keepseagle.  They also are Prevailing 

Claimants under the Settlement Agreement.   

Thomas J. Vilsack, in his official capacity as Secretary of the United States 

Department of Agriculture (“USDA”), is the Defendant-Appellee.    

 B. Rulings Under Review.  Keith Mandan and Donivon Craig Tingle 

appeal from the district court’s order of April 20, 2016, (Sullivan, E.G.) granting the  

Plaintiffs’ Unopposed Motion to Modify The Settlement Agreement Cy Pres 

Provisions.  JA 0348, Doc. 871.     

                                                 
1 “Prevailing Claimant” is defined in the Settlement Agreement as Keepseagle 

class members whose claims were approved under the Non-Judicial Claims Process 
set forth in the Settlement Agreement, together with any co-claimants. JA 0495, § II. 
JJ. 
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 C. Related Cases.  This case previously was before this Court in the 

following matters: 

This Court denied USDA’s: petition for interlocutory review of the district 

court’s order granting class certification, In re Veneman, 309 F.3d 789 (D.C. Cir. 2002); 

and its petition for writ of mandamus to stay the district court proceedings, In re 

Veneman, No. 04-5031 (D.C. Cir. Mar. 3, 2004). 

This Court granted the voluntary dismissal of the appeal of the Choctow 

Nation of Oklahoma and The Jones Academy from the district court’s denial of their 

motion to intervene.   Keepseagle v. Vilsack, No. 15-5011 (D.C. Cir. Jan. 11, 2016).   

This Court granted the voluntary dismissal of: the appeal of class representative 

Marilyn Keepseagle from the district court’s denial of her motion to modify the 

Settlement Agreement, Keepseagle v. Vilsack, No. 15-5297 (D.C. Cir. Dec. 17, 2015); 

and the related cross-appeal of class representative Porter Holder and others, 

Keepseagle v. Vilsack, No. 15-5316 (D.C. Cir. Dec. 17, 2015).   

This Court affirmed the district court’s denial of class member Timothy 

LaBatte’s petition for intervention.  Keepseagle  v. Vilsack, 815 F.3d 28 (D.C. Cir. 

2016)(No. 14-5223).   

Keith Mandan is aware of another case, Smallwood. v. Vilsack, No. 1:16-cv-0161 

(D. D. C. 2016)(Walton, R.), which may raise similar issues but which Judge Emmet 
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G. Sullivan and the Calendar Committee for the U.S. District Court for the District of 

Columbia have determined is an unrelated case.   

      /s/ William A. Sherman 
      William A. Sherman 
      Counsel for Plaintiff-Appellant Keith Mandan
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STATEMENT OF JURISDICTION 

The district court had jurisdiction over the case pursuant to 28 U.S.C. §§ 1331, 

1343, and 2201, as well as by virtue of the provisions in the Settlement Agreement 

which allowed for subsequent amendments upon agreement of the Parties (including 

Plaintiff-Appellant Keith Mandan, a named plaintiff and class representative).   Over 

the objections of Mr. Mandan and other class members, the district court granted 

Plaintiffs’ Unopposed Motion to Modify the Settlement Agreement Cy Pres Provisions 

and entered a final Order and Memorandum Opinion amending the Settlement 

Agreement on April 20, 2016.  JA 0348, Doc. 871-872.  On June 20, 2016, Keith 

Mandan timely filed his notice of appeal from that order.  JA 0348, Doc. 877.  See 

Fed. R. App. P. 4(a)(1)(B).  This Court has appellate jurisdiction pursuant to 28 U.S.C. 

§ 1291.   

STATEMENT OF THE ISSUES 

On April 20, 2016, the district court granted final approval of an addendum to 

the Keepseagle Settlement Agreement (“Addendum”).  The Addendum was proposed 

by class counsel and unopposed by USDA and its counsel, the Department of Justice 

(“DOJ”).  At the time the Addendum was proposed, over $380,000,000 of the original 

$680,000,000 Keepseagle settlement fund remained undistributed, despite the 

completion of the settlement claims process.   

Pursuant to the terms of the Addendum, the remaining Keepseagle settlement 

money will be distributed as follows:  (1) an additional $18,500 will be paid to each 
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Prevailing Claimant with a corresponding payment to the Internal Revenue Service 

(“IRS”) of $2,775; and (2) $303,000,000 will be distributed via cy pres to uninjured non-

parties with no claims against the United States.   

Keith Mandan objected to class counsel’s Addendum in response to the district 

court’s request for comments from class members. JA 1197-1200. The district court 

approved the Addendum and Keith Mandan appealed. JA 0348, Doc. 877. The issues 

presented by his appeal are: 

1. Whether the district court committed an error of law in approving the 

Addendum which, in violation of the Appropriations Clause of the United States 

Constitution, U.S. Const. art. I, § 9, cl. 7, through the settlements authority statute, 28 

U.S.C. § 2414, allows settlement money taken from the Judgment Fund, 31 U.S.C. § 

1304, to be distributed via cy pres to uninjured non-parties with no claims against the 

United States.  

2. Whether the district court committed an error of law in failing to recognize its 

equitable authority under Fed. R. Civ. P. 23 to distribute the remaining settlement 

money to the Prevailing Claimants. 

3. Whether the district court committed an error of law in approving the 

Addendum as fair, reasonable, and adequate under Fed. R. Civ. P. 23(e)(2) without 

considering whether additional distributions to the Prevailing Claimants were 

logistically feasible and economically viable.  
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4.   Whether the district court abused its discretion in approving the Addendum 

under Fed. R. Civ. P. 23(e)(2) without analyzing whether the amount of the additional 

payments to the Prevailing Claimants was fair, reasonable, and adequate under the 

facts of the case. 

5. Whether the district court committed an error of law by approving the 

Addendum without the consent of class representative, Keith Mandan, when the law-

of-the-case required his approval.  

PERTINENT STATUTORY AND REGULATORY PROVISIONS 

Copies of the following legal authorities appear in the attached addendum to this 

brief: 

1. The Appropriations Clause, U.S. Const. art. I, § 9, cl. 7. 

2. The Judgment Fund Act, 31 U.S.C. § 1304. 

3. The settlements authority statute, 28 U.S.C. § 2414. 

4. The Equal Credit Opportunity Act (“ECOA”), 15 U.S.C. § 1691 and § 1691e. 

5. Fed. R. Civ. P. 23. 

STATEMENT OF THE CASE 

I. Factual Background 

 Keith Mandan is a Native American, a member of the Mandan tribe of 

North Dakota, and a named plaintiff and class representative in Keepseagle.  Keepseagle 

is a class action lawsuit filed by Native American farmers and ranchers seeking 

redress from USDA for the department’s decades-long discriminatory practices in 
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administering direct loan and loan servicing programs under its jurisdiction.  JA 

0350-0388.  The Keepseagle plaintiffs filed suit on November 24, 1999, asserting 

claims under the ECOA, seeking both monetary and equitable relief, including lost 

revenues and other economic and noneconomic damages.  JA 0213, Doc. 1; JA 

0386 at ¶ 136.  Their damage claims included the loss of land that had been held in 

their families for generations.  JA 0352.  Plaintiff Marilyn Keepseagle, for example, 

attested that she was forced to sell 340 acres of her farm land due to USDA’s 

discriminatory practices.  JA 0898 at ¶ 11. 

II. Procedural History 

 A. Class Certification and Initial Settlement Agreement 

The Keepseagle class was certified on September 28, 2001. JA 0226, Doc. 126.  

The case settled in 2010.  On October 19, 2010, plaintiffs filed the signed Settlement 

Agreement.  JA 0300, Doc. 570. On October 22, 2010, plaintiffs moved for 

preliminary approval of the settlement.  JA 0300-0301, Doc. 571.  On November 1, 

2010, the parties filed a revised Settlement Agreement (JA 0301-0302, Doc. 576), and 

the court preliminarily approved the settlement that same day (JA 0302, Doc. 577).   

On January 14, 2011, class counsel moved for an award of attorneys’ fees and 

expenses in the amount of $60.8 million calculated based on a percentage of $760 

million which was the sum of both the $680 million cash value of the settlement and 

the potential for $80 million in debt relief for the class members.  JA 0303,  Docs. 

581, 581-1.  Plaintiffs moved for final approval of the settlement on April 1, 2011. JA 
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0304, Doc. 589.  Final approval was granted on April 28, 2011, and included an award 

of class counsel fees and expenses of $60.8 million.  JA 0306, Doc. 606.   

Under the terms of the settlement, class members agreed to forgo nearly all of 

the relief available to them under the ECOA to recover some measure of economic 

losses.  USDA capped its liability by: (1) paying the victims $680 million in cash to be 

distributed through a two-track non-judicial claims process (JA 0501 at § VII. F.); (2) 

granting up to $80 million in debt forgiveness (JA 0515 at § IX. E. 4.); (3) making 

changes to its loan and loan servicing programs (JA 0526 at §§ E. & F.); and (4) 

offering certain specified supplemental services to Native American ranchers and 

farmers (JA 0525-0526 at § D.).  

The $680 million cash compensation portion of the settlement was taken from 

the Judgment Fund to be used solely for the payment of the claims of class members, 

attorneys’ fees and costs of class counsel, and service awards for class representatives.  

JA 0501 at § VII. F. 2.; JA 0530 at § XIV. A. 8.  The Settlement Agreement contained 

the following defined terms:   

• Parties: “Parties means the Plaintiffs and the Secretary.” (JA 0494 at § II. 

DD.);  

• Plaintiffs:  “Plaintiffs are the individual plaintiffs named in Keepseagle v Vilsack , 

No. 1:99 CV03119 (D.D.C.), the members of the Class, and the Class 

Representatives.” (JA 0494 at § II. EE.);  
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• Class Representatives:  “Class Representatives are, or have been Luke 

Crasco, Gene Codette, Keith Mandan, Porter Holder, George Keepseagle, 

Marilyn Keepseagle, Claryca Mandan, John Fredericks, Jr. and Basil Alkire.”  

(JA 0491 § II. G.).   

The Settlement Agreement could only be modified by written agreement of the 

Parties, with court approval, and after appropriate notice to the class.  JA 0536 at § 

XXII.  The effective date of the Settlement Agreement was the date when the district 

court’s final approval order became non-appealable, or if any appeals were taken, the 

date any appeals were resolved.  JA 0490 at § II. B.;  JA 0492 at § II. Q.   

The Settlement Agreement also provided that within 60 days of the effective 

date, the Government had to submit the necessary paperwork to the Treasury 

Department to obtain Judgment Fund monies to fund the $680 million cash portion 

of the settlement.  JA 0501 at § VII. F.  No more than 180 days after the effective 

date, class members had to submit their claims for processing.  JA 0490 at § II. B.; JA 

0492 at § II. Q.  Only after the claims process was over, and the last claim check had 

been cashed or invalidated due to the passage of time, would any leftover funds be 

directed to a cy pres fund for distribution to cy pres beneficiaries recommended by class 

counsel and approved by the district court.  JA 0520-0521 at § IX. F. 7.   

The terms of the Settlement Agreement ensured that the case would be 

dismissed with prejudice and no longer appealable before the claims process was 

completed and before it could be determined that one penny of settlement money 
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would be left over and made subject to cy pres distribution.  JA 0490 at § II. B; JA 0492 

at § II. Q; JA 0493 at § II. X; JA 0499-0500 at § VI.  

No appeal was taken from the district court’s final approval of the settlement 

(JA 0306) and Final Order and Judgment dismissing the case with prejudice (JA 0306, 

Doc. 607).  The settlement became effective on June 27, 2011. 

B. The Initial Claims Process 

The deadline for claims submission was December 27, 2011.  JA 0596 at ¶ 5.  

Claimants were required to choose between filing Track A claims for $50,000, or 

Track B claims for up to $250,000.  JA 0398 at § II. SS.; JA 0398 at § II. VV.; JA 0409 

at § IX. A. 8.  Track B claims were subject to a higher standard of proof.  JA 0412-

0413 at § IX. C. 1.; JA 0414-0415 at § D. 1.   

By March 9, 2012, 5,191 timely claims had been submitted, and class counsel 

anticipated that adjudication of all claims would be completed by July, 2012.  JA 0596 

at ¶¶ 6, 8.  On July 31, 2012, class counsel filed Plaintiffs’ Expedited Unopposed 

Motion and Memorandum to Amend the Settlement Agreement.  JA 0309, Doc. 621.  

A copy of the revised settlement agreement (“Revised Agreement”)2 (JA 0602-0657) 

and a corresponding red-lined version of the Agreement (JA 0658-0714) accompanied 

the motion.  The purpose of the proposed amendment was to allow for faster 

                                                 
2 The modifications included in the Revised Agreement did not change any of 

the key definitions and terms relating to amendment of the Agreement, the 
Agreement’s effective date, or the claim submission and consideration process. 
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distribution of the approved Track A awards.  The district court granted the motion 

by minute order dated August 1, 2012.  JA 0309, minute order dated Aug. 1, 2012. 

On August 30, 2013, class counsel filed a status report summarizing the 

outcome of the completed claims process and disbursement of the settlement 

proceeds.  JA 314, Doc. 646. According to that report, only 3,601 claimants had 

prevailed under the two-track non-judicial claims process.  JA 0716 at § II. A.  Class 

counsel reported disbursements from the $680 million fund as follows:  

• $60,800,000 to class counsel for fees and costs;  

• Track A Cash Awards totaling $179,350,000;  

• Track B Cash Awards totaling $3,364,647;  

• IRS payments of approximately $10.7 million to offset taxes owed by 
Prevailing Claimants on USDA debt forgiveness of approximately $59 
million; and  
 

• $950,000 in class representative service awards.   

JA 0717 at § II. C.  

Of the 3,601 Prevailing Claimants, only 14 received Track B awards.  JA 0716 

at § II. A.  More importantly, class counsel’s report revealed that over $380 million — 

56% of the original $680 million settlement — remained undistributed and would be 

paid under the cy pres provisions of the Settlement Agreement to yet-to-be identified 
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“non-profits” with no injuries and no claims against the United States.3  JA 0717 at § 

II. C.   

C. First Attempt to Modify the Settlement Agreement’s Cy Pres Provisions 

On November 18, 2013, the district court held a status conference at which 

time the parties discussed with the court the tremendous amount of remaining 

undistributed settlement money.  JA 0728-0779.  Class counsel informed the court 

that although initially it had proposed to USDA that the remaining funds be paid to 

the Prevailing Claimants, USDA had refused, instead insisting that this huge sum of 

Judgment Fund money be given away via the cy pres provisions of the Settlement 

Agreement to uninjured non-parties with no claims against the United States.  JA 

0738-0739;  JA 0758-0759.   

On September 24, 2014, class counsel, with USDA’s consent, filed what class 

counsel termed an Unopposed Motion to Modify the Settlement Agreement Cy Pres 

Provisions pursuant to Rule 60(b), seeking a more detailed cy pres distribution scheme 

for the $380 million settlement remainder.  JA 0326, Doc. 709.  In class counsel’s 

opinion, this proposed scheme would have better addressed the giveaway of such an 

enormous amount of remaining money.  JA 0326, Doc. 709.  

 Named plaintiffs and class representatives, George and Marilyn Keepseagle, 

were strongly opposed to the cy pres giveaway.  Although class counsel’s motion 

                                                 
3 In 2014, class counsel reported that the money available for cy pres distribution 

included $380,875,711.89 in settlement money, plus another $2,545,814.41 in accrued 
interest.  JA 0327, Doc. 716-1 at ¶ 3; JA 0881-0882.   
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papers were silent as to this opposition, the Keepseagles wrote multiple letters to 

Judge Sullivan (filed on: April 10, (JA 0783-0785); September 25, (JA 0874-0875); 

October 22, (JA 0328, Doc. 725); December 3, (JA 0330-0331, Doc. 744); and 

December 30, of 2014 (JA 0331, Doc. 747)) expressing their opposition, outrage, and 

grave concerns over the proposed giveaway.  They told the district court:  

We must strongly protest the use of the cy pres funds to establish this 
foundation.  We in no way endorse it’s establishment, nor have we ever 
supported this endeavor.  JA 0783. 
 
Our class council knew full well for over 18 months that there was an 
excess of unclaimed funds associated with this law suit before the court 
was so informed. Now, another 12 or so months have passed and there 
is still no viable plan to pay these funds to benefit us claimants.  The 
foundation as proposed by class council would not benefit the Keeps 
Eagle class members one iota. JA 0874. 
 
We fought for this settlement over 20 years now.  We did not fight for 
this for a foundation.  We fought for this to help ourselves, and our 
fellow Native American farmers and ranchers recoup that which was lost 
by the discrimination of USDA.  The amount we have received thus far, 
falls far short of that goal. JA 0875. 

 
 At a December 2, 2014, status conference the district court observed that 

arguably, it appeared Marilyn Keepseagle was requesting relief from judgment under 

Rule 60(b).  JA 331-332, minute order dated Jan. 14, 2015.  Class counsel volunteered 

to find Mrs. Keepseagle separate counsel to pursue her concerns.  Mrs. Keepseagle 

hired separate counsel to file a motion seeking relief from the judgment and 

modification of the Settlement Agreement.  JA 0337, Doc. 779.  She argued that 

fairness to the class dictated either a pro rata distribution of the undisbursed funds to 
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the Prevailing Claimants or, alternatively, the creation of a renewed claims process to 

distribute more of the money to individual class members.  JA 0337, Doc. 779-1. 

 At a June 29, 2015, hearing, the district court heard from counsel, the parties 

and numerous unhappy class members.  JA 0899-1097.  The court asked class counsel 

to explain whether the Settlement Agreement could be modified in the absence of the 

written consent of all the “Parties” as that term was defined in the Settlement 

Agreement. JA 0945-0954.   

 On July 24, 2015, the district court denied the pending motions of both class 

counsel and Marilyn Keepseagle and encouraged the parties to reach agreement on 

any future proposed modification of the Settlement Agreement. Keepseagle v. Vilsack, 

118 F. Supp. 3d 98, 132 (D.D.C. 2015); JA 1165-1166.  The district court expressly 

rejected class counsel’s claim that the Settlement Agreement could be modified simply 

by agreement of class counsel and the Government.  Keepseagle v. Vilsack, 118 F. Supp. 

3d at 129; JA 1161-1162.  The court examined the definitions of “Parties” and 

“Plaintiffs” in the Settlement Agreement and held that the plain language of the 

Settlement Agreement did not support a reading that would allow class counsel to 

unilaterally enter into an agreement with USDA to modify the Settlement Agreement.  

Keepseagle v. Vilsack, 118 F. Supp. 3d at 129; JA 1161-1163.  

 The district court noted that in drafting the Settlement Agreement, the parties 

chose to require the consent of the "Parties" defined to include more than just class 

counsel and the Government.  Keepseagle v. Vilsack, 118 F. Supp. 3d at 129; JA 1161. 

USCA Case #16-5190      Document #1642597            Filed: 10/24/2016      Page 23 of 82



12 
 

The court also noted that “this choice must be given effect, much as Class Counsel 

and the Government have argued strenuously that the Court must give effect to the 

Settlement Agreement's cy pres provision.” Keepseagle v. Vilsack, 118 F. Supp. 3d at 131; 

JA 1163.  The district court further observed that while requiring the written consent 

of every class member would be an absurd result, given the breadth of the language in 

the Settlement Agreement, at a minimum the district court expected the agreement of 

all of the class representatives.  The court explained: 

The Court agrees that the modification provision would be absurd were 
it to recognize the consent of "the Parties" only upon written consent 
from every single member of the Class.  The Agreement, as Class 
Counsel argued, is representational in nature.  But the representational 
nature of the case does not end with Class Counsel.  This Court 
appointed class representatives for a reason, and the breadth of the 
modification provision counsels in favor of requiring their consent, as 
do the other portions of the Agreement cited by Class Counsel during 
the June 29, 2015 hearing.  Were the Court presented with an agreement 
to which all class representatives agreed, Class Counsel's assertions 
regarding the representational nature of this litigation would be 
convincing.  Because the Court is not currently presented with such an 
agreement, it cannot grant relief under the Agreement's modification 
provision at this time.   

 
Keepseagle v. Vilsack, 118 F. Supp. 3d at 130; JA 1164-1165.   

Since it was clear that Marilyn Keepseagle did not agree to the proposed 

modification, class counsel could not represent to the court that the “Parties” were in 

agreement.  In denying the Rule 60(b) motions, the court observed: 

[T]he result is that $380,000,000 of taxpayer funds is set to be distributed 
inefficiently to third party groups that had no legal claim against the 
government.  Although a $380,000,000 donation by the federal 
government to charities serving Native American farmers and ranchers 
might well be in the public interest, the Court doubts that the judgment 
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fund from which this money came was intended to serve such a purpose.  
The public would do well to ask why $380,000,000 is being spent in such 
a manner.   

 
Keepseagle, 118 F. Supp. 3d at 104; JA 1105. 
 

D. Second Attempt to Modify the Settlement Agreement’s Cy Pres 
Provisions 

Following extensive negotiations with DOJ, on December 14, 2015, class 

counsel filed a new Unopposed Motion to Modify the Settlement Agreement Cy Pres 

Provisions.  JA 0342-0343, Doc. 824.   This second motion proposed an Addendum 

to the Settlement Agreement providing for the following distributions:  an additional 

$18,500 to each Prevailing Claimant; a payment of $2,775 to the IRS on behalf of each 

Prevailing Claimant; $38 million to cy pres beneficiaries as defined in the Settlement 

Agreement; and $265 million to a trust for future distribution to yet-to-be-identified cy 

pres recipients over the next twenty years.  JA 1168-1175.  Per the Addendum, 

Prevailing Claimants would receive only an additional $77 million of the remaining 

$380 million in settlement money.      

Class counsel also requested that an additional $100,000 in service awards be 

given to each class representative who agreed to the proposed modification.  JA 1171.  

Class counsel did not request a service award for Keith Mandan who opposed the 

Addendum on behalf of himself and the other Prevailing Claimants. JA 1171.4 

                                                 
4 It is worth noting that these $100,000 service awards give the consenting class 

representatives the approximate amount that each Prevailing Claimant would receive 
from a pro rata distribution of the remaining $380 million, which begs the question of 
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 On December 15, 2015, the court ordered: (1) that by January 20, 2016, class 

members should provide their written comments to the court regarding class 

counsel’s motion; and (2) class counsel should mail notice of the pending motion to 

the class.  JA 1195-1196.  Keith Mandan, who had broken with class counsel over 

the proposed Addendum, hired his own counsel to file his objections to the motion 

and to advocate for the position that all remaining settlement money be distributed 

to the Prevailing Claimants pro rata — a position previously advocated by class 

counsel in its discussions with the Government.  JA 1197-1200.  On January 20, 

2016, Keith Mandan filed his objections stating his many reasons for opposing the 

Addendum, including that the settlement money should not be paid to non-parties 

who suffered no injuries and had no claims against the United States. JA 1197-1200. 

He sought a pro rata distribution of the remaining settlement funds to the Prevailing 

Claimants.  JA 1197-1200. 

 On February 4, 2016, the district court heard from counsel, the class 

representatives, and other class members regarding the proposed modification.  JA 

1203-1437.  Although the Agreement listed nine individuals as class representatives, at 

the hearing class counsel represented to the court that five of the nine had either died 

or become incapacitated.  JA 1235-1237.  That left only four active class 

representatives — Keith Mandan, Marilyn Keepseagle, Porter Holder and Claryca 

Mandan.  JA 1237.   
                                                                                                                                                             
whether their consent was coerced through a strategy which divided the class 
representatives’ interests from those of the other Prevailing Claimants. 
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 Two of the other class representatives — Marilyn Keepseagle and Claryca 

Mandan — nominally supported the Addendum, but made clear at the hearing that 

their support was coerced and reluctant at best.  JA 1266, 1295-1297. As Claryca 

Mandan told the district court:  

We did negotiate with basically a gun to our heads, just like so many 
Indian families, tribes, organizations have had to do in the past.  The 
government was unwilling to take the view that this money was damages 
owed to lead plaintiffs, we plaintiffs that were defined in the class 
certification, we plaintiffs that initiated this case.  The government took 
the view that they would rather see the money distributed through 
entities and organizations who could never qualify to be plaintiffs.  And 
as I said before, we were faced with the horrible choice as lead plaintiffs 
of allowing for some money, at least, to go -- some of the remaining 
money to go to our plaintiffs rather than none, which was the alternative 
by letting the current agreement stand unamended.  This was a horrible 
choice for us, and it was a very hard choice.  It was a very big risk to say 
no, that's not enough, and we weren't always totally supported by our 
counsel in that – in those choices.  Counsel seemed to prefer to have us 
take the lower amount and amend the settlement so that it would 
provide for this foundation.  But I want to reiterate what I think has 
probably already been said here today, that this money, in character, is 
damages.  It was payment in lieu of damages that we could have proved 
at trial.  And at trial, our attorneys tell us that we could have approved to 
the Court $475 million, I believe was the figure. And I don't understand 
-- as I'm seeing that the other plaintiffs don't understand -- why the 
government takes the position that we plaintiffs wouldn't be entitled to a 
per capita share of the remaining money that is basically characterized as 
damages.  It's again, not justice in our heart to realize that this money is 
going to go to people or organizations who were never qualified to be 
plaintiffs.  
 

JA 1296-1297.  Marilyn Keepseagle expressed similar sentiments: 

So we agreed with that last offer, reluctantly. We thought it would be 
something better than nothing, but we are not satisfied.  We wanted 
more, because we also feel that that money belongs to all the Native 
Americans in this lawsuit.  And number one, we were not satisfied with a 
foundation.  And we already told you that, because the reason was -- I 
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said on December 2nd of 2015, I believe, I said, having a foundation 
would be another form of discrimination.  So we would rather have it 
distributed evenly, but we couldn't get that done. The foundation was 
the number one thing. They wanted the foundation to give it to people 
who never suffered like we did. 

. . . 
 

That's why I think it's very important that we should have gotten more 
than 18,500. I'm just, you know, wishing and hoping that that could be 
changed. But when that decision was made, and we were told, I felt like 
we were slammed up against the wall, and that's all you're going to get.  
So I'm standing here today, and I'm speaking for my people who have 
suffered. And that's what I went against, why I went against the 
foundation. They didn't suffer anything. The ranchers, the farm -- I 
mean, the England ranchers and farmers, they're the ones that suffered. 
And I hope you can see my side of this true story. I don't know if it's 
impossible to increase the payment. That's what we asked for, and each 
time they said, ‘Well, your chances are zero.’ 

 
JA 1262-1263, 1265-1266.   
 
 On February 5, 2016, the district court entered a minute entry requesting 

supplemental briefing on post-judgment modification of the Settlement Agreement in 

the face of class representative opposition.  JA 0345, minute entry dated Feb. 5, 2016.  

Supplemental briefs were filed on February 11, 18 and 22, 2016.  JA 0345-0346, Docs. 

851-853, 856-860, 862, 864.  Keith Mandan argued that the court was in no different 

position than it had been in July, 2015 when it considered class counsel’s initial 

motion to modify the cy pres provisions and denied it for lack of consent of all of the 

class representatives.  JA 345, Doc. 851. It still lacked the consent of all of the class 

representatives. Thus, the legal principle of the law-of-the-case prohibited approval of 

the proposed modification. JA 345, Doc. 851. Mr. Mandan also argued that any 

modification of the Settlement Agreement in addition to complying with the terms of 
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the Settlement Agreement also had to comply with the fair, reasonable, and adequate 

standard for approval under Rule 23(e) and the current modification did not meet that 

standard. JA 345, Doc. 851. He maintained that there could not be a more unfair, 

unreasonable and inadequate result than the giveaway of $380 million of settlement 

money from the Judgment Fund to cy pres beneficiaries instead of to the readily 

identifiable and undercompensated Prevailing Claimants.  JA 0345, Doc. 851.   

 USDA responded, persisting in its position that a cy pres giveaway of the 

settlement money was both appropriate and necessary under the Settlement 

Agreement.  JA 0347, Doc. 859.  Marilyn Keepseagle filed a declaration attempting to 

“clarify” her support for the Addendum.  JA 1441-1444.   

On April 20, 2016, the district court granted the Plaintiff’s Unopposed Motion 

to Modify the Settlement Agreement Cy Pres Provisions. JA 0348, Doc. 871.   On June 

15, 2016, Donivon Craig Tingle filed a notice of appeal from that order.  JA 0348, 

Doc. 879. On June 20, 2016, Keith Mandan filed this timely appeal from that order. 

JA 0348, Doc. 877. 

STANDARD OF REVIEW 

This Court typically reviews a district court’s order modifying a class action 

settlement agreement under Fed. R. Civ. P. 23 for abuse of discretion. See In re 

Vitamins Antitrust Class Actions, 327 F.3d 1207, 1209 (D.C. Cir. 2003).  However, 

where — as here — the parties contest whether the Settlement Agreement violated 

the Constitution and controlling statutes, this Court reviews the district court’s 
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determination de novo. See Southeastern Fed. Power Customers, Inc. v. Geren, 514 F.3d 1316, 

1321 (D.C. Cir. 2008)(“[T]he district court could hardly approve a settlement 

agreement that violates a statute, and this court owes the district court no deference in 

its legal interpretations.”)(internal citation omitted).   

This Court also reviews de novo any questions regarding the district court’s legal 

authority to exercise its discretion to equitably distribute class action settlement funds.  

See Ready Transp., Inc. v. AAR Mfg., 627 F.3d 402, 404 (9th Cir. 2010)(“Therefore, 

while a district court’s decision to exercise its inherent power is reviewed for an abuse 

of discretion, whether a district court possessed that power is a question of law 

reviewed de novo.”); David C. v. Leavitt, 242 F.3d 1206, 1209-10 (10th Cir. 2001)(same); 

see also Bell Helicopter Textron, Inc. v. Islamic Republic of Iran, 734 F.3d 1175, 1179 (D.C. 

Cir. 2013)(legal questions are reviewed de novo, even where abuse of discretion review 

otherwise applies).  Likewise, this Court reviews de novo a district court’s failure to 

apply the correct legal standard to an analysis of the suitability of a cy pres distribution 

of class action settlement proceeds, as well as the district court’s deviation from the 

law-of-the-case.  See Bell Helicopter Textron, Inc., 734 F.3d at 1179.   

In any event, the question of which standard of review applies “is largely a 

matter of semantics: ‘A district court by definition abuses its discretion when it makes 

an error of law.’” Southeastern Fed. Power Customers, Inc., 514 F.3d at 1321 (quoting Koon v. 

United States, 518 U.S. 81, 100 (1996)).  
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SUMMARY OF THE ARGUMENT 

I. The Appropriations Clause of the United States Constitution provides 

that no money shall be paid out of the Treasury unless specifically appropriated by an 

act of Congress.  The Judgment Fund Act is a continuing Congressional appropriation 

to pay final judgments, awards, compromise settlements, and interest and costs 

specified in judgments.  It was enacted to eliminate delay, reduce judgment interest, 

and free Congress from the burden of making separate Congressional appropriations 

for each judgment against the United States.  The settlements authority statute, 28 

U.S.C. § 2414, only authorizes DOJ to use funds from the Judgment Fund Act 

appropriation for payment of the compromise settlement of claims referred to the 

Attorney General for defense of imminent litigation or suits against the United States.   

In 2011, money from the Judgment Fund Act appropriation was used to pay 

the class action settlement in Keepseagle. The Settlement Agreement contained cy pres 

provisions for the disposition of funds remaining after completion of the claims 

process. Upon completion of the Keepseagle claims process, over $380 million — 56% 

of the original $680 million settlement fund — remained undisbursed.  

The district court committed an error of law in approving the Addendum, 

which in violation of the Appropriations Clause, the Judgment Fund Act, and the 

settlements authority statute, allows money taken from the Judgment Fund to be 

distributed via cy pres to uninjured non-parties with no claims against the United 

States.  
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II. Fed. R. Civ. P. 23 vests the district court with traditional equitable power 

to address the appropriate distribution of class action settlement proceeds. This power 

remains in effect until the funds are finally distributed, meaning it also extends to 

equitable post-judgment allocation of remaining settlement proceeds among 

successful claimants.  Despite the existence of this power, the district court 

erroneously concluded it could not exercise discretion to create a more equitable 

allocation of the remaining Keepseagle settlement funds.  Whether the district court was 

unaware of its equitable power, or merely ignored it, does not matter.  It was legal 

error for the court not to consider this power in approving the Addendum under Rule 

23(e)(2).  

III. The district court decided the Addendum was fair, reasonable, and 

adequate under Rule 23(e)(2) without any reference to this Court’s analysis in. Dem. 

Cent. Comm. v. Wash. Met. Area Transit Comm., 84 F.3d 451, 455 (D.C. Cir. 1996) and 

normative class action practice which directs the court to first determine whether 

additional distributions to the class are logistically feasible and economically viable 

before considering cy pres distributions.  The district court made no such findings in 

approving the Addendum.  This failure was an error of law and especially surprising 

given the district court’s awareness of these principles as evidenced by its analysis of 

these same standards when ruling on the parties’ previously filed Fed. R. Civ. P. 60(b) 

motions.   
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IV. The district court abused its discretion by failing to analyze the fairness, 

reasonableness, and adequacy of the Addendum’s proposed additional payments to 

the Prevailing Claimants.  The facts of the case underscored the small recovery 

obtained by the Prevailing Claimants under the settlement relative to the claims they 

asserted.  Given the damages allowable under the ECOA, the additional payments 

under the Addendum fell well short of making any of the Prevailing Claimants whole, 

and the district court’s failure to provide any analysis as to why the additional amounts 

offered were fair, reasonable, and adequate was an abuse of discretion.  

V. Keith Mandan is a named plaintiff and class representative.  Over his 

objection, and despite the court’s prior ruling that any amendment to the Settlement 

Agreement required the consent of all class representatives, the district court 

approved the Addendum.  This ruling had been the basis of the court’s denial of the 

initial amendment proffered by class counsel.  It was an error of law for the district 

court to approve the Addendum and ignore its prior law-of-the-case ruling regarding 

class representative approval.   

ARGUMENT 

I. The District Court Erroneously Approved Cy Pres Payments of 
Judgment Fund Money.   

The approved Addendum distributes over $300 million from the Judgment 

Fund Act appropriation to uninjured non-parties with no claims against the United 

States.  The Judgment Fund Act does not authorize such payments either directly or 

indirectly.   Therefore, the requisite Congressional appropriation is lacking and the 
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district court’s approval of the Addendum’s cy pres distributions is reversible error.  

Rochester Pure Waters Dist. v. EPA, 960 F.2d 180, 184 (D.C. Cir. 1992)(“It is beyond 

dispute that a federal court cannot order the obligation of funds for which there is no 

appropriation.”).      

A. The Judgment Fund Act Does Not Authorize Cy Pres Payments.   

The Appropriations Clause, U.S. Const. art. I, § 9, cl. 7, provides that no money 

can be paid out of the Treasury unless it has been specifically appropriated by an act 

of Congress.  It is arguably the Constitution’s most important single check on the 

Executive Branch.  Office of Personnel Management v. Richmond, 496 U.S. 414, 427-28 

(1990); AFGE v. FLRA, 388 F.3d 405, 408-09 (3d. Cir. 2004); Schism v. United States, 

316 F.3d 1259, 1288 (Fed. Cir. 2002). 

Appropriations “shall be applied only to the objects for which the 

appropriations are made except as otherwise provided by law.”  31 U.S.C. § 1301(a); 

see also Andrus v. Sierra Club, 442 U.S. 347, 361 (1979)(“appropriations therefore ‘have 

the limited and specific purpose of providing funds for authorized 

programs…’”)(internal citations omitted).  Also, an appropriation must be expressly 

stated, not inferred or implied.  31 U.S.C. § 1301(d) (“A law may be construed to 

make an appropriation out of the Treasury . . . only if the law specifically states that an 

appropriation is made….”); Ex parte Mitsuye Endo, 323 U.S. 283, 303, n.24 (1944).  

Consequently, the established rule is that the expenditure of public funds must be 

specifically authorized by Congress, not that public funds may be expended unless 
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prohibited by Congress.  United States v. MacCollom, 426 U.S. 317, 321 (1976); see also 

U.S. Gov. Accountability Office, Principles of Federal Appropriations Law, Chapter 1, at p. 

1-6 (4th ed. 2016). 

The Judgment Fund Act does not authorize the Government to demand, or 

the district court to approve payments of money to persons without claims against the 

United States via cy pres or otherwise.  The Act provides: 

Necessary amounts are appropriated to pay final judgments, awards, 
compromise settlements, and interest and costs specified in the 
judgments or otherwise authorized by law when —  
 

(1) payment is not otherwise provided for;  
(2) payment is certified by the Secretary of the Treasury; and 
(3) the judgment, award, or settlement is payable —  

(A) under section 2414, 2517, 2672, or 2677 of title 28;  
(B) under section 3723 of this title;  
(C) under a decision of a board of contract appeals; or  
(D) in excess of an amount payable from the 

appropriations of an agency for a meritorious claim 
under section 2733 or 2734 of title 10, section 715 of 
title 32, or section 20113 of title 51. 

 
31 U.S.C. § 1304(a). 
 

Similarly, 28 U.S.C. § 2414, the settlements authority statute, authorizing DOJ  

to settle cases using funds from the Judgment Fund Act appropriation, does not allow 

cy pres payments to persons without claims against the United States.  Section 2414 

provides:   

Except as otherwise provided by law, compromise settlements of claims 
referred to the Attorney General for defense of imminent litigation or 
suits against the United States, or against its agencies or officials upon 
obligations or liabilities of the United States, made by the Attorney 
General or any person authorized by him, shall be settled and paid in 
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a manner similar to judgments in like causes and appropriations or 
funds available for the payment of such judgments are hereby made 
available for the payment of such compromise settlements. 

 
28 U.S.C. § 2414 (emphasis added.).  Therefore, the cy pres payments approved by the 

district court are unlawful.  

As an appropriations statute, the Judgment Fund Act must be narrowly 

construed, and its plain language given effect in a common-sense contextual reading.  

See Yates v. United States, 135 S. Ct. 1074, 1081-82 (2015)(“[T]he plainness or ambiguity 

of statutory language is determined not only by reference to the language itself, but as 

well by the specific context in which that language is used, and the broader context of 

the statute as a whole.”)(internal citation omitted); Schindler Elevator Corp. v. United 

States ex rel. Kirk, 563 U.S. 401, 407-08 (2011).  28 U.S.C. § 2414 must be construed to 

fit the Judgment Fund Act’s language, intent, and purpose.  See United States v. Delgado-

Garcia, 374 F.3d 1337, 1347 (D.C. Cir. 2004)(“[I]t is a traditional canon of statutory 

construction to construe related statutory provisions in similar fashion.”).   

The cy pres payments in this case cannot survive a common-sense construction 

of these statutes.  First, 31 U.S.C. § 1304 authorizes payment of “compromise 

settlements” made pursuant to 28 U.S.C. § 2414.  The statutory predicate for a 

“compromise settlement” is a “claim referred to the Attorney General for defense of 

imminent litigation or suits against the United States…”  Id.  The term “claim” is 

undefined, but its plain meaning should control.  See Claim, MERRIAM-WEBSTER’S 
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DICTIONARY (11th ed. 2003)(“a demand for something due or believed to be due”); 5 

Schindler Elevator Corp., 563 U.S. at 407.   

Second, “compromise settlements” may be paid from the Judgment Fund Act 

appropriation only if they are “settled and paid in a manner similar to judgments in 

like causes...” 28 U.S.C. § 2414.   In other words, if a money judgment is payable from 

the appropriation, then a compromise settlement of that action likewise will be 

payable. However, if an action would not result in a payable money judgment, then 

the Judgment Fund Act appropriation is not available to fund a settlement.  U.S. Gov. 

Accountability Office, Principles of Federal Appropriations Law Vol. III, Chapter 14, at p. 

14-35 (3d ed. 2008).    

Here, none of the cy pres beneficiaries are entities with claims against the United 

States.  Non-existent claims cannot be reduced to money judgments and, therefore, 

the Judgment Fund Act appropriation is not available.  Also, yet-to-be identified cy pres 

recipients (some of which may not yet be in existence) can never meet the specificity 

required for a Congressional appropriation.  Ex parte Mitsuye Endo, 323 U.S. at 303, n. 

                                                 
5 This definition is consistent with Title 31 usage generally and the U.S. 

Government Accountability Office’s construction.  Compare 31 U.S.C.S. §§ 3724, 3729 
(claim related to a demand or right to money); Hobbs v. McLean, 117 U.S. 567, 575 
(1886)(“What is a claim against the United States is well understood … [the] right to 
demand money from the United States”); U.S. Gov. Accountability Office, B-249060 
(April 5, 1993); 4 Comp. Gen. 404, 405 (1924); U.S. Gov. Accountability Office, B-
244911 (Jul. 25, 1991)(“Thomlinson has never made a monetary claim against the 
government in this matter…[therefore] we find ourselves inclined to the view that 
payment from the Judgment Fund in this matter would not be authorized under 31 
U.S.C. § 1304. This settlement simply does not meet the fundamental requirements of 
the act.”). 
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24.  (“[T]he appropriation must plainly show a purpose to bestow the precise 

authority which is claimed. We can hardly deduce such a purpose here where a lump 

appropriation was made for the overall program…and no sums were earmarked for 

the single phase of the total program which is here involved.”). 

It is no answer to say that the presence of the Prevailing Claimants in the case 

justifies the district court’s decision to award over $300 million from the Judgment 

Fund to charities of class counsel’s choosing.  If that were the law, the Appropriations 

Clause would be rendered meaningless.  Any time there is pending litigation, agencies 

could decide (perhaps in concert with opposing counsel) to use the Judgment Fund to 

augment the money that Congress appropriated to them to accomplish their mission.  

Indeed, under the Government’s view, even a nominal settlement of a claim against 

the United States could open the door to substantial cy pres payments to uninjured 

non-parties. 

B. The Legislative History of the Judgment Fund Act Underscores 
That the Act Was Not Intended to be Used in this Manner. 

Nothing in the relevant legislative history suggests that Congress intended to 

allow the Judgment Fund Act appropriation to be used to pay those without claims 

against the United States through cy pres.  Historically, each judgment against the 

United States was paid by a specific Congressional appropriation.  See Proposal To 

Expedite the Payment of Judgments against the United States: Hearing Before the Subcomm. 

of the Comm. on Appropriations H.R., 84th Cong., 883 (1956).  The 84th Congress 

created the Judgment Fund Act as a continuing appropriation to eliminate delay, 
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reduce judgment interest, and free Congress from the burden of making separate 

Congressional appropriations for each judgment.  Id.; see also United States v. Varner, 

400 F.2d 369, 372 (5th Cir. 1968); U.S. Gov. Accountability Office, Principles of Federal 

Appropriations Law Vol. III, Chapter 14, at p. 14-35 (3d ed. 2008).  

Settlement authority was addressed in the 86th and 87th Congresses.  See H.R. 

9523 To Simplify The Payment Of Certain Compromise Settlements: U.S. H. Rep. Com. on the 

Judiciary (86th Cong.)(June 21, 1960).  H.R. 9523 eventually was enacted and today is 

codified at 28 U.S.C. § 2414. Testifying in support of the proposed legislation, DOJ 

said the “compromise settlement” language was solely intended to authorize the 

Attorney General to settle claims brought in foreign or state courts where the United 

States contested jurisdiction.  See H.R. 9523 To Simplify The Payment Of Certain 

Compromise Settlements: U.S. H. Rep. Com. on the Judiciary at 17-18 (86th Cong.)(June 

21, 1960); see also Report on H.R. 6835, Payment of Judgments and Compromise Settlements: 

U.S. H. Rep. Com. on the Judiciary at 5-6 (87th Cong.)(May 24, 1961)(“The attached 

draft bill…[will] simplify the procedure for the payment of nearly all compromises 

effected by the Attorney General. It would add a new paragraph to Section 

2414…providing that compromises effected by the Attorney General…shall be 

settled and paid in the same manner as judgments in like causes. It refers to the 

compromise of only those claims as to which litigation is imminent…”).6    

                                                 
6 H.R. 6835 was identical to H.R. 9523, which passed the House on the 86th 

Congress’s consent calendar but was not acted on by the Senate. 
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The statutory provisions in this case are clear in isolation and in context—only 

persons with imminent or actual claims against the United States may receive money 

from the Judgment Fund Act appropriation.  Congress directly tied the limited 

“compromise settlement” authority of 28 U.S.C. § 2414 with the Judgment Fund Act 

appropriation so that “the Government will realize substantial savings of interest 

payable on judgments [and] also be able advantageously to settle cases which cannot 

now be compromised because of the lack of funds or appropriations for that 

purpose.”  Report on H.R. 6835, Payment of Judgments and Compromise Settlements: U.S. H. 

Rep. Com. on the Judiciary at 3 (87th Cong.)(May 24, 1961).  Section 2414 is by no 

means a blank check for the Executive Branch to re-appropriate Judgment Fund 

money to anyone it deems proper, even if doing so would make it easier to settle 

pending litigation.  

Congress delegated the Executive Branch limited authority to pay persons with 

claims arising under actual or imminent litigation or suits.  Here, as with most cy pres 

provisions in class action settlement agreements, the purpose of cy pres is not to 

resolve claims or eliminate the threat of imminent litigation; but rather to serve as a 

ministerial tool to dispose of what was expected to be a small residual.7  Cy pres is a 

                                                 
7 Although it has not explicitly endorsed the practice, the D.C. Circuit has 

recognized that "[i]n class actions, some courts have applied the equitable doctrine of 
cy pres to undistributed damage or settlement funds."  Diamond Chem. Co. v. Akzo Nobel 
Chems. B.V., 517 F. Supp. 2d 212, 219 (D.D.C. 2007)(citing Dem. Cent. Comm., 84 F.3d 
at 455). 
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troublesome concept generally.8  But the use of cy pres in settlements funded by the 

Judgment Fund appropriation is even more troublesome because it raises issues 

concerning separation of powers and legislative intent. 

It is axiomatic that the Executive Branch may not do indirectly what it is barred 

from doing directly.  See, e.g., United States v. Bowman, 341 F.3d 1228, 1240 (11th Cir. 

2003)(“We should not permit the government to accomplish indirectly that which it 

cannot achieve directly under § 985(d)(1)(B)(ii) and thereby plainly disregard the 

law.”).  The Government could not require, and the district court below could not 

approve, direct payment from the Judgment Fund Act appropriation to those without 

claims or imminent litigation against the Government.  Indirect payments to such 

entities via cy pres likewise are barred.   

C. The Keepseagle Cy Pres Distributions Are in Conflict With Prior 
Government Practice.   

The Government’s insistence on the cy pres distribution of $303 million to 

persons without claims against the United States is unprecedented.  In fact, the 

Government’s prior conduct in other class action settlements — where it obtained 

stand-alone Congressional appropriations to pay non-parties — highlights the 

unlawful nature of its conduct here.   

                                                 
8 Chief Justice Roberts has questioned the efficacy of using cy pres in settlement 

agreements, raising many of the same questions presented in this case.  Marek v. Lane, 
134 S. Ct. 8 (2013)(Roberts, C.J., statement respecting denial of certiorari). 
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In In re Black Farmers Discrimination Litig., 820 F. Supp. 2d 78 (D.D.C. 

2011)(“Pigford II”), the government settled a class action lawsuit brought by black 

farmers asserting discrimination claims against USDA.  The settlement was funded by 

a specific Congressional appropriation statute. See Claims Resolution Act of 2010, 

Pub. L. 111-291 § 201(b), 124 Stat. 3070 (Dec. 8, 2010). The statute provided that the 

appropriated funds would “be subject to the express terms of the Settlement 

Agreement…”.  Id. at § 201(a)(1). The Pigford II settlement agreement contained cy pres 

provisions. See In re Black Farmers Discrimination Litigation, Settlement Agreement, No. 

1:10-cv-01053-PLF (D.D.C. 2011), ECF No. 11-3.  Thus, in Pigford II the government 

relied on a specific appropriation statute for authority to make cy pres distribution of 

settlement funds.  Pigford II stands in stark contrast to Keepseagle, where the 

government simply consented to cy pres distributions of Judgment Fund money in the 

absence of specific Congressional approval. 

Garcia v. Veneman, 211 F.R.D. 15 (D.D.C. 2002) and Love v. Johanns, 439 F.3d 

723 (D.C. Cir. 2006) are also instructive.  In these cases, the Government created an 

“administrative claims program” providing for individual payments from the 

Judgment Fund to individuals meeting the threshold criteria for payment.9  Only those 

                                                 
9 See Framework for Hispanic or Female Farmer’s Claims, Defendant’s Eighth 

Status Rept., Exh. Garcia v. Vilsack, 1:00-cv-02445 (D.D.C. Jan. 20, 2012) available at 
https://www.farmerclaims.gov/Documents/USDA%20Framework%20011312%20F
inal.pdf  (last visited October 17, 2016); see also Cantu v. United States, 565 F. App’x 7, 
8-9 (D.C. Cir. 2014) (reversing dismissal of claim of discrimination in making 
settlement offer).   
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Hispanic (Garcia) and female (Love) farmers with claims could be paid from the 

Judgment Fund Act appropriation.  This method is consistent with the statutory 

language of § 2414 authorizing payments from the Judgment Fund only to those with 

“claims” against the Government.  

In Cobell v. Salazar, 573 F.3d 808 (D.C. Cir. 2009), Congress approved a 

settlement agreement between the Departments of the Interior and the Treasury and 

Native Americans stemming from the Government’s improper accounting of Indian 

Trust Accounts. The Cobell settlement agreement specified payment to non-parties 

who had no claims against the Government.  See Class Action Settlement Agreement 

at pp. 38-41, Cobell v. Salazar, No. 1:96-cv-01285-JR (D.D.C. 2009), ECF 3660-2. 

The Government sought and obtained a separate Congressional appropriation.  See 

Claims Resolution Act of 2010, Pub. Law 111-291, 124 Stat. 3066 (Dec. 8, 2010); Paul 

F. Figley, The Judgment Fund: America’s Deepest Pocket and its susceptibility to Executive 

Branch Misuse, 18 U. PA. J. CONST. L. 145, 189-192 (2015). 

Here, by contrast, the USDA and DOJ decided to dispense with the necessity 

of seeking Congressional approval, even though they were agreeing that public funds 

should go to yet-to-be-named (or perhaps created) charities.  What makes the 

Government’s failure to seek Congressional approval of this vast transfer of Judgment 

Fund money to uninjured non-parties so offensive is that it was the Government’s 

own intransigence—its refusal to agree to a pro rata distribution of the leftover funds 

to the Prevailing Claimants—that caused this conundrum in the first place.  
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II. The District Court Erred as a Matter of Law When it Failed to Recognize 
its Equitable Power Under Fed. R. Civ. P. 23, Including the Power to 
Make an Equitable Distribution of the Remaining Settlement Funds to 
the Prevailing Claimants. 

The district court erroneously approved the Addendum as fair, reasonable, and 

adequate under Fed. R. Civ. P. 23(e)(2).  Specifically, it concluded that its power to 

supervise the disbursement of the residual settlement funds was constrained by the 

terms of the Settlement Agreement and the final judgment in which it retained 

continuing jurisdiction for certain limited purposes.  JA 1459, 1470, 1472-73.  The 

district court stated that it was not authorized “to fashion a different resolution such 

as ordering that the remaining funds be paid to prevailing claimants on a pro rata 

basis.” JA 1470.  The district court was wrong as a matter of law.   

Class actions are governed by Fed. R. Civ. P. 23, and are inherently equitable 

proceedings.  See Hansberry v. Lee, 311 U.S. 32, 41 (1940).  Federal circuit courts have 

explicitly recognized that settlement administration in a complex class action often 

requires the district court to exercise its Rule 23 equitable authority “to manage the 

disparate interests competing over a finite pool of assets with which to satisfy the 

class.” In re Orthopedic Bone Screw Prods. Liab. Litig., 246 F.3d 315, 321 (3d Cir. 2001).  

Critically, this equitable power does not terminate “[u]ntil the fund created by the 

settlement is actually distributed…”. Zients v. LaMorte, 459 F.2d 628, 630 (2d Cir. 

1972); Diamond Chem. Co., 517 F. Supp. 2d at 217. 

Here, the district court erroneously concluded as a matter of law that it had 

only two choices: leave the Settlement Agreement as-is, or rubber stamp the 
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Government’s coercive deal with class counsel.  As the district court stated:  “If the 

Court were to find that the proposed Addendum is not fair, reasonable, and adequate, 

then the provisions of the original Settlement Agreement would remain in place and 

the entire $380,000,000 of remaining funds would be distributed pursuant to what 

everyone now agrees is an unworkable cy pres provision.” JA 1470.   

Whether the district court was unaware of its traditional equitable power under 

Rule 23, or believed this power had been stripped away by the Settlement 

Agreement’s cy pres provisions, makes no difference.  District courts enjoy "broad 

supervisory powers over the administration of class-action settlements to allocate the 

proceeds among the claiming class members . . . equitably." Beecher v. Able, 575 F.2d 

1010, 1016 (2d Cir. 1978).  In fact, many circuit courts have affirmed a district court’s 

inherent equitable authority under Rule 23 to accept late claims despite the contrary 

terms of an agreement between the parties.  See Zients, 459 F.2d at 628, In re Orthopedic 

Bone Screw Prods. Liab. Litig., 246 F.3d 315; Welch & Forbes, Inc. v. Cendant Corp. (In re 

Cendant Corp. Prides Litig.), 233 F.3d 188 (3d Cir. 2000).  And nothing in the parties’ 

settlement agreement may contract the court’s equity power away.  See Leavitt, 242 

F.3d at 1210 (“While it may be true that a court charged with interpreting a consent 

decree is bound by an unambiguous termination provision contained in the decree, a 

court exercising its broad equitable power to modify the consent decree is not 

similarly constrained.”). 
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In Beecher, the Second Circuit relied on its prior holding in Zients to approve the 

district court’s post-judgment reallocation of remaining class settlement proceeds 

among three groups of claiming class members.  In so ruling, the Second Circuit 

noted that it was incumbent upon the district court to exercise its broad supervisory 

power under Fed. R. Civ. P. 23 over the administration of a class action settlement in 

order to allocate the proceeds more equitably among the claiming class members.  

Beecher, 575 F.2d at 1016.  

 In Masters v. Wilhemina Model Agency, Inc., 473 F.3d 423 (2d Cir. 2007), the 

Second Circuit again addressed a district court’s power to engage in an equitable 

distribution of remaining class settlement proceeds among successful claimants.  The 

settling parties agreed that any excess settlement funds would be subject to 

distribution at the court’s discretion. Id. at 428. When funds remained at the end of 

the claims process, the claimants sought to treble their awards and also obtain 

prejudgment interest. Id. at 433.  The court, relying on the terms of the settlement 

agreement which did not mention treble damages or pre-judgment interest, and which 

specifically provided for the court’s discretion over disposition of the excess funds, 

denied the plaintiffs’ request and ordered cy pres distributions instead.  Id. at 432-433.  

On appeal, the Second Circuit reversed and remanded the case for further 

proceedings based on the district court’s failure to recognize the extent of its 

discretion under Rule 23 to allocate additional settlement funds to the claimants.  The 

Second Circuit noted that the district court believed it could not distribute more 
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money to the claimants because the “terms of the settlement agreement barred it from 

even considering such an alternative.”  Id. at 435.   It also observed that the district 

court “was not aware of the extent of its discretion, failing to recognize that it was 

empowered to allocate funds to the members of the class…”. Id. Consequently, the 

Second Circuit reversed and remanded the case for further proceedings based on the 

district court’s failure to recognize the extent of its discretion under Rule 23 to 

allocate additional funds to the claimants.   

In approving the Addendum, the district court in Keepseagle, like the district 

court in Masters, failed to recognize its equitable authority under Rule 23 to distribute 

the remaining settlement proceeds to the Prevailing Claimants.  This was a legal error 

to be reviewed de novo by this Court.   

III. The District Court Erred as a Matter of Law in Approving the 
Addendum Under Fed. R. Civ. P. 23(e)(2) Without First Determining 
Whether the Prevailing Claimants Were Readily Identifiable and 
Whether Further Distributions to Them Were Economically Viable. 

Even if cy pres distributions could be paid from a Judgment Fund Act 

appropriation, the district court erred as a matter of law in approving the Addendum’s 

$303 million cy pres distribution when it failed to apply the normative principles of 

class action law restricting such payments.  This Circuit has never explicitly endorsed 

the practice of using the cy pres doctrine to give away class action settlement money.10  

                                                 
10  As Judge Kollar-Kotelly noted: “Although it has not explicitly endorsed the 

practice, the D.C. Circuit has recognized that ‘[i]n class actions, some courts have 
applied the equitable doctrine of cy pres to undistributed damage or settlement funds.’  
The cy pres doctrine allows unclaimed settlement funds to be distributed to the ‘next 
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However, in Dem. Cent. Comm. v. Wash. Met. Area Transit Comm., 84 F.3d 451 (D.C. Cir. 

1996) this Court addressed the appropriate distribution of restitution funds stemming 

from bus rider overcharges that had occurred twenty five years earlier.  It first 

considered a proof-of-claim procedure for distributing the funds to the bus riders but 

rejected the idea for two reasons: (1) identifying the riders would be difficult, if not 

impossible; and (2) it would not be economically viable to disburse such small sums 

associated with numerous minor transactions occurring decades earlier. Id. at 454-455. 

It next considered cy pres distributions of undistributed class action settlement funds, 

describing the doctrine as permitting “such funds to be distributed to the ‘next best’ 

class when the plaintiffs cannot be compensated individually.”  Id. at 455 

(emphasis added).  This Court also recognized that the use of the cy pres doctrine in 

class action proceedings was controversial.  Id.  

Using the term “cy pres” interchangeably with “fluid recovery,” this Court 

proceeded to consider multiple options for disbursing the restitution funds.11  It 

                                                                                                                                                             
best’ use, that is, for the indirect benefit of the class and the non-claiming class 
members, when plaintiffs cannot be compensated individually.”  Diamond Chem. 
Co., 517 F. Supp. 2d at 219(citations omitted)(emphasis added). 
 

11 When Dem. Cent. Comm. was decided, the terms “cy pres” and “fluid recovery” 
were sometimes used interchangeably, but as the case law regarding cy pres has 
developed, the terms have taken on slightly different meanings.  More recent cases use 
the term “cy pres” with reference to giving unclaimed settlement funds to charitable 
interests relating to the purpose of the underlying lawsuit or the interests of the 
litigants.  The term “fluid class recovery” on the other hand is used with reference to 
cases where the court seeks to fashion relief for those who will be impacted by the 
defendant in the future, in an effort to roughly approximate the category of those who 
were injured in the past.  See Martin H. Redish et al., Cy Pres Relief and the Pathologies of 
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rejected a consumer trust fund option which would have provided the funds to either: 

(1) a foundation with court appointed trustees who would then create an organization 

to finance projects beneficial to injured consumers and those similarly situated; or (2) 

an existing organization to support new and ongoing projects.  Id. at 455-456.  This 

approach was found to be more expensive and not as effective or efficient as other 

methods of distributing the money. Id. at 457.  Ultimately, the Court decided to 

distribute the funds to the current transit authority for the restricted use of purchasing 

new buses. Id. at 458 

In Dem. Cent. Comm., this Court first determined whether the injured parties 

were readily identifiable and the contemplated distributions were economically viable 

before considering an alternative distribution of the funds, such as a cy pres 

distribution. Id. at 454-455. This, in fact, is normative class action practice.  Yet — 

and likely because it believed that it was stuck with the Government’s unreasonable 

take-it or leave-it offer — the district court in Keepseagle did not apply this legal 

framework to its analysis of the Addendum. 

As Chief Justice Roberts and many others have noted, the very concept of 

using cy pres in the class action context is problematic: 

Granting review of this case might not have afforded the Court an 
opportunity to address more fundamental concerns surrounding the use 
of such remedies in class action litigation, including when, if ever, such 
relief should be considered; how to assess its fairness as a general matter; 
whether new entities may be established as part of such relief; if not, 

                                                                                                                                                             
the Modern Class Action: A Normative and Empirical Analysis, 62 FLA. L. REV. 617, 620 
(2010).   
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how existing entities should be selected; what the respective roles of the 
judge and parties are in shaping a cy pres remedy; how closely the goals of 
any enlisted organization must correspond to the interests of the class; 
and so on. This Court has not previously addressed any of these issues. . 
. . In a suitable case, this Court may need to clarify the limits on the use 
of such remedies. 

 
Marek, 134 S. Ct. at 9 (Statement respecting denial of certiorari); See also, In re 

BankAmerica Corp. Sec. Litig., 775 F.3d 1060, 1063 (8th Cir. 2015) (the Eighth Circuit 

articulating that it and many sister circuits criticize and restrict the practice of 

disposing of unclaimed class action settlement funds via cy pres after distributions to 

the class, citing as support the following cases from the First, Second, Third, Fifth, 

Seventh, and Ninth Circuit:  Ira Holtzman, C.P.A. v. Turza, 728 F.3d 682, 689-90 (7th 

Cir. 2013); In re Baby Prods. Antitrust Litig., 708 F.3d 163, 172-73 (3d Cir. 2013); In re 

Lupron Marketing and Sales Practices Litig., 677 F.3d 31, 32-33 (1st Cir. 2012); Nachshin v. 

AOL, LLC, 663 F.3d 1034, 1038-40 (9th Cir. 2011); Klier v. Elf Atochem N. Am., Inc., 

658 F.3d 468, 473-82 (5th Cir. 2011); In re Katrina Canal Breaches Litig., 628 F.3d 185, 

196 (5th Cir. 2010); Masters, 473 F.3d at 434-36; Wilson v. SW. Airlines, Inc., 880 F.2d 

807, 816 (5th Cir. 1989); see also Martin H. Redish et al., Cy Pres Relief and the Pathologies 

of the Modern Class Action: A Normative  and Empirical Analysis, 62 Fla. L. Rev. 617, 653 

(2010)(law review article on the history of the cy pres doctrine and its misuse in class 

action proceedings).   

In harmony with this Court’s approach in Dem. Cent. Comm., multiple federal 

circuits have determined that cy pres distribution of class settlement proceeds should 

be utilized only when it is no longer logistically feasible or economically viable to 
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make further distributions to class members.  See Klier, 658 F.3d at 475 (unclaimed 

funds should go to class members unless further distributions are not feasible); Ira 

Holtzman, 728 F. 3d at 689 (unclaimed money should be used for the class’ benefit 

where feasible); In re BankAmerica Corp. Sec. Litig., 775 F.3d at 1063-64 (unclaimed 

class settlement funds should be distributed to the class where feasible).  These 

limitations are embodied in § 3.07 of the American Law Institute’s (“ALI”) published 

Principles of the Law of Aggregate Litigation (2010)(“Section 3.07”).  In re Lupron 

Marketing and Sales Practices Litig., 677 F.3d at 32-33; In re BankAmerica Corp. Sec. Litig., 

775 F.3d at 1063-64.  These ALI principles currently are under consideration by the 

Rule 23 Subcommittee of the United States Courts Judicial Conference’s Standing 

Committee on Rules of Practice and Procedure. See U.S. Courts Advisory Committee 

on Civil Rules Agenda Book at pp. 263-271 (Apr. 9-10, 2015), available at , 

http://www.uscourts.gov/rules-policies/archives/agenda-books/advisory-

committee-rules-civil-procedure-april-2015 (last visited Oct. 21, 2016). 

Section 3.07 provides a framework for cy pres using the following strict criteria:    

(a) If individual class members can be identified through reasonable 
effort, and the distributions are sufficiently large to make individual 
distributions economically viable, settlement proceeds should be 
distributed directly to individual class members. 
 
(b) If the settlement involves individual distributions to class 
members and funds remain after distributions (because some class 
members could not be identified or chose not to participate), the 
settlement should presumptively provide for further distributions 
to participating class members unless the amounts involved are too 
small to make individual distributions economically viable or other 
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specific reasons exist that would make such further distributions 
impossible or unfair. 
 
(c) If the court finds that individual distributions are not viable based 
upon the criteria set forth in subsections (a) and (b), the settlement may 
utilize a cy pres approach.  The court, when feasible, should require the 
parties to identify a recipient whose interests reasonably approximate 
those being pursued by the class. If, and only if, no recipient whose 
interest reasonably approximate those being pursued by the class can be 
identified after thorough investigation and analysis, a court may approve 
a recipient that does not reasonably approximate the interests being 
pursued by the class.  

 
(Emphasis added).   

The growing national trend favoring additional distributions to participating 

class members is motivated by a concern that “few settlements award 100% of a class 

member’s losses, and thus it is unlikely in most cases that further distributions to class 

members would result in more than a 100% recovery.”  In re Lupron, 677 F.3d at 32 

(quoting In re Pharm. Indus. Average Wholesale Price Litig., 588 F.3d  24, 35 (1st Cir. 2009) 

quoting commentary to Section 3.07).  Only after further distributions to class 

members are no longer logistically feasible or economically viable should the court 

consider cy pres awards to recipients whose interests reasonably approximate those 

being pursued by the class.   

The district court below decided the Addendum was fair, reasonable, and 

adequate under Rule 23(e)(2) without any reference to this Court’s analysis in Dem. 

Cent. Comm., or normative class action law.  It made no findings with respect to the 

logistic feasibility or economic viability of additional distributions to the Prevailing 

Claimants.  It also made no findings with respect to whether the interests of the cy pres 
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recipients reasonably approximated those interests being pursued by the class.  Such a 

finding would have been impossible since at the time of the district court’s ruling the 

actual cy pres recipients had not yet been identified.  

After the huge Keepseagle remainder was first reported to the district court, two 

competing motions to amend the Settlement Agreement under Fed. R. Civ. P. 60(b) 

were filed — one by class counsel seeking better cy pres distribution parameters; and 

one by Mrs. Keepseagle seeking further distribution of the settlement proceeds to the 

litigants. JA 326, Doc. 709; JA 337, Doc. 779  In deciding these motions, the district 

court acknowledged that further distributions to the Keepseagle class members would 

be relatively straightforward due to the large amount of remaining money and the 

large number of identifiable potential claimants.  Keepseagle, 118 F. Supp. 3d at 116-17; 

JA 1131. .  It also acknowledged that had it been faced with a situation where no final 

judgment had been entered, it likely would have chosen a pro rata distribution of the 

$380 million remainder to the class members who filed claims. Id. at 117; JA 1132. It 

ultimately concluded, however, that it could not modify the terms of the parties’ 

Settlement Agreement to distribute the remaining funds to the successful claimants.  

Despite the district court’s prior discussion of these distribution factors – 

logistic feasibility and economic viability – in the context of the parties’ Rule 60(b) 

motions, the district court failed to apply these same factors in ruling on the fairness, 

reasonableness, and adequacy of the Addendum under Rule 23(e)(2).  This failure to 

consider the logistic feasibility and economic viability of making further distributions 
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to the Prevailing Claimants when considering whether to approve the Addendum was 

an error of law.   

IV. The District Court Abused its Discretion in Approving the Addendum 
Under Fed. R. Civ. P. 23(e)(2) When it Failed to Analyze Whether the 
Amount of the Additional Payments to the Prevailing Claimants was 
Fair, Reasonable, and Adequate Under the Facts of the Case. 

The district court abused its discretion in failing to analyze the fairness, 

reasonableness, and adequacy of the Addendum’s proposed additional payments to 

the Prevailing Claimants.  It abused its discretion by ruling, in conclusory fashion, that 

the additional payments met the Rule 23(e)(2) standard.  Given the record in this case, 

a reasoned explanation was required for why $18,500 — and not some other amount 

— was fair, reasonable, and adequate.  See, e.g., Gordon v. Holder, 632 F.3d 722, 725 

(D.C. Cir. 2011)(appellate court cannot determine whether district court abused its 

discretion where court does not explain its conclusions regarding relevant legal 

factors); Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 305 (D.C. Cir. 

2006)(same). 

The Addendum’s additional payments still left the Prevailing Claimants grossly 

undercompensated.  Of the 3,601 Prevailing Claimants, 3,587 (99.6%) received Track 

A awards of $50,000.  Many felt railroaded into pursuing Track A claims despite their 

personal heavy financial losses.  This was due to the combination of: the claimants’ 

inability to change from Track B to Track A if their track B claims were unsuccessful 

(JA 0409 at § IX. A. 8.); the higher evidentiary standard required for Track B claims.  

(JA 0412-0413 at § IX. C. 1.; JA 0414-0415 at § D. 1); and the notoriously poor 
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recordkeeping practices of USDA which placed claimants at a severe disadvantage in 

proving their claims. JA 910. According to class counsel, the Track A and B amounts 

were negotiated by DOJ, not based solely on the facts of the claims asserted in 

Keepseagle, but in large part due to DOJ’s desire to keep the Keepseagle claimants’ 

recoveries in parity with those of claimants in other cases against USDA.  JA 924-925.  

Thus, for 99.6% of the Prevailing Claimants, $50,000 represented their total cash 

recovery from the Keepseagle settlement fund despite decades of discrimination by 

USDA resulting in lost family lands, lost reputations, lost dignity, and lost livelihoods.  

The 14 Track B awards of up to $250,000, while higher than the Track A awards, still 

did not constitute adequate recovery for the losses suffered.     

For example, both Prevailing Claimants and counsel for the parties, 

acknowledge that the Keepseagle Prevailing Claimants sustained losses that greatly 

exceeded their settlement payout.  

And one more thing before I sit down. A piece of equipment, one 
tractor to farm today will cost you anywhere from 100 to $300,000. 
$50,000 wouldn't even get you started. But I just wanted everybody to 
know in this courtroom, we all American Indians, we deserve better than 
what we have got. (JA 1018, Comments by Dwayne Hutt). 
 
Because even if Marilyn's motion or Mr. Mandan's motion were granted, 
and there was a prorated distribution, and $100,000 was given to each of 
the 3,605 --which is about what it'd turn out to -- it still wouldn't buy 
back the ranches that people lost, or the acreage that had to be sold, or 
the cows that had to be sold, or the hay that had to be sold to justify -- 
to make ends meet.  (JA 1256, Comments of Marshall Matz, Esq.). 
 
There is no way that 50,000 or even $100,000 will buy back the 380 acres 
of productive farmland that George Keepseagle was forced to sell to 
satisfy a debt that surfaced because of the discriminatory action of the 
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government. There is no way 100,000 could pay for the 250 head of 
cattle that was lost by another farmer or rancher -- that wouldn't let me 
use his name – by discriminatory practices of the USDA. There is no 
way that 100,000 will pay for $160,000 tractor, a $20,000 air drill, and 
other equipment lost by many of us. $100,000 will never pay for the 
destruction of families, their children's inheritance, nor will it pay for the 
heartache and other damages caused by the discriminatory practices of 
the government.  (JA 1312-1313, Comments of Donvan Oshambo, 
Esq.). 

 
So like my father, who lost 160 acres, who passed away in the last two 
years, we inherited that land. That land would be divided to us children. 
57- don't even begin to touch it. As you heard with Ramona Simon say, 
they offered us 1,235 to $2000 an acre. In didn't matter if there was a 
prairie downtown or it's on a creek or up on top of a flat where you can 
get hay. It didn't matter. That was the price. Do the figures. Do the 
math. That's a short fall, a short fall. It's insulting, $57,000. Terrible.  (JA 
1362-1363, Comments by Connie Knight). 

 
In the absence of the settlement, the Keepseagle claimants could have recovered 

their actual damages, both economic and non-economic, under the ECOA.  Actual 

damages include out-of-pocket monetary losses, injury to credit reputation, mental 

anguish, humiliation, and embarrassment.  Anderson v. United Finance Co., 666 F.2d 

1274, 1277 (9th Cir. 1982); Owens v. Magee Finance Service, Inc., 476 F. Supp. 758, 770 

(E.D. La. 1979)(allowing recovery for mental anguish and humiliation as part of actual 

damages).12   Given the damages that could have been recovered, the additional 

payments under the Addendum fell well short of making any of the Prevailing 

Claimants whole.  It was an abuse of discretion for the district court to approve the 
                                                 

12 These types of damages are appropriate because discrimination claims under 
the ECOA are analogous to claims under Title VIII of the Civil Rights Act.  See 
Shuman v. Standard Oil Co. of Cal., 453 F. Supp. 1150, 1153-54 (N. D. Ca. 1978).  The 
court heard from dozens of class members regarding the substantial losses. JA 1013, 
1018, 1031-1034, 1075, 1078, 1256, 1264, 1312-1315, 1353, 1362-1364. 
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Addendum without any analysis regarding the fairness, reasonableness, or adequacy of 

the additional payments offered to the Prevailing Claimants, especially in light of the 

small amounts recovered in relation to the claims settled.  

Finally — and above all else — no addendum that transfers over $300 million 

in federal funds to unnamed charities could be fair, reasonable, or adequate.  Even if 

cy pres is sometimes allowable, and even if the Judgment Fund Act permitted such 

transfers, the size of this cy pres award is too large to have been summarily approved.  

The district court’s decision denied the Prevailing Claimants the full benefit of the 

settlement fund to redress the decades of discrimination they suffered, while enriching 

unknown (and possibly not-yet-existing) charities.  This decision invites fraud and 

self-dealing, and adds final insult to the substantial injuries suffered by the Prevailing 

Claimants.  It must be reversed. 

V. The District Court Committed an Error of Law in Approving the 
Addendum Without Keith Mandan’s Approval. 

 On July 24, 2015, the district court denied class counsel’s initial motion to 

modify the Settlement Agreement’s cy pres provisions.  While class counsel and the 

Government previously had advanced the need for strict adherence to the Settlement 

Agreement’s cy pres provisions in denying further distribution to Prevailing Claimants, 

they now sought a much looser interpretation of the contract’s provisions relating to 

their second attempt to amend the Settlement Agreement in order to facilitate the cy 

pres giveaway.   
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In ruling on class counsel’s first motion to amend, the district court considered 

the terms of the Settlement Agreement and rejected class counsel’s position that the 

proposed modification merely required the agreement of class counsel and the 

Government.  Keepseagle, 118 F. Supp. 3d at 129; JA 1161-1162. The Settlement 

Agreement provided that it could only be modified “with the written agreement of the 

Parties and with the approval of the District Court, upon such notice to the Class, if 

any, as the District Court may require.”  Keepseagle, 118 F. Supp. 3d at 128; JA 1160. 

The term “Parties” was defined as the “Plaintiffs and the Secretary.”  The term 

“Plaintiffs” was defined as the individual plaintiffs named in Keepseagle, the members 

of the Class, and the Class Representatives.  Keepseagle, 118 F. Supp. 3d at 129; JA 

1161. 

Based on these contract provisions, the district court concluded “[t]he plain 

language of the Settlement Agreement, therefore, does not support a reading that 

would allow Class Counsel to enter unilaterally into an ‘unopposed’ agreement to 

modify.” Keepseagle, 118 F. Supp. 3d at 129; JA 1162.  The district court reasoned that 

“[t]he parties in drafting this Agreement chose to require the consent of ‘the Parties’ 

defined to include more than just Class Counsel and the government.”  Keepseagle, 118 

F. Supp. 3d at 130; JA 1163. The court determined that “[t]his choice must be given 

effect, much as Class Counsel and the Government have argued strenuously that the 

Court must give effect to the Agreement's cy pres provision.”  Keepseagle, 118 F. Supp. 

3d at 130; JA 1163. 
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The district court next determined that requiring the written consent of every 

class member would be an absurd result, but given the breadth of the language in the 

Settlement Agreement, at a minimum the Court expected the agreement of all of the 

class representatives. Keepseagle, 118 F. Supp. 3d at 130; JA 1164-1165. 

  On December 14, 2015, class counsel filed its second motion seeking to modify 

the cy pres provisions of the Settlement Agreement and requesting an additional 

$18,500 to be paid to each Prevailing Claimant with a corresponding tax relief 

payment of $2,775 to the IRS.  JA 342-343, Doc. 824. Keith Mandan objected to this 

proposal.  JA 1197-1200. 

At a February 4, 2016, hearing on the second motion to modify, both Marilyn 

Keepseagle and Claryca Mandan expressed their extreme reluctance in “agreeing” to 

the new proposal. JA 1262-1263, 1265-1266, 1296-1297. They both felt they had no 

real choice in the matter since the new proposal placed additional money in the hands 

of the Prevailing Claimants while the existing Settlement Agreement did not.  At that 

same hearing, the Court heard from many other class members and Prevailing 

Claimants who opposed the proposed modification because they felt none of the 

settlement money should go to persons or entities who never were part of the 

Keepseagle class.13 The Court received multiple letters to this same effect.  JA 344-45, 

Docs. 835-839, 842-850.  In the face of this opposition, the court still granted the 

modification. 
                                                 

13 JA 1282-1284, 1314, 1323, 1326, 1330, 1346, 1411. 
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On April 20, 2016, the district court granted class counsel’s second motion to 

amend over the objection of Keith Mandan.  JA 1445-46.  The law-of-the-case 

doctrine posits that “the same issue presented a second time in the same case and in 

the same court should lead to the same result.” LaShawn A. v. Barry, 87 F.3d 1389, 

1393 (D.C. Cir. 1996).  In other words: 

When issues have been resolved at a prior stage in the litigation, based 
upon principles of judicial economy, courts generally should decline to 
revisit resolved issues.  More than a mere rule-of thumb, the ‘law of the 
case doctrine’ refers to a family of rules embodying the general concept 
that a court involved in later phases of a lawsuit should not re-open 
questions decided (i.e., established as the law of the case) by that court or 
a higher one in earlier phases.  
 

New York v. Microsoft Corp., 224 F. Supp. 2d 76, 88 (D.D.C. 2002)(internal citations 

omitted).  

By approving the Addendum, the district court directly contravened its prior 

holding that modifying the Settlement Agreement required the consent of all class 

representatives.  The court’s ruling was a clear error of law in light of the law-of-the-

case doctrine.   

CONCLUSION 

For the foregoing reasons, Keith Mandan asks this Court to:  (1) hold that cy 

pres awards are not appropriate in class action cases where the settlement proceeds are 

taken from the Judgment Fund; and (2) reverse the district court’s order approving 

the Addendum and remand the case with further instructions to distribute the 

remaining settlement proceeds pro rata to the Prevailing Claimants.    
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(C) the Marine Corps Exchanges: 

(D) the Coast Guard Exchanges; or 

(E) the Exchange Councils of the National Aeronautics and Space Administration. 

(2) The Exchange making the contract shall reimburse the Government for the amount paid by 
the Government. 

History 

(Sept. 13. 1982,P.L.  97-258.  S5  1. 2(m)(2). 96 Stat. 9 	1062: Oct. 19. 1996. P.L. 104-316,  Title II. § 
202(m). 	 110 	 Stat. 	 3843.) 

(As 	amended 	Dec. 	18. 	2010,P.L. 	111-314. 	§ 	4(b). 	124 	Skit. 	34-10.) 

Prior law and revision: 
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were transferred to the Court of Claims. Under 25:70v-3. judgments on cases transferred to the Court of 
Claims are judgments under 28:2517 and 2518 and are therefore included under clause (3)(A) of the 

subsection. 
In subsection (b). the text of 28:2516(b)(less 1st sentence words after last comma) is omitted as 

superseded by 31:724a. 
Iii subsection (b)(1)(A), the words "through the day before the date" are substituted for "to the date" as 

being more precise. 

I.71\.TITED STATES CODE SERVICE 
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28 t. C S § 2414 

Current through PL 114-244. approved 10' 14.16 

United States Code Service - Titles 1 through 54 > TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE > 
PART I L PARTICULAR PROCEEDINGS > CHAPTER 161. (KITED STATES AS PARTY GENERALLY 

§ 2414. Payment of judgments and compromise settlements 

Except as provided by chapter 71 of title 41 [41 US(.I.S 	101 et seq.]. payment of final judgments 
rendered by a district court or the Court of International Trade against the United States shall be made on 
settlements by the Secretary of the Treasury. Payment of final judgments rendered by a State or foreign 
court or tribunal against the United States. or against its agencies or officials upon obligations or liabilities 
of the United States. shall be made on settlements by the Secretary of the Treasury after certification by 
the Attorney General that it is in the interest of the United States to pay the same. 

Whenever the Attorney General determines that no appeal shall be taken from a judgment or that no 
further review will be sought from a decision affirming the same. lie shall so certify and the judgment 
shall be deemed final. 

Except as otherwise provided by law, compromise settlements of claims referred to the Attorney General 
for defense of imminent litigation or suits against the United. States. or against its agencies or officials 
upon obligations or liabilities of the United States. made by the Attorney General or any person 
authorized by him. shall be settled and paid in a manner similar to judgments in like causes and 
appropriations or funds available for the payment of such judgments are hereby made available for the 
payment of such compromise settlements. 

History' 

(June 25. 1948. ch 646,62 Stat 	4: Aug. 30. 1961. Pi.. 8"-187. § 1. "5 .....L5: Nov. 1. 1978. PL. 

95-563. * 14(d). 92 Stat. 2390: Oct. 10, 1980. 	96-41'. Title V, § 512, 91 Stat. 7,14: Oct. 19, 1996. 

P.L. 104-316.  Title II. § 202(k). 110 Stat. 3843:  Jan. 4. 2011. P.L. 111-350. § 5(g)(10). 124 Slat. 3848.) 

Prior law and revision: 

Based oil section 228 of ittle 31, U.S,( 1940 ed.. Money and Finance (Feb. 18. 1904. cli 160. C  1. .?.? 

Stat. 41: June 10. 1921. cli 18, § 304. 42 St.:qt. .24). 
Similar provisions of section 228 calftitle 	 1940 ed.. relating to judgments of the court of 

claims are incorporated in section 2517 of this title. 
The second paragraph was added to make clear that the payment of judgments not appealed may be 
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Similar provisions of section 228 gl tide 31, .1940 ed.. relating to judgments of the court of

claims are incorporated in section 2517 of this title.
The second paragraph was added to make clear that the payment of judgments not appealed rnay be
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28 USCS § 2414 

expedited by certificate to that effect. 
Changes were made in phraseology. 
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End of Document 
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15 1".. VCS § 1691  

Current through PL 114-244. approved 10,  14, 16 

United States Code Service - Titles 1 through 54  > TITLE 15. COMMERCE AND TRADE  > CHAPTER 11.  

CONSUMER CREDIT PROTECTION  > EOUAL CREDIT OPPORTUNITY 

§ 1691. Scope of prohibition 

(a) Activities constituting discrimination. It shall he unlawful for any creditor to discriminate against 
any applicant. with respect to any aspect of a credit transaction-- 

(1) on the basis of race. color. religion. national origin. sex or marital status. or age (provided the 

applicant has the capacity to contract): 

(2) because all or pall of the applicant's income derives from any public assistance program: or 

(3) because the applicant has in good faith exercised any right under the Consumer Credit 

Protection Act IS USCS §§1601 et seq.]. 

(b) Activities not constituting discrimination. It shall not constitute discrimination for purposes of 

this title 11.5 USC 	691 et seq.] for a creditor-- 

(1) to make an inquiry of marital status if such inquiry is for the purpose of ascertaining the 
creditor's rights and remedies applicable to the particular extension of credit and not to 
discriminate in a determination of credit-worthiness[creditworthiness]:  

(2) to wake an inquiry of the applicant's age or of whether the applicant's income derives from 
any public assistance program if such inquiry is for the purpose of determining the amount and 
probable continuance of income levels, credit history, or other pertinent element of credit-

worthiness [creditworthiness] as provided in regulations of the Bureau: 

(3) to use any empirically derived credit system which considers age if such system is 
demonstrably and statistically sound in accordance with regulations of the Bureau. except that 
in the operation of such system the age of an elderly applicant may not be assigned a negative 

factor Or value; 

(4) to make an inquiry or to consider the age of an elderly applicant when the age of such 
applicant is to be used by the creditor in the extension of credit in favor of such applicant: or 

(5) to make an inquiry under section 704B [15 r„.51.5 	69. c-. 	in accordance with the 

requirements of that section. 

(c) Additional activities not constituting discrimination. It is not a violation of this section for a 

creditor to refuse to extend credit offered pursuant to-- 

(1) any credit assistance program expressly authorized by law for au economically disadvantaged 

class of persons: 

(2) any credit assistance program administered by a nonprofit organization for its members or an 

economically disadvantaged class of persons: or 
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Current through PL 114-2-14. approved 10 , 14,16

United State Code Service - Titles I through 54 > TITLE 15. COMMERCE A ND TRADE > CHAPTER 41. 

CONSUMER CREDIT PROTECTION > EOITAL CREDIT OPPORTUNITY

§ 1691. Scope of prohibition

(a) Activities constituting discrimination. It shall be unlawfill for any creditor to discriminate against

any applicant. with respect to any aspect of a credit transaction --

(1) on the- basis of race. color. religion. national origin. sex or marital status. or age (provided the

applicant has the capacity to contract):

(2) because all Or part of the applicant's income derives from any public assistance program: or

(3) because the applicant has in good faith exercised any right under the Consumer Credit

Protection Act [15 USCS 1501 et seq.].

(b) Activities not constituting discrimination. It shall not constitute discrimination for purposes of

this titlefl.5 USC 691 et seq.] for a creditor --

(1) to make an inquiry of marital status if such inquiry is for the purpose of ascertaining the

creditor's rights and remedies applicable to the particular extension of credit and not to

discriminate in a determination of credit -worthiness creditworthiness].

(2) to make an inquiry of the applicant's age or of whether the applicant's income derives from

any public assistance program if such inquiry is for the purpose of determining the amount and

probable continuance of income levels, credit history, or other pertinent element of credit-

worthiness [creditworthiness] as provided in regulations of the Bureau:

to use any empirically derived credit system which considers age if such system is

demonstrably and statistically sound in accordance with regulations of the Bureau. except that

in the operation of such system the age of an elclerly applicant may not be assigned a negative

factor or value:

(4) to make an inquiry or to consider the age of an elclerly applicant when the age of such

applicant is to be used by the creditor in the extension of credit in favor of such applicant: or

(3)

(5) to make an inquiry under section 704B [1 69.l c-.  in accordance with the

requirements of that section.

(c) Additional activities not constituting discrimination. It is not a violation of this section foi a

creditor to refiise to extend credit offered pursuant to --

(I) any credit assistance program expressly authorized by law for an economically disadvantaged

class of persons:

(2) any credit assistance program administered by a nonprofit organization for its members or an

economically disadvantaged class of persons: or
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15 USCS § 1691 

(3) any special purpose credit program offered by a profit-making organization to meet special 
social needs which meets standards prescribed in regulations by the Bureau: 

if such refusal is required by or made pursuant to such program. 

(d) Reason for adverse action: procedure applicable: "adverse action" defined. 

(1) Within thirty days (or such longer reasonable time as specified in regulations of the Bureau for 
any class of credit transaction) after receipt of a completed application for credit, a creditor 

shall notify the applicant of its action on the application. 

(2) Each applicant against whom adverse action is taken shall be entitled to a statement of reasons 
for such action from the creditor. A creditor satisfies this obligation by-- 

(A) providing statements of reasons in writing as a matter of course to applicants against 

whom adverse action is taken: or 

(B) giving written notification of adverse action which discloses (i) the applicant's right to a 
statement of reasons within thirty days after receipt by the creditor of a request made 
within sixty clays after such notification. and (ii) the identity of the person or office from 
which such statement may be obtained. Such statement may be given orally if the written 
notification advises the applicant of his right to have the statement of reasons confirmed in 

writing on written request. 

(3) A statement of reasons meets the requirements of this section only if it contains the specific 

reasons for the adverse action taken. 

(4) Where a creditor has been requested by a third party to make a specific extension of credit 
directly or indirectly to an applicant. the notification and statement of reasons required by this 
subsection may be made directly by such creditor, or indirectly through the third party, 

provided in either case that the identity of the creditor is disclosed. 

(5) The requirements of paragraph (2). (3). or (4) may be satisfied by verbal statements or 
notifications in the case of any creditor who did not act on more than one hundred and fifty 
applications during the calendar year preceding the calendar year in which the adverse action 

is taken. as determined under regulations of the Bureau. 

(6) For purposes of this subsection. the term "adverse action" means a denial or revocation of 
credit. a change in the terms of an existing credit arrangement, or a refusal to grant credit in 
substantially the amount or on substantially the terms requested. Such term does not include a 
refusal to extend additional credit under an existing credit arrangement where the applicant is 
delinquent or otherwise in default. or where such additional credit would exceed a previously 

established credit limit, 

(e) Copies furnished to applicants. 

(1) In general. Each creditor shall furnish to an applicant a copy of any and all written appraisals 
and valuations developed in connection with the applicant's application for a loan that is 
secured or would have been secured by a first lien on a dwelling promptly upon completion. 
but in no case later than 3 days prior to the closing of the loan. whether the creditor grants or 
denies the applicant's request for credit or the application is incomplete or withdrawn. 

Page 2 of 3 

15 USCS § 1691 

(3) any special purpose credit program offered by a profit-making organization to meet special 
social needs which meets standards prescribed in regulations by the Bureau: 

if such refusal is required by or made pursuant to such program. 

(d) Reason for adverse action: procedure applicable: "adverse action" defined. 

(1) Within thirty days (or such longer reasonable time as specified in regulations of the Bureau for 
any class of credit transaction) after receipt of a completed application for credit, a creditor 

shall notify the applicant of its action on the application. 

(2) Each applicant against whom adverse action is taken shall be entitled to a statement of reasons 
for such action from the creditor. A creditor satisfies this obligation by-- 

(A) providing statements of reasons in writing as a matter of course to applicants against 

whom adverse action is taken: or 

(B) giving written notification of adverse action which discloses (i) the applicant's right to a 
statement of reasons within thirty days after receipt by the creditor of a request made 
within sixty clays after such notification. and (ii) the identity of the person or office from 
which such statement may be obtained. Such statement may be given orally if the written 
notification advises the applicant of his right to have the statement of reasons confirmed in 

writing on written request. 

(3) A statement of reasons meets the requirements of this section only if it contains the specific 

reasons for the adverse action taken. 

(4) Where a creditor has been requested by a third party to make a specific extension of credit 
directly or indirectly to an applicant. the notification and statement of reasons required by this 
subsection may be made directly by such creditor, or indirectly through the third party, 

provided in either case that the identity of the creditor is disclosed. 

(5) The requirements of paragraph (2). (3). or (4) may be satisfied by verbal statements or 
notifications in the case of any creditor who did not act on more than one hundred and fifty 
applications during the calendar year preceding the calendar year in which the adverse action 

is taken. as determined under regulations of the Bureau. 

(6) For purposes of this subsection. the term "adverse action" means a denial or revocation of 
credit. a change in the terms of an existing credit arrangement, or a refusal to grant credit in 
substantially the amount or on substantially the terms requested. Such term does not include a 
refusal to extend additional credit under an existing credit arrangement where the applicant is 
delinquent or otherwise in default. or where such additional credit would exceed a previously 

established credit limit, 

(e) Copies furnished to applicants. 

(1) In general. Each creditor shall furnish to an applicant a copy of any and all written appraisals 
and valuations developed in connection with the applicant's application for a loan that is 
secured or would have been secured by a first lien on a dwelling promptly upon completion. 
but in no case later than 3 days prior to the closing of the loan. whether the creditor grants or 
denies the applicant's request for credit or the application is incomplete or withdrawn. 

Page 2 of 3 

15 USCS § 1691

(3) any special purpose credit program offered by a profit-making organization to meet special

social needs which meets standards prescribed in regulations by the Bureau:

if such refusal is required by or made pursuant to such program.

(d) Reason for adverse action: procedure applicable: "adverse action" defined.

(1) Within thirty days or such longer reasonable time as specified in regulations of the Bureau for

any class of credit transaction) after receipt of a completed application for credit, a creditor

shall notify the applicant of its action on the application.

(2) Each applicant against whom adverse action is taken shall be entitled to a statement of reasons

for such action front the creditor. A creditor satisfies this obligation by--

(A) providing statements of reasons in writing as a matter of course to applicants against

whom adverse action is taken: or

(B) giving, written notification of adverse action which discloses (i) the applicant's right to a

statement of reasons within thirty clays after receipt by the creditor of a request made

within sixty clays after such notification. and (ii) the identity of the person or office from

which such statement may be obtained. Such statement may be given orally if the written

notification advises the applicant of his right to have the statement of reasons confirmed in

writing( on written request.

(3) A statement of reasons meets the requirements of this section only if it contains the specific

reasons for the adverse action taken.

(-t) \Nlere a creditor has been requested by a third party to make a specific extension of credit

directly or indirectly to an applicant. the notification and statement of reasons required by this

subsection may be made directly by such creditor, or indirectly through the third party,

provid.ed in either case that the identity of the creditor is disclosed.

(5) The requirements of paragraph (2). (3). or (4) may be satisfied by verbal statements or

notifications in the case of any creditor who did not act on more than one hunched and fifty

applications during the calendar year preceding the calendar year in which the adverse action

is taken. as determined under regulations of the Bureau.

(6) For purposes of this subsection. the term "adverse action" means a denial or revocation of

credit. a change in the terms of an existing credit arrangement, or a refusal to grant credit in

substantially the amount or on substantially the terms requested. Such term does not include a

refusal to extend additional credit under an existing credit arrangement where the applicant is

delinquent or otherwise in default. or where such additional credit would exceed a previously

established credit limit

(e) Copies furnished to applicants.

(1) In general. Each creditor shall furnish to an applicant a copy of any and all written appraisals

and valuations developed in connection with the applicant's application for a loan that is

secured or would have been secured by a first lieu on a dwelling promptly upon completion.

but in no case later than 3 clays prior to the closing of the loan. whether the creditor grants or

denies the applicant's request for credit or the application is incomplete or withdrawn.
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(2) Waiver. The applicant may waive the 3 day requirement provided for in paragraph (1). except 

where otherwise required in law. 

(3) Reimbursement. The applicant may be required to pay a reasonable fee to reimburse the 
creditor for the cost of the appraisal. except where otherwise required in law. 

(4) Free copy. Notwithstanding paragraph (3), the creditor shall provide a copy of each written 
appraisal or valuation at no additional cost to the applicant. 

(5) Notification to applicants. At the time of application, the creditor shall notify an applicant in 

writing of the right to receive a copy of each Nvritten appraisal and valuation under this 

subsection. 

(6) Valuation defined. For purposes of this subsection. the terra "valuation" shall include any 
estimate of the value of a dwelling developed in connection with a creditor's decision to 
provide credit. including. those values developed pursuant to a policy of a government 
sponsored enterprise or by an automated valuation model. a broker price opinion, or other 

methodology or mechanism. 

History 

(May _9. 1968.P.L. 90-321. Title VII. § 701. as added Oct. 28, 1974.. 	93-05. Title V. § 503. SS 

Stat. 1521: March 23. 1976. P.L. 9-1-239. § 2. 90 Stat. 251: Dec. 19. 1991. P.L. 102-2-12.  Title II. Subtitle 

B, § 223(d). 105 Stmt. 2306:  July 21. 2010. P.L. 111-203.  Title X, Subtitle G. § 1071(b). Subtitle H. § 

1085(1). Title XIV, Subtitle F. § 1474, 124 Stat. 205.9  2083, 2199.) 
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Current through PL 114-244. approved 10/14/16 

United States Code Service - Titles 1 throu.qh 53 > TITLE 15. COMMERCE AND  TR-IDE > CHAPTER 41. 
CONS plER CREDIT PROTECTION > E0t 7AL CREDIT OPPORTINITY 

§ 1691e. Civil liability  

(a) Individual or class action for actual damages. Any creditor who fails to comply with any 
requirement imposed under this tithur15 t1ISC S 	1691 et seq.] shall be liable to the aggrieved 
applicant for any actual damages sustained by such applicant acting either in an individual 
capacity or as a member of a class. 

(b) Recovery of punitive damages in individual and class action for actual damages: exemptions: 
maximum amount of punitive damages in individual actions: limitation on total recovery in class 
actions: factors determining amount of award. Any creditor. other than a government or 

governmental subdivision or agency. who fails to comply with any requirement imposed under 

this title [1.5 USCS  $C) 1691  et seq.] shall be liable to the aggrieved applicant for punitive damages 

in an amount not greater than S 10,000, in addition to any actual damages provided in subsection 
(a). except that in the case of a class action the total recovery under this subsection shall not 
exceed the lesser of S 500,000 or 1 per centum of the net worth of the creditor. In determining the 
amount of such damages in any action. the court shall consider. among other relevant factors. the 
amount of any actual damages awarded, the frequency and persistence of failures of compliance 
by the creditor. the resources of the creditor. the number of persons adversely affected, and the 
extent to which the creditor's failure of compliance was intentional. 

Action for equitable and declaratory relief Upon application by an aggrieved applicant. the 
appropriate United States district court or any other court of competent jurisdiction may grant 
such equitable and declaratory relief as is necessary to enforce the requirements imposed under 
this titlefl5 	„ 	1601 et seq.]. 

(d) Recovery of costs and attorney fees. In the case of any successful action under subsection (a). (b). 
or (c). the costs of the action, together with a reasonable attorney's fee as determined by the court, 
shall be added to any damages awarded by the court tinder such subsection. 

(e) Good faith compliance with rule, regulation. or interpretation of Bureau or interpretation or 
approval by an official or employee of Bureau of Consumer Financial Protection duly authorized 
by Bureau. No provision of tins tilie L1 5 USCS 	1691 et seq.] imposing liability shall apply to 
any act done or omitted in good faith in conformity with any official rule. regulation. or 
interpretation thereof by the Bureau or in conformity with any interpretation or approval by an 
official or employee of the Bureau of Consumer Financial Protection duly authorized by the 
Bureau to issue such interpretations or approvals under such procedures as the Bureau may 
prescribe therefor, notwithstanding that after such act or omission has occurred. such rule. 
regulation, interpretation, or approval is amended, rescinded, or determined by judicial or other 
authority to be invalid for any reason. 
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(a) Individual or class a.ction for actual damages. Any creditor who fails to comply with any

requirement imposed under this tithur .../5 Z.L5CS 1691 et seq.] shall be liable to the aggrieved

applicant for any actual damages sustained by such applicant acting either in an individual

capacity or as a member of a class.

(b) Recoveiy of punitive damages in individual and class action for actual damages: exemptions:

maximum amount of punitive damages in individual actions: limitation on total recovery in class

actions: factors determining amount of award. Any creditor. other than a government or

governmental subdivision or agency. who fails to comply .with any requirement imposed under

this title [15 USCS  “. 1691  et seq.] shall be liable to the aggrieved applicant for punitive damages

in an amount not greater than S 10,000, in addition to any actual damages provided in subsection

(a). except that in the case of a class action the total recovery under this subsection shall not

exceed the lesser of S 500,000 or 1 per centum of the net worth of the creditor. In determining the

amount of such damages in any action. the court shall consider. among other relevant factors. the

amount of any actual damages awarded, the frequency and persistence of failures of compliance

by the creditor. the resources of the creditor. the number of persons adversely affected. and the

extent to which the creditor's failure of compliance was intentional.

Action for equitable and declaratory relief. Upon application by an aggrieved applicant. the

appropriate United States district court or any other court of competent jurisdiction may grant

such equitable and declaratory relief as is necessary to enforce the requirements imposed under

this title [15 1691 et seq.].

(d) Recovery of costs and attorney fees. In the case of any successful action under subsection (a). (b).

or (c). the costs of the action, together with a reasonable attorney's fee as determined by the court.

shall be added to any damages awarded by the court under such subsection.

Good faith compliance with rule ; regulation. or interpretation of Bureau or interpretation or

approval by an official or employee of Bureau of Consumer Financial Protection duly, authorized

by Bureau. No provision of this title 05 USCS §:i; 1691 et seq.] imposing liability shall apply to

any act done or omitted in good faith in conformity with airy official rule. regulation. or

interpretation thereof by the Bureau or in conformity with any interpretation or approval by an

official or employee of the Bureau of Consumer Financial Protection duly authorized by the

Bureau to issue such interpretations or approvals under such procedures as the Bureau may

prescribe therefor, notwithstanding that after such act or omission has occurred. such rule.

regulation, interpretation. or approval is amended, rescinded, or determined by judicial or other

authority to be invalid for any reason.

(e)
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(f) Jurisdiction of courts: time for maintenance of action: exceptions„Any action under this section 
may be brought in the appropriate United States district court without regard to the amount in 
controversy. or in any other court of competent jurisdiction. No such action shall be brought later 

than 5 years after the date of the occurrence of the violation. except that-- 

(1) whenever any agency having responsibility for administrative enforcement under section 704 

[15 USCS C169.1c] commences an enforcement proceeding within 5 years after the date of the 

occurrence of the violation. 

(2) whenever the Attorney General commences a civil action under this section within 5 years 

after the date of the occurrence of the violation. 

then any applicant who has been a victim of the discrimination which is the subject of such 
proceeding or civil action may bring an action under this section not later than one year after the 

commencement of that proceeding or action. 

(g) Request by responsible enforcement agency to Attorney General for civil action. The agencies 
having responsibility for administrative enforcement under section 704 [15 LTSCS  1691c], if 

unable to obtain compliance with section 701 [15 TSCS .Y.1691], are authorized to refer the matter 

to the Attorney General with a recommendation that an appropriate civil action be instituted. 
Each agency referred to in paragraphs (1), (2), and (9) of section 704(a) [15 1T.:SC:5Z 16.91cia] 

shall refer the matter to the Attorney General whenever the agency has reason to believe that 1 or 
more creditors has engaged in a pattern or practice of discouraging or denying applications for 

credit in violation of section 701(a) [15 USCS_§ 1691iad. Each such agency may refer the matter 

to the Attorney General whenever the agency has reason to believe that 1 or more creditors has 

violated section 701(a) [15 C'SCS 1o91'w ]  

(h) Authority for Attorney General to bring civil action: jurisdiction. When a matter is referred to the 
Attorney General pursuant to subsection (g). or whenever he has reason to believe that one or 
more creditors are engaged in a pattern or practice in violation of this title f.15 (,:SCAB.  §.§ 1691 et 

seq.]. the Attorney General may bring a civil action in any appropriate United States district court 
for such relief as may be appropriate. including actual and punitive damages and injunctive relief. 

0 Recovery under both .15 USC25 	1691 et seq. and fair housing enforcement. provisions prohibited 

for violation based on same transaction. No person aggrieved by a violation of this silk 1_5 t 

691 et seq.] and by a violation of section 805 of the Civil Rights Act of 1968 [-12 USCS 

360.5] shall recover under this title [1.5 USCS 	1691 et seq.] and section 812 of the Civil Rights 

Act of 1968. if such violation is based on the same transaction. 

(j) Discovery of creditor's granting standards. Nothing in this title .115 ( SC S y 1691 et seq.] shall 

be construed to prohibit the discovery of a creditor's credit granting standards under appropriate 
discovery procedures in the court or agency in which an action or proceeding is brought. 

(k) Notice to HUD of violations. Whenever an agency referred to in paragraph (1). (2). or (3) of 

section 704() [15 USCS ,$s 1691c«of b. (2), or (3)]-- 

(1) has reason to believe. as a result of receiving a consmner complaint, conducting a consumer 
compliance examination, or otherwise. that a violation of this title 	."SC'S c 119.1 et seq. 

has occurred: 
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controversy. or in any other court of competent jurisdiction. No such action shall be brought later

than 5 years after the date of the occurrence of the violation. except that --

(1) whenever any agency having responsibility for administrative enforcement under section 704

[15 US('S c. 169.1c] commences: an enforcement proceeding Within 5 years after the date of the

occurrence of the violation.

(2) whenever the Attorney (general commences a civil action under this section within 5 years

after the date of the occurrence of the violation.

then any applicant who has been a victim of the discrimination which is the subject of such

proceeding or civil action may bring an action under this section not later than one year after the

commencement of that proceeding or action.

Request by responsible enforcement agency to .Attorney General for civil action. The agencies

having responsibility for administrative enforcement under section 704 [15 USCS 1691c], if

unable to obtain compliance with section 701 [15 IS'C'S F.. 1691], are authorized to refer the matter

to the Attorney General with a recommendation that an appropriate civil action be instituted.

Each agency referred to in paragraphs (1), (2), and (9) of section 704(a) [15 1_,SCSIT 1691dad

shall refer the matter to the Attorney> General whenever the agency has reason to believe that 1 or

more creditors has engaged in a pattern or practice of discouraging or denying applications for

credit in violation of section 701(a) [15 USCS_§ 1691'04 Each such agency may refer the matter

to the Attorney General whenever the agency has reason to believe that 1 or more creditors has

violated section 701(a) [1 C'SCS 1691(a)

(h) Authority for Attorney General to bring civil action: jurisdiction. When a matter is referred to the

Attorney General pursuant to subsection (g). or whenever he has reason to believe that one or

more creditors are engaged in a pattern or practice in violation of this title p5 S §.§ 1691 et

seq.]. the Attorney General may bring a civil action in any appropriate United States district court

for such relief as may be appropriate. including actual and punitive damages and injunctive relief

Recovery under both .15 USCS 1691 et seq. and fair housing enforcement provisions prohibited

for violation based on same transaction. No person aggrieved by a violation of this tille115 S( S
1691 et seq.] and by a violation of section 805 of the Civil Rights Act of 1968 [4.2 USCS

3605] shall recover under this title 115 USCS 1691 et seq.] and section 812 of the Civil Rights

Act of 1968. if such violation is based on the same transaction.

(j) Discovery of creditor's granting standards. Nothing in this title X1.:5.1.75 691 et seq.] shall

be construed to prohibit the discovery of a creditor's credit granting standards under appropriate

discovery procedures in the court or agency in which an action or proceeding is brought.

(k) Notice to HUD of violations. Whenever an agency referred to in paragraph (1). (2). or (3) o

section 704(a) [15 USCS 1691e(q2c1). (2), or (3)]--

(1) has reason to believe. as a result of receiving a consumer complaint. conducting a consumer

compliance examination. or otherwise. that a violation of this title 1.15 i SC'S c 1691 et seq.]

has occurred:

(g)

(i)
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(2) has reason to believe that the alleged violation would be a violation of the Fair Housing Act 

[-12 USCS §§ 3601  et seq.] and 

(3) does not refer the matter to the Attorney General pursuant to subsection (g). 

the agency shall notifY the Secretary of Housing and Urban Development of the violation. and 
shall notif,7 the applicant that the Secretary of Housing and Urban Development has been notified 
of the alleged violation and that remedies for the violation may be available under the Fair 

Housing Act [42 USCS 3601  et seq.]. 

History 

(May 29. 1968,P.L.  90-321, Title VII, § 706, as added Oct. 28, 1974, P.L._93-495. Title V. § 503, 88 

Sum. 1524: March 23. 1976, Pi_ 94-239. § 6. 90 .Stat. 253: Dec. 19. 1991, P.L. 102-242.  Title II. Subtitle 

B. § 223(a)--(c). 105 Stat. 2306:  July 21, 2010, P.L. 111-203.  Title X. Subtitle H. § 1085(1). (5)-(7). 12-I  

Star. 2083.  2085.) 
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USCS Fed Rules Civ Proc R 23, Part .1 of 9 

Current through changes received October 4. 2016. 

USCS Court Rules > Federal Rules of Civil Procedure > Title IV. Parties 

Rule 23. Class Actions 

(a) Prerequisites. One or more members of a class may sue or be sued as representative parties on 

behalf of all members only if: 

(1) the class is so numerous that joinder of all members is impracticable: 

(2) there are questions of law or fact common to the class: 

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the 

class: and 

(4) the representative parties will fairly and adequately protect the interests of the class. 

(b) Types of Class Actions. 	A class action may be maintained if Rule 23(a) is satisfied and if: 

(1) prosecuting separate actions by or against individual class members would create a risk of: 

(A) inconsistent or varying adjudications with respect to individual class members that would 
establish incompatible standards of conduct for the party opposing the class: or 

(B) adjudications with respect to individual class members that, as a practical matter. would be 
diapositive of the interests of the other members not parties to the individual adjudications 
or would substantially impair or impede their ability to protect their interests: 

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the 
class, so that final injunctive relief or corresponding declaratory relief is appropriate 

respecting the class as a whole: or 

(3) the court finds that the questions of law or fact common to class members predominate over 
any questions affecting only individual members, and that a class action is superior to other 
available methods for fairly and efficiently adjudicating the controversy. The matters pertinent 

to these findings include: 

(A) the class members: interests in individually controlling the prosecution or defense of 

separate actions; 

(B) the extent and nature of any litigation concerning the controversy already begun by or 

against class members: 

(C') the desirability or undesirability of concentrating the litigation of the claims in the 
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(1) Certification Order. 

(A) Time to Issue. At an early practicable time after a person sues or is sued as a class 
representative. the court must determine by order whether to certify the action as a class 

action. 

(B) Defining the Class: Appointing Class Counsel. An order that certifies a class action must 
define the class and the class claims. issues. or defenses, and must appoint class counsel 

under Rule 23(g). 

(C) Altering or Amending the Order. An order that grants or denies class certification may be 
altered or amended before final judgment. 

(2) Notice. 

(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(I) or (b)(2). the court 
may direct appropriate notice to the class. 

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3). the court must direct to 
class members the best notice that is practicable under the circumstances. including 
individual notice to all members who can be identified through reasonable effort. The 
notice must clearly and concisely state in plain. easily understood language: 

(i) the nature of the action: 

(ii) the definition of the class certified: 

(iii) the class claims. issues. or defenses: 

(iv) that a class member may enter an appearance through an attorney if the member so 
desires: 

(v) that the court will exclude from the class any member who requests exclusion: 

(vi) the time and manner for requesting exclusion: and 

(vii) the binding effect of a class judgment on members under Rule 23(c)(3). 

(3) Judgment. Whether or not favorable to the class. the judgment in a class action must: 

(A) for any class certified under Rule 23(b)(1) or (b)(2). include and describe those whom the 
court finds to be class members: and 

(B) for any class certified under Rule 23(b)(3). include and specify or describe those to whom 
the Rule 23(c)(2) notice was directed. who have not requested exclusion. and whom the 
court finds to be class members. 

(4) Particular Issues. When appropriate, an action may be maintained as a class action with 
respect to particular issues. 

(5) Subclasses, When appropriate. a class may be divided into subclasses that are each treated as a 
class under this rule. 

(d) Conducting the Action. 

(1) hi General. In conducting an action under this rule, the court may issue orders that: 
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(A) determine the course of proceedings or prescribe measures to prevent undue repetition or 
complication in presenting evidence or argument: 

(B) require—to protect class members and fairly conduct the action—giving appropriate notice 
to some or all class members of: 

(i) any step in the action, 

(ii) the proposed extent of the judgment: or 

(iii) the members' opportunity to signify whether they consider the representation fair and 
adequate, to intervene and present claims or defenses. or to otherwise come into the 
action: 

(C) impose conditions on the representative parties or on intervenors: 

(D) require that the pleadings be amended to eliminate allegations about representation of 
absent persons and that the action proceed accordingly: or 

(E) deal with similar procedural matters. 

(2) Combining mid Amending Orders. An order under Rule 23(d)(1) may be altered or amended 
from time to time and may be combined with an order under Rule 16. 

(e) Settlement, Voluntary Dismissal, or Compromise.The claims, issues. or defenses of a certified 
class may be settled. voluntarily dismissed. or compromised only with the court's approval. The 
following procedures apply to a proposed settlement. voluntary dismissal, or compromise: 

(1) The court lutist direct notice in a reasonable manner to all class members who would be bound 
by the proposal. 

(2) If the proposal would bind class members. the court may approve it only after a hearing and on 

finding that it is fair. reasonable. and adequate. 

(3) The parties seeking approval must file a statement identifying any agreement made in 

connection with the proposal. 

(4) If the class action was previously certified under Rule 23(b)(3), the court may rein:se to 
approve a settlement unless it affords a new opportunity to request exclusion to individual 
class members who had an earlier opportunity to request exclusion but did not do so. 

(5) Any class member may object to the proposal if it requires court approval under this 
subdivision (e): the objection may be withdrawn only with the court's approval. 

(f) Appeals. 	A court of appeals may permit an appeal from an order granting or denying class- 
action certification under this rule if a petition for permission to appeal is filed with the circuit 
clerk within 14 days after the order is entered. An appeal does not stay proceedings in the district 
court unless the district judge or the court of appeals so orders. 

(g) Class Counsel. 

(1) Appointing Class Counsel. Unless a statute provides otherwise. a court that certifies a class 

must appoint class counsel. In appointing class counsel, the court: 

(A) must consider: 

(i) the work counsel has done in identifying or investigating potential claims in the action: 
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(C) impose conditions on the representative parties or on intervenors:

(D) require that the pleadings be amended to eliminate allegations about representation of
absent persons and that the action proceed accordingly: or

(E) deal with similar procedural matters.

(2) Combining and .:4inending Orders. An order under Rule 23(d)( l) may be altered or amended
from time to time and may be combined with an order under Rule 16.

(e) Settlement, 'Voluntary Dismissal, or Compromise.The claims. issues, or defenses of a certified
class array be settled. voluntarily dismissed. or compromised only with the court's approval. The
following procedures apply to a proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who would be bound
by the proposal.

(2) If the proposal would bind class members. the court may approve it only aver a hearing and on
finding that it is fair. reasonable, and adequate.

The parties seekir4-, ,  approval must file a statement identifying any agreement made in
connection with the proposal.

(4) If the class action was previously certified under Rule 23(b)(3). the court may refuse to

approve a settlement unless it affords a new opportunity to request exclusion to individual

class members who had an earlier opportunity to request exclusion but did not do so.

Any class member may object to the proposal if it requires court approval under this
subdivision (e): the objection may be withdrawn only with the court's approval.

(f) Appeals. A court of appeals may permit an appeal tiom an order granting or denying class-

action certification under this -rule if a petition for permission to appeal is filed with the circuit

clerk within 14 clays after the order is entered. An appeal does not stay proceedings in the district
court unless the district judge or the court of appeals so orders.

(g) Class Counsel.

(1) .4ppointing Class Counsel. Unless a statute provides otherwise. a court that certifies a class

must appoint class counsel. In appointing class counsel. the court:

(A) must consider:

(i) the work counsel has clone in identifying or investigating potential claims ui the action:

(A) determine the course of proceedings or prescribe measures to prevent undue repetition or
complication in presenting evidence or argument:

(B) require—to protect class members and fairly conduct the action—giving appropriate notice
to some or all class members of:

(i) any step in the action:

(ii) the proposed extent of the judgment: or

(iii) the members' opportunity to signify whether they consider the representation fair and
adequate, to intervene and present claims or defenses. or to otherwise come into the
action:

( 3)

(5)
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(ii) counsel's experience in handling class actions, other complex litigation, and the types 
of claims asserted in the action: 

(iii) counsels knowledge of the applicable law: and 

(iv) the resources that counsel will commit to representing the class: 

(B) may consider any other matter pertinent to counsel's ability to fairly and adequately 
represent the interests of the class: 

(C) may order potential class counsel to provide information on any subject pertinent to the 
appointment and to propose terms for attorney's fees and nontaxable costs: 

(D) may include in the appointing order provisions about the award of attorney's fees or 
nontaxable costs under Rule 23(h): and 

(E) may make further orders in connection with the appointment. 

(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class 
counsel. the court may appoint that applicant only if the applicant is adequate under Rule 
230)(1) and (4). If more than one adequate applicant seeks appointment. the court must 
appoint the applicant best able to represent the interests of the class. 

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class 
before determining whether to certify the action as a class action. 

(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the 
class. 

(h) Attorney's Fees and Nontaxable Costs.th a certified. class action, the court may award 
reasonable attorney's fees and nontaxable costs that are authorized by law or by the parties' 
agreement. The following procedures apply: 

(1) A claim for an award must be made by motion under Rule 54(4)(2). subject to the provisions 
of this subdivision (h). at a tune the court sets. Notice of the motion must be served on all 
parties and. for motions by class counsel. directed to class members ill a reasonable manner. 

(2) A class member. or a party from whom payment is sought. may object to the motion. 

(3) The court may hold a hearing and must find the facts and state its legal conclusions under Rule 
52(a). 

(4) The court may refer issues related to the amount of the award to a special master or a 
magistrate judge. as provided in Rule 54(4)(2 )(D). 

History 

(Amended Feb. 28. 1966, eff. July I. 1966; March 2. 1987. eff. Aug. 1. 1987; April 24, 1998. eff. Dec. 1. 
1998; March 27. 2003, efT. Dec. 1, 2003; April 30, 2007, eff. Dec. 1. 2007; March 26. 2009. eff. Dec. 1, 

2009.) 
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