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v

INTRODUCTION

Lesperance’s suit is properly dismissed because the Tribal Court of Appeals

correctly concluded that Lesperance’s claim is barred by the plain language of the Tribal

Code, which provided a limited waiver to its sovereign immunity explicitly conditioned on

compliance with specific notice conditions. Lesperance’s effort to defeat this jurisdictional

bar on the basis of equitable tolling, waiver, or estoppel was properly rejected and affords

no basis for a different outcome here. This outcome is based on specific, concrete, detailed

provisions in the Tribal Code governing notice, limiting the waiver of sovereign immunity,

and requiring strict compliance with terms of the waiver created by the Tribe. Moreover,

neither the Tribal Constitution nor the Indian Civil Rights Act provides constitutional rights

of the sort alleged and argued here. To the extent she seeks to ground her suit on the Indian

Civil Rights Act, it affords no basis for this suit since it was never raised in the tribal courts

and, in any event, the relief she seeks is unavailable. Indeed, the Indian Civil Rights Act does

not provide a basis for jurisdiction in this court except in habeas corpus proceedings, which

is not sought or available here. Santa Clara Pueblo v. Martinez, 436 U.S. 49; 98 S. Ct. 1670;

56 L. Ed. 2d 106 (1978). The statute’s text provides only one remedy for Indian Civil Rights

Act violations: the writ of habeas corpus is available to test the legality of a person’s

detention. 25 U.S.C. § 1303 (1994). Lesperance is not and has not been detained and thus

this remedy is unavailable. Lesperance's due process and access-to-the-courts arguments

likewise fail to state a claim. Moreover, the due process claim was inadequately raised in

the tribal courts and the right-of-access claim was not raised at all.
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vi

STATEMENT OF THE QUESTION PRESENTED

Should This Court deny Plaintiff Linda Lesperance’s
motion for judgment on the pleadings and grant the
Tribe's motion for judgment on the pleadings because the
Tribe is Protected with Tribal Sovereign Immunity
against Lesperance’s Suit and she has failed to state a
claim under the United States Constitution of Tribal
Constitution or Indian Civil Rights Act under any theory?
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COUNTER-STATEMENT OF FACTS

A. Linda Lesperance failed to provide pre-suit notice within 180 days of the
incident as required by the Tribal Code

On April 14, 2011, Stanley Lesperance called Patti Simi, an employee of the

Insurance Department of the Sault Ste. Marie Tribe of Chippewa Indians. (Exhibit A,

Affidavit of Patti Simi, ¶¶ 1-2)1. Lesperance indicated that his wife had tripped over a metal

strip at the door to the St. Ignace MidJim gas station. (Id., at ¶ 3). On May 11, 2011, Simi

received a letter from Stanley Lesperance listing the names and addresses of Linda’s

appointments. (Id., at ¶ 5). On June 22, 2011, Simi received another letter from Stanley

Lesperance including information about medical problems and visits and requesting

payment for pain and suffering and future medical bills. (Id., at ¶ 6; Exhibit B, June 22, 2011

Letter from Lesperance to Simi).

Linda and Stanley sent additional correspondence and emails to Simi, and Attorney

A. Barron sent an email to Simi on May 29, 2012 advising that he represented them. (Id. at

¶¶ 7-10). But no claim for damages and accompanying documentation was provided to the

Secretary of the Tribe until May 3, 2013 when Attorney Baron submitted a claim after more

than 180 days had elapsed. (Id., at ¶ 11; Exhibit C, May 2, 2013 Claim for Damages).

B. The Lesperances filed a lawsuit in the tribal court

The Lesperances filed suit in December of 2013 seeking to recover for claimed

injuries purportedly resulting from Linda Lesperance’s fall as she entered the MidJim

Convenience Store in Sault Ste. Marie, which allegedly took place on April 14, 2011. (Exhibit

D, Complaint ¶¶ 1-7). The Lesperances claimed that the injuries occurred because the Tribe

1 Exhibits A-I referenced herein, were filed with Defendant Sault Ste. Marie Tribe of
Chippewa Indians' Brief in Support of its Motion to Dismiss or Motion for Judgment on the
Pleadings.

Case 2:16-cv-00232-RJJ-TPG   ECF No. 21 filed 01/18/17   PageID.678   Page 10 of 37



2

violated its duty to repair and maintain public buildings. (Id., ¶¶ 3-4). The Sault Ste. Marie

Tribe of Chippewa Indians timely answered the complaint, basically denying liability and

raising various affirmative defenses. (Defendant’s Answer to Complaint, 2/6/14)2.

Defendant-Appellee the Sault Ste. Marie Tribe of Chippewa Indians (hereinafter “the

Tribe”) sought judgment on the pleadings or summary judgment. (Defendant’s Motion for

Judgment on the Pleadings or Summary Judgment, 5/27/15). The Tribe argued that it was

entitled to judgment because the Lesperances failed to provide a timely written notice of

the claim as required by the Tribal Code Chapter 85, § 85.106, Public Buildings. The Tribe

also argued that the consortium claims were subject to dismissal because tribal sovereign

immunity is not waived for such claims. (Id. at ¶¶ 3-4).

The Lesperances filed a response brief insisting that they had complied with the

notice provisions since they had written various letters to Patti Simi, an employee of the

insurance department of the Tribe, and arguing that in the absence of prejudice any failure

to comply with the requirements should not bar their claim. (Plaintiffs’ Answer to

Defendant’s Motion for Summary Judgment, pp. 4-16). Finally, they offered a brief

argument as part of the conclusion that the dismissal of their claim denied them due

process and access to the courts.

The Tribe filed a reply pointing out that the Lesperances’ letter to an insurance

representative did not satisfy the specific requirements of the Tribal Code. (Reply Brief in

Support of Motion for Judgment on the Pleadings or Summary Judgment, 7/30/15, pp. 1-3).

The Tribe also explained that the Lesperances’ reading of the Tribal Code required the

court to isolate language creating a tolling exception (tolling the time limit while a properly

2 All other documents cited to in this brief, unless otherwise noted, are part of the
tribal court record.
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provided notice is pending before the Tribe without a decision) and interpret it to override

an express limitational time period. (Id. at pp. 4-5). And the Tribe responded to the

Lesperances’ suggestion that the court engraft a prejudice requirement onto the clear

notice deadlines in the Tribal Code by pointing to language in the Code instructing that it be

strictly construed. (Id. at pp. 6-7).

The Lesperances then filed a sur-reply arguing for the first time that the failure to

give pre-suit notification was not jurisdictional and did not necessarily require dismissal of

the suit. (Plaintiff’s Sur-Reply Brief to Defendant’s Reply Brief In Support of Motion for

Judgment on the Pleadings or Summary Judgment, pp. 5-8). The Lesperances also relied on

various federal decisions to urge equitable tolling, estoppel, or waiver under federal law.

(Id. at pp. 8-13).

The Tribe responded to the sur-reply brief by focusing on the linchpin of the case,

which is that the Tribal Court only has jurisdiction over those claims for which the Tribe

has chosen to waive its sovereign immunity. (Defendant’s Response to Plaintiff’s Sur-Reply

Brief to Defendant’s Reply Brief in Support of Motion for Judgment on the Pleadings or

Summary Judgment). The Tribe pointed to state and federal authority interpreting

comparable statutes to support its interpretation of the Tribal Code. And the Tribe

distinguished the federal authorities on which the Lesperances relied.

The Tribal Court heard oral argument on the motion. (Tr., 10/23/15). Counsel for

the Tribe pointed out that the Tribe is “a sovereign nation, not controlled by the federal tort

claim act or any such thing.” (Id. at p.7). The Tribe also discussed the various requirements

regarding notice that had not been complied with, and emphasized that the notice was filed

more than a year after the 180 day time period set forth in the Code. (Id. at p. 6). The

Lesperances argued that they “substantially complied” and insisted that, in calling an
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insurance adjuster for the Tribe, they gave sufficient notice. (Id. at pp. 7-10). They also

contended that their letter amounted to a “claim” within the meaning of the Code, while

conceding that it did not go to the Tribal Secretary. (Id. p. 10-12). They also attempted to

analogize to the Federal Tort Claims Act, while conceding that its provisions differed. (Id. at

pp. 15-17). They also urged the Court to adopt some form of equitable tolling.

C. The Tribal Court dismissed the matter on the basis of its lack of jurisdiction

The Tribal Court took the matter under advisement and later issued a written

decision. It concluded that “[b]ecause the Plaintiffs failed to comply with the pre-suit

notification requirements prescribed by the Board of Directors within Chapter 85, the

Court cannot redress the Plaintiffs’ alleged harms, and consequently enters summary

judgment in favor of the Defendant, pursuant to Fed. R. Civ. P. 56(c).” (Exhibit F, Order, p.

1). This conclusion was based on the Tribal Court’s recognition that the Sault Ste. Marie

Tribe of Chippewa Indians “retains sovereign immunity from suit, absent an express waiver

by Congress or the Sault Tribe’s Board of Directors.” (Id. at p 3). The Court also

acknowledged that, if it waived its sovereign immunity, the Tribe was entitled to “place

conditions or limitations on that liability.” (Id.). The Court pointed out that the “plain

language of the Code is clear” and provides “what the notice must contain and where it

must be sent and in what manner” and also “mandates strict adherence to the procedures

within the Chapter.” (Id.). As a result, the Court could not “overlook the Plaintiffs’ failure to

comply with the Code.” (Id. at p 4).

D. The Lesperances unsuccessfully pursued an appeal to the Tribal Court of
Appeals

The Lesperances timely appealed to the Tribal Court of Appeals. The parties filed

briefs and appeared for oral argument before the Tribal Court. After the lengthy oral
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argument, the Tribal Court of Appeals issued an opinion affirming the tribal court. The

Court concluded that tribal sovereign immunity is jurisdictional, specifically quoting Tribal

Code § 85.104, which “very clearly delineates when tribal sovereign immunity is waived”

and provides that “such a waiver is to be strictly construed and limited to the restrictions

and limitations spelled out in the Code.” (Exhibit G, Tribal Court of Appeals slip op, p.

4).The Tribal Court emphasized that tribal sovereign immunity is a “necessary corollary to

Indian sovereignty and self-governance.” (Id., quoting Three Affiliated Tribe of the Ft.

Berthold Reservation v. Wold Eng’g, P.C., 476 U.S. 877, 890 (1986)). The Tribal Court

emphasized that the Sault Ste. Marie Tribe of Chippewa Indians clearly possesses tribal

sovereign immunity, and any waiver must be “unequivocal” and “express.” (Exhibit G,

Tribal Court of Appeals slip op, p. 5). The Court further noted that the U.S. Supreme Court

has repeatedly reaffirmed tribal sovereign immunity in the absence of a Congressional

directive. (Id. at p. 6). Finally, the Court reasoned that concern for tort victims was not a

reason not to apply the doctrine because the Sault Ste. Marie Chippewa Tribe waives

sovereign immunity for tort claims but only when specific requirements have been

satisfied, which Lesperance failed to do here. (Id.)

The Tribal Court of Appeals further reasoned that the Tribal Code offered a

hierarchy of law to be applied. First, the Court was to look to the Tribal Code itself. And the

Tribal Code treats the question of waiver as jurisdictional. The Tribal Court observed that

the tribal law of other tribes similarly supports the conclusion that waiver is jurisdictional.

The Tribal Court also concluded that federal law similarly supports this view.

The Tribal Court of Appeals also rejected the Lesperances’ argument for equitable

tolling. The Court explained that the cases they relied on did not apply the doctrine to a

Tribe or tribal waiver of sovereign immunity and were otherwise distinguishable. The
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Court also rejected the Lesperances’ contention that equitable tolling applied because the

Tribal Code directly negated it. In addition, The Tribal Court relied on the U.S. Supreme

Court’s repeated decisions upholding tribal sovereign immunity unless Congress explicitly

acts to waive it. Given the Lesperances’ failure to argue that Congress acted in this way by

applying the Federal Tort Claims Act or the equitable tolling doctrine to the Tribe, equitable

tolling does not apply. Finally, and in the alternative, the five factors laid out by the

Supreme Court have not been satisfied here.

The Tribal Court also rejected the Lesperances’ due process claim noting that it had

not been justified in briefs or at oral argument with persuasive legal analysis and thus it

was, at best, unclear that it was preserved. In any event, the Tribal Court also concluded

that the cases included in Lesperance's brief did not address due process protections

applicable to tribes through the Indian Civil Rights Act. Moreover, the Lesperances failed to

explain how they were deprived of their rights when the Tribal Code provided them with a

clear process for pursuing their claim.

E. Linda Lesperance3 filed suit in federal district court

Linda Lesperance filed suit in this court on October 20, 2016. She claimed that the

Tribal Court of Appeals and lower tribal court failed to properly interpret and apply the

United States Constitution, federal law, and the Tribal Tort Claims Ordinance. (Exhibit D,

Complaint ¶ 6). Lesperance alleged that she was injured when she tripped and fell on a

purportedly defective threshold of the MidJim Convenience Store, which is owned by the

Tribe. (Id. at ¶¶ 8-12). Lesperance also alleged that her fall caused her injuries. (Id. at ¶¶

3 In the tribal courts, Linda Lesperance’s husband also brought a claim for loss of
consortium. That claim was not legally well-founded, was abandoned by the Lesperances
during the proceedings, and has not been included in the complaint filed in this lawsuit,
which is brought solely on behalf of Linda Lesperance.
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13-16). Lesperance claimed that the Tribe waived its sovereign immunity for tort claims

and that she did not know that she was supposed to provide a written claim to the Tribal

Secretary. (Id. at 17-34). Lesperance alleged that she and her husband spoke with a

customer service representative in the Tribe’s insurance department, that the

representative was compassionate and gave her various instructions regarding how to

proceed. (Id.). Lesperance further alleged that the tribal court, and the Tribal Court of

Appeals concluded that she failed to provide notice as required by the Tribal Code. (Id.).

Lesperance claims to have been denied due process when the tribal courts failed to

apply equitable principles to permit her suit against the Tribe despite her failure to comply

with the specific, concrete, detailed instructions for timely filing a claim in accord with

them. She contended that sovereign immunity had been waived by the Tribe. Lesperance

claimed that the “Tribe’s pre-suit notice requirements are thus subject to the rule of federal

common law in compliance with the principles of the U.S. Constitution.” (Id. at ¶ 36-38).

According to Lesperance, she was deprived of due process when the “Tribal Appellate

Court … rejected Irwin v. Department of Veterans Affairs, 498 U.S. 89; 111 S. Ct. 453; 112 L.

Ed. 2d 435 (1990), Glarner v. United States Dep’t of Veteran Affairs, 30 F.3d 697 (6th Cir.

1994), and U.S. v. Kwai Fun Wong, __ U.S. __; 135 S. Ct. 1625; 191 L. Ed. 2d 4258 (2015) for

failing to discuss either ‘tribal sovereign immunity or tribes,’ and finding their holdings

limited to the federal government.” (Id. at ¶ 40). Lesperance likewise claimed that she was

deprived of due process when the Tribe ruled that she failed to satisfy the five Glarner

factors. (Id. at ¶ 43). Lesperance alleged that the Tribal Court of Appeals “finding that the

Tribal Code was available to anyone at the Tribal website within the 120 day notice is

unsupported by the record and contrary to any evidence presented before the lower court

or the Appellate Court.” (Id. at¶ 43). Lesperance further alleged that the Tribal Court’s
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ruling was based on unsupported factual findings relating to whether the Tribe would be

prejudiced by the delay in the case. (Id. at ¶ 47).

Lesperance also alleged that the Tribe’s legislative intent supports her position. She

alleged that the purpose of Chapter 85 is to provide a limited remedy for personal injury

caused by tortious actions of Tribal employees and that its insurance department is

intended to be an appropriate, effective, affordable mechanism for compensating those

injured by tortious conduct of the Tribe. (Id. at ¶¶ 49-50). Lesperance insisted that “[o]nce

the Tribe waived it [sic] sovereign immunity for claims from injuries caused by the

negligence of its employees in its building, its strict adherence to pre-suit notice

requirements must stand the test of due process.” (Id. at ¶ 57). In sum, Lesperance claims

that due process requires this Court to reverse the Tribal Appellate Court and find that the

Tribe is equitably estopped from denying it received service of Plaintiff’s notice and claim.

ARGUMENT

This Court Should Deny Plaintiff Linda Lesperance’s Motion For
Judgment On The Pleadings And Grant The Tribe's Motion For
Judgment On The Pleadings Because The Tribe Is Protected With
Tribal Sovereign Immunity Against Lesperance’s Suit And She Has
Failed To State A Claim Under The United States Constitution Or
Tribal Constitution Or Indian Civil Rights Act Under Any Theory

A. Lesperance's complaint does not state a claim for relief under any theory

Lesperance filed a complaint in this court, which essentially seeks to overturn a

decision of the Tribal Court of Appeals, impermissibly seeking to appeal to the district

court from the judgment correctly entered by the Tribal Court. Lesperance belatedly raised

an “equitable due process” theory and now before this court adds a right-of-access-to-

tribal-courts theory. Neither of these theories are based on rights recognized in the Tribal

Code of the Sault Ste. Marie Tribe of Chippewa Indians or in the Indian Civil Rights Act, 25
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U.S.C. § 1302. Lesperance points to no provision in either the Tribe’s Constitution or Code

that enshrines the rights she claims were violated. Nor does she explain where in the

Indian Civil Rights Act provisions can be found creating either of these rights. Instead, she

attempts to argue by analogy on the basis of various “federal common law” decisions and

principles that she is entitled to pursue her claim against the Tribe and that the tribal

courts have jurisdiction. They properly concluded they do not. And their decision affords

no basis for pursuit of any claim in federal court. Thus, a dismissal is in order.

B. Contrary to Lesperance's argument that the notice requirements are non-
jurisdictional claim processing rules, the Tribe's limited waiver of its
sovereign immunity was explicitly conditioned on compliance with specific,
detailed notice requirements

The United States Supreme Court has long recognized the status of Indian tribes as

separate domestic nations. Tribal governmental powers are not conferred on tribes by the

United States, but are inherent of sovereign powers that have not been extinguished.

Worscester v. State of Georgia, 31 U.S. 515; 8 L. Ed. 483 (1832); United States v. Wheeler, 435

U.S. 313, 322-323; 98 S. Ct. 1079; 55 L. Ed. 2d 303 (1978). Indian tribes enjoy immunity

because they are sovereigns predating the Constitution, United States v. United States

Fidelity & Guaranty Co., 309 U.S. 506, 512–13; 60 S. Ct. 653, 656; 84 L. Ed. 894 (1940);

Turner v. United States, 248 U.S. 354, 357–58; 39 S. Ct. 109, 110; 63 L. Ed. 291 (1919), and

because immunity is thought necessary to promote the federal policies of tribal self-

determination, economic development, and cultural autonomy. See generally, F. COHEN,

HANDBOOK ON FEDERAL INDIAN LAW, 324–28 (1982); Note, In Defense of Tribal Sovereign

Immunity, 95 HARV.L.REV. 1058, 1073 (1982). As an attribute of the sovereignty, Indian

tribes are immune from suit in any court absent an express, unequivocal waiver that

subjects them to suit. Oklahoma Tax Comm’n v. Citizens Band of Potawatomi Indian Tribe of
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Okla., 498 U.S. 505; 111 S. Ct. 905; 112 L. Ed. 2d 1112 (1991) (Indian tribes possess

sovereign immunity because “Indian tribes are domestic dependent nations that exercise

inherent sovereign authority over their members and territories”); Santa Clara Pueblo v.

Martinez, 436 U.S. 49; 98 S. Ct. 1670; 56 L. Ed. 2d 106 (1978) (Indian tribes possess the

common law immunity from suit traditionally enjoyed by sovereign powers) and United

States v. United States Fidelity & Guaranty Co., supra (“These Indian nations are exempt

from suit without congressional authorization”); accord, Pan America Co. v. Sycuan Band of

Mission Indians, 884 F.2d 416, 418 (9th Cir. 1989).

Since the decision in Oklahoma Tax Comm’n v. Citizen Band of Potawatomi Indian

Tribe, 498 U.S. 505, 509-510 (1991) , the courts have upheld the principal of tribal

sovereign immunity and the necessity of an equivocally expressed waiver of sovereign

immunity before a court can exercise jurisdiction over an Indian tribe. See e.g., C & L

Enterprises v. Citizen Band Potawatomi Indian Tribe, 532 U.S. 411 (2001); Maynard v.

Narragansett Indian Tribe, 984 F.2d 14 (1st Cir. 1993); Pembina Treaty Committee v. Lujah,

980 F.2d 543 (8th Cir. 1992); Shermoen v. United States, 982 F.2d 1312 (9th Cir. 1992), cert

den 509 U.S. 903 (1993); Lincoln v. Saginaw Chippewa Indian Tribe of Mich., 967 F.2d 966

(E.D. Mich. 1997), aff’d 156 F.3d 1230; and Cameron v. Bay Mills Indian Community, 843 F.

Supp. 334 (W.D. Mich. 1994). Federal courts have repeatedly applied the express waiver

requirement irrespective of the nature of the lawsuit. See, e.g., Fontenelle v. Omaha Tribe,

430 F.2d 143 (8th Cir.1970) (suit to quiet title). Tribal immunity applies to suits for

damages as well as those for injunctive and declaratory relief. Imperial Granite Co. v. Pala

Band of Mission Indians, 940 F.2d 1269, 1271 (9th Cir. 1991).

Tribal sovereign immunity operates as an absolute bar to a court’s personal

jurisdiction of the tribe, or subject matter jurisdiction of the dispute involving the tribe,
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and, accordingly, the issue of sovereign immunity is jurisdictional. Puyallup Tribe v.

Washington Dep’t of Game, 433 U.S. 165, 169-170; 97 S. Ct. 2616; 53 L. Ed. 2d 667 (1977).

And, because sovereign immunity is jurisdictional in nature, any determination by the

court regarding the application of sovereign immunity and the existence of any waiver of

immunity must be made irrespective of the merits of the underlying action. Pan America,

884 F.2d at 418-419.

The Sault Ste. Marie Tribe of Chippewa Indians is generally protected with sovereign

immunity absent a waiver of it. Michigan v. Sault Ste. Marie Tribe of Chippewa Indians, 737

F.3d 1075, 1078-1079 (6th Cir. 2014). It has waived its immunity to provide “for a limited

remedy for personal injury or property damage caused by tortious actions of Tribal officers

or employees, and to provide for a limited waiver of sovereign immunity to accomplish this

purpose.” Tribal Code Chapter 85. (Exhibit E). The Tribe is entitled to “limit and restrict

such a waiver in any manner it sees fit.” (Id., § 85.102 (2)).

When the Tribe waived its sovereign immunity for tort claims, it did so in a limited

way, expressly providing that the waiver did not extend beyond the limitations and

restrictions in Chapter 85:

The sovereign immunity of the Tribe is hereby waived for tort
claims brought in accordance with this Chapter. This waiver is
subject to all of the restrictions, limitations and procedures set
forth in this Chapter. This Chapter is to be strictly construed,
and all procedures, restrictions and limitations are to be
adhered to strictly. No waiver of any kind is made beyond the
scope or outside the limitations and restrictions of this
Chapter.

Tribal Code Chapter 85, § 85.104(1). In other words, jurisdiction exists only for tort claims

brought in accordance with the restrictions, limitations, and procedures of Chapter 85.
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The Tribal Code Chapter 85, provides certain, limited circumstances under which

the Tribal Court has jurisdiction over the Tribe. Section 85.101 explains that the purpose of

Chapter 85 “is to provide for a limited remedy for personal injury or property damage

caused by tortious actions of Tribal officers or employees, and to provide for a limited

waiver of sovereign immunity to accomplish this purpose.” (Emphasis added.) Consistent

with this purpose, Chapter 85, § 85.104(1) expressly states that:

The sovereign immunity of the Tribe is hereby waived for tort
claims brought in accordance with this Chapter. This waiver is
subject to all of the restrictions, limitations and procedures set
forth in this Chapter. This Chapter is to be strictly construed, and
all procedures, restrictions and limitations are to be adhered to
strictly. No waiver of any kind is made beyond the scope or
outside the limitations and restrictions of this Chapter.
[Emphasis added.]

It is plain that the Tribal Code Chapter 85, clearly and unambiguously permits tort claims

against the Tribe only if the restrictions, limitations and procedures of Chapter 85 are

satisfied.

This claim arises out of injuries sustained by Plaintiff Linda L. Lesperance when she

tripped and fell at the MidJim Convenience Store. Accordingly, Plaintiff’s action is governed

by the Tribal Code Chapter 85, § 85.106, which provides, in pertinent part, that “[t]he Tribe

is liable for personal injury and property damage resulting from a dangerous or defective

condition of a public building owned or occupied by the Tribe….” The Tribal Code Chapter

85, § 85.106(2) speaks directly to the notice requirement that an injured person must

satisfy in order to recover for injuries:

As a condition to any recovery for injuries sustained by reason
of any dangerous or defective public building, the injured
person, within 120 days from the time the injury occurred,
shall serve a notice on the Tribe of the occurrence of the injury
and the defect. The notice shall specify the exact location and
nature of the defect, the injury sustained and the names of the
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witnesses known at the time by the claimant. The notice shall
be served on the Tribal Secretary, 523 Ashmun Street, Sault
Ste. Marie, Michigan 49783, either personally or by certified
mail, return receipt requested.

A plain reading of this provision establishes that in order for an injured person to

recover for any injury sustained as a result of an alleged dangerous or defective public

building, the injured person must, within 120 days from the time of the injury, serve notice

on the Tribal Secretary of the accident and the defect. The provision is very specific about

the timing, contents, and manner of service. The notice must “specify the exact location and

nature of the defect, the injury sustained and the names of witnesses known at the time by

the claimant.” Section 85.106(2). The provision is also very specific about on whom the

notice must be served. To satisfy the Code, the notice is to be served on the Tribal Secretary

at “523 Ashmun Street, Sault Ste. Marie, Michigan, 49783.” (Id.). And it must be served

“personally or by certified mail, return receipt requested.” (Id.). Absent a showing of a

proper and timely notice, the Tribal Court lacks jurisdiction and the Tribe is immune.

C. Lesperance failed to provide notice in compliance with the requirements of
the Tribal Code

Lesperance and her husband filed suit in Sault Ste. Marie Chippewa Tribal Court in

December 2013 seeking to recover for claimed injuries purportedly resulting from

Plaintiff’s fall as she entered the MidJim Convenience Store in Sault Ste. Marie, which

allegedly took place on April 14, 2012. (Exhibit D at ¶¶ 1-7). Lesperance and her husband

claimed that Lesperance's injuries took place because the Tribe violated its duty to repair

and maintain public buildings. (Id. at ¶¶ 3-4). But they failed to provide notice to the Tribe

as required in § 85.106.

Although correspondence and emails were sent from Linda or Stanley Lesperance to

a Tribal insurance representative, no claim for damages and accompanying documentation
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was presented to the Secretary of the Tribe until May 3, 2013 when Plaintiff’s attorney,

Attorney Arthur Baron, submitted a claim. (Id.; Exhibit A at ¶¶ 1-3, 5-6, 11; Exhibit C). The

letter detailing their claim was not sent until May 2, 2013, which was 752 days after the

incident occurred. (Exhibit A at ¶ 11; Exhibit C). Thus, Plaintiff’s claim was untimely.

Additionally, the Tribal Code provides that the requisite “notice shall be served on

the Tribal Secretary, 523 Ashmun Street, Sault Ste. Marie, Michigan 48783, either

personally or by certified mail, return receipt requested.” Section 85.106(2). The

deposition testimonies of Patti Simi and Joanne Carr confirm that the Tribal Secretary

under Chapter 85 is Joanne Carr. (Exhibit H, September 28, 2015, Deposition of Patti Simi,

pp. 41-43; Exhibit I, September 28, 2015, Deposition of Joanne Carr, pp. 4-5). Accordingly,

notice to the Tribal Secretary should have been provided to her no later than August 28,

2011 in order for Lesperance to bring her claim.

Although Lesperance concedes that she did not comply with the notice

requirements under the Tribal Code, she continues to offer various arguments urging this

Court to ignore the specific requirements of the Tribal Code or to engraft a judicial gloss

onto the clear language of the Tribal Code that would allow documents that do not satisfy

the requirements of the Tribal Code to nevertheless serve as notice. Lesperance attempts to

do this by analogizing to case law in the area of medical malpractice or by urging the court

to create a prejudice requirement that is nowhere to be found in the language of the Tribal

Code. These arguments were properly rejected by the Tribal Court of Appeals. Its decision

does not amount to a violation of federal law.
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D. Contrary to Lesperance's argument, federal law does not govern the scope of
the Tribe's waiver of sovereign immunity and equitable tolling does not apply

Contrary to Lesperance's assertions, the scope of tribal sovereign immunity, and

whether it has been waived, is not a matter of federal common law governed by decisions

of the United States appellate courts. Rather, it is a matter that rests within the Tribe’s

power as a sovereign. And, as correctly noted by the Tribal Court of Appeals, the Tribal

Code § 81.105(1) explicitly states that “[i]n all civil cases the Tribal Court shall apply the

laws of the Tribe, any laws of the United States that may apply[.]” (Exhibit G at 7). Thus, the

Tribal Court of Appeals correctly concluded that whether the Tribe waived its sovereign

immunity should be determined on the basis of tribal law. (Id.)

Lesperance points to Tribal Code § 81.105, and argues that the notice requirements

set forth in the Tribal Code are governed by the Tribal Constitution including article VIII.

She contends for the first time that the Tribal Constitution grants a right of access to the

Tribal Court. (Plaintiff Linda Lesperance's Brief in Support of her Motion on the Pleadings,

pp. 31-32). She further argues that the Tribe owes her an obligation under its own

Constitution, and the Indian Civil Rights Act. Id. But Lesperance does not argue, nor could

she, that the notice provisions of the Tribal Code violate the United States Constitution. Nor

has she argued that a federal law conflicts with or preempts some relevant provision in the

Tribal Code. Her argument is simply that the United States Supreme Court and some federal

appellate courts have issued decisions allowing equitable tolling of deadlines in suits under

the Federal Tort Claims Act or Title VII or other federal statutes even when those suits are

brought against the federal government. Lesperance urges this Court to conclude that the

Tribal Court's failure to take jurisdiction somehow violates federal law. (Id.).
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Those decisions are at best persuasive authority and not controlling. Equally

important, a careful analysis of their reasoning suggests that they are not applicable or

helpful authority to resolve the issues presented in this case because the language waiving

sovereign immunity in the Federal Tort Claims Act or Title VII is not comparable to the

language in the Tribal Code. None of the federal cases cited by Lesperance holds that

regardless of the language in the statute waiving sovereign immunity, equitable tolling will

always apply. To the contrary, the cases cited to by Lesperance stand for the proposition

that whether the limitations or pre-suit notice requirements are jurisdictional depends on

the intent of the sovereign (as seen through Congress when dealing with the United States

and as seen through resolutions adopted by the Tribe and embodied in the Tribal Code in

this case).

Unlike the statutes dealt with in any of the federal cases at issue, the Tribal Code

contains explicit language making the restrictions, procedures, and requirements

jurisdictional and requiring their strict construction. Tribal Code § 85.104. The waiver is

explicitly limited in language making clear that the limitations are jurisdictional. Section

85.104 specifically provides:

(1) The sovereign immunity of the Tribe is hereby waived for
tort claims brought in accordance with this Chapter. This
waiver is subject to all of the restrictions, limitations and
procedures set forth in this Chapter. This Chapter is to be
strictly construed, and all procedures, restrictions and
limitations are to be adhered to strictly. No waiver of any kind
is made beyond the scope or outside the limitations and
restrictions of this Chapter.

(2) The Tribe consents to suit in the Tribal Court for suits
based on tort claims under this Chapter. The Tribe does not
consent to suit in any other forum for such claims and
specifically preserves and retains its sovereign immunity to
any tort suit in any other forum. The Tribal Court shall have
jurisdiction over all claims arising under this Chapter.
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(3) Nothing in this Chapter shall limit the power or authority
of the Tribal Board of Directors to waive by resolution the
sovereign immunity of the Tribe and submit to the jurisdiction
of a court for purposes of a particular suit or matter.

Not a single federal statute waiving the United States government’s sovereign immunity

includes language as explicit as the language included in the Tribal Code. In particular, the

Tribal Code language that “[n]o waiver of any kind is made beyond the scope or outside the

limitations and restrictions of this Chapter” is extremely strong. A clearer statement of

Tribal intent to make the statute’s limitations and notice provisions jurisdictional could not

have been made. The Tribal Court correctly found that the “Plaintiffs failed to file notice of

the injury and defect within 120 days from the date of the injury, with the Tribal Secretary,

in the manner required by the Code.” (Exhibit F at 4). Given this failure, the Tribal Court

correctly ruled that “their claims are barred by the plain language of the Code and this case

is hereby dismissed.” (Id.).

Likewise, the Tribal Court of Appeals correctly affirmed the Tribal Court, stating that

“[t]he Tribal Code therefore very clearly delineates when tribal sovereign immunity is

waived for tort claims involving tribal buildings, Tribal Code § 85.106, and that such a

waiver is to be strictly construed and limited to the restrictions and limitations spelled out

in the Code.” (Exhibit G at 4). Accordingly, the Tribal Court of Appeals held that “Appellee

[the Tribe] only waives its sovereign immunity under the specific conditions laid forth

under Tribal Code § 85.106, and that the Code does not make allowance for ‘substantial

compliance.’ Based on a reading of the Tribal Code, therefore, it appears that the Tribal

Court’s decision was correct.” (Id.). The Tribal Court of Appeals’ findings and conclusions of

law are correct and should be sustained.
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Contrary to the Plaintiff’s argument, Irwin v. Department of Veterans Affairs, 498 U.S.

89; 111 S. Ct. 453; 112 L. Ed. 2d 435 (1990) is not controlling here. It dealt with the federal

government’s waiver of sovereign immunity as part of Title VII, an entirely different statute

with entirely different language governing the timing of suit. The provision at issue in Irwin

was 42 U.S.C. § 2000e-16(c), which requires an employee to file a civil action within 30

days of receipt of the final notice of action taken by the EEOC. The Supreme Court

recognized that a waiver of the United States’ sovereign immunity must be “unequivocally

expressed.” But it concluded that since equitable tolling was permitted for private litigants,

it could read Congress language in that statute is implicitly allowing for a rule permitting

equitable tolling against the government to the same degree as allowed against private

litigants. 111 S. Ct. at 457-458. Likewise, U.S. v. Kwai Fun Wong, __ U.S. __; 135 S. Ct. 1625;

191 L. Ed. 2d 4258 (2015) recognizes that, under Irwin, the question of whether a statute of

limitation or notice provision is jurisdictional is to be resolved by examining the specific

language of the waiver of immunity in a particular statute to discern Congressional intent.

The Irwin Court’s reasoning does not help Lesperance because the Tribal Code

contains specific language emphasizing that the waiver is “subject to all of the restrictions,

limitations and procedures set forth in this Chapter.” Tribal Code § 85.104(1). It then

specifically provides that “[n]o waiver of any kind is made beyond the scope or outside the

limitations and restrictions of this Chapter.” (Id.). Unlike the statute at issue in Irwin, this

language directs the interpretation of the Tribal Courts and makes clear that the court is

not empowered to engraft a judicial gloss onto the limitations and restrictions set forth in

the Code. Thus, the Tribal Court and Tribal Court of Appeals correctly rejected Lesperance’s

argument.
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The U.S. Supreme Court’s discussion of Irwin in the context of IRS tax appeals

confirms that the principles discussed there are not applicable here. U.S. v. Brockamp, 519

U.S. 347; 117 S. Ct. 849; 136 L. Ed. 2d 818 (1997). In Brockamp, the Court distinguished

Irwin and rejected its use of equitable tolling. The Brockamp court explained that equitable

tolling should not be allowed in the context of the IRS statute because the time limitations

in it were “unusually emphatic in form.” 519 U.S. at 350. The Court noted that unlike the

ordinarily simple language establishing a deadline, the language in the statute at issue “sets

forth its limitations in a highly detailed technical manner, that linguistically speaking,

cannot easily be read as containing implicit exceptions.” (Id. at 351). This conclusion was

buttressed by the fact that the limitations were reiterated in several different ways. Similar

to Brockamp and unlike in Irwin, the Tribal Code sets forth its limitations and conditions in

highly detailed and technical language, specifying the precise person (the Tribal Secretary)

and the precise manner of providing notice (personal service or certified mail) at the

precise address (supplied in the Code). Moreover, the Tribal Code sets forth detailed

requirements for the information to be included in the notice. Given both the explicit

language in the Tribal Code requiring a strict reading of its waiver provisions and

conditions and the detailed nature of the timing and notice requirements, the Tribal Court

of Appeals correctly declined to follow Irwin and its progeny to override the plain language

of the Tribal Code.

Lesperance also relies on Glarner v. United States Dep’t of Veteran Affairs, 30 F.3d

697 (6th Cir. 1994). There, the Sixth Circuit rejected an argument that a veteran’s disability

claim, which failed to meet all the standards for the notice, satisfied statutory notice

requirement. But the Court equitably tolled the deadline in the federal disability statute on

basis of language in the statute, Congressional intent, and Irwin. Again, this different statute
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is unlike the language in the Tribal Code, which contains language explicitly indicating that

the restrictions and limitations are jurisdictional. Tribal Code § 85.104 (1) explicitly

requires the waiver to be “strictly construed,” and to be “subject to all restrictions,

limitations, and procedures” set forth in the Chapter. Thus, the Tribal Court of Appeals was

correct to decide that Glarner was inapplicable to this matter (Exhibit G at 12-15).

The Tribal Court of Appeals’ analysis is given further support in Barnes v. U.S., 776

F.3d 1134 (10th Cir. 2015), an opinion written by Judge Posner, which rejected Glarner’s

reasoning and explained that whether a statute of limitations is jurisdictional is a question

of Congressional intent. If Congress has clearly stated that the rule is jurisdictional, then it

is not subject to equitable tolling. (Id. at 832-834). See also, John R. Sand & Gravel Co. v.

United States, 552 U.S. 130, 133-138; 128 S. Ct. 750; 169 L. Ed. 2d 591 (2008) (holding that

the statute of limitations at issue there was jurisdictional and not subject to equitable

tolling and making clear that the Irwin presumption in favor of equitable tolling is

rebuttable based on statutory language showing Congress’s intent). Similarly, Perez v.

United States, 167 F.3d 913 (5th Cir. 1999) held that Irwin, as modified by Brockamp, stands

for the proposition that whether equitable tolling is available is a matter of Congressional

intent. Thus, the Fifth Circuit held that it was available for claims brought under the Federal

Tort Claims Act because analysis of the language suggested that Congress intended it to

apply. Nothing in this analysis suggests that equitable tolling should apply here given the

language in the Tribal Code making the waiver explicitly subject to the restrictions and

procedures of Chapter 85. Tribal Code § 85.104.

Nor does Burnett v. New York Central R.R. Co., 380 U.S. 424; 85 S.Ct. 1050 (1965)

compel a different result. There, the U.S. Supreme Court held that a statute of limitations for

bringing Federal Employers’ Liability Act (FELA) claims could be equitably tolled. It
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grounded this conclusion on its reading of Congressional intent based on the language of

the particular statute, which it concluded permitted equitable tolling. The Court

emphasized in its analysis of why it would equitably toll the statute for the time that the

plaintiff’s claim was pending in state court that, unlike here, that plaintiff had timely begun

the lawsuit in a court of competent jurisdiction, service of process was made upon the

opposing party, and the state court action was later dismissed because of improper venue.

Later federal courts have refused to extend Burnett but have limited it to equitable tolling

where an action was dismissed for improper venue. See e.g., Price v. Illinois Central Gulf R

Co., 584 So. 2d 1279 (1991); Ross v. Union Pacific R. Co., 906 S.W.2d 711 (1995) (limiting

Burnett to dismissals based on lack of jurisdiction). This affords no basis for concluding

that a failure to give notice and make a claim at all is sufficient to equitably toll the time

limits in the Tribal Code. Plaintiff and Stanley did not file a claim in a court of competent

jurisdiction or serve process. Thus, Burnett is of no help to them.

Equally fatal to Lesperance’s argument, the two limited circumstances in which

federal courts have allowed equitable tolling of time requirements are not present here.

First, as Lesperance points out, it has been allowed where the complainant has actively

pursued his judicial remedies by filing a defective pleading during the statutory period or

where the complainant has been induced or tricked by his adversary’s misconduct into

allowing a filing deadline to pass. Irwin, 111 S. Ct. at 458. But neither of these exceptions

are present here. Lesperance did not file a defective pleading with the Tribal Secretary. The

Tribal Code reveals where the notice is to be provided, the manner of service (certified mail

or hand delivery), and the address to which it is to be sent. But the Tribal Court of Appeals

found that Linda and Stanley Lesperance did not provide any notice, even a defective one,

to the Tribal Secretary at the address provided by personal service or certified mail.
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(Exhibit G at 1-4). According to the Tribal Court of Appeals, although Linda and Stanley

Lesperance “corresponded and e-mailed with a tribal insurance representatives [sic], Ms.

Simi, no claim for damages and accompanying documentation was presented to the

Secretary of the Tribe until May 2, 2013, when Appellant’s attorney submitted their claim.

This was 752 days after the alleged incident, and more than 632 days past the 120 day

notice period expressed in the Tribal Code Section 85.106.” Thus, the Tribal Court of

Appeals determined that these phone calls, letters, and emails between Lesperance and Ms.

Simi did not amount to a claim. (Id. at 3-4). Second, the record shows no trickery or

misconduct on the part of the Tribe that would support use of the second exception.4 Thus,

the Tribal Court of Appeals’ ruling was correct and this Court should dismiss Plaintiff’s

petition to vacate tribal appellate court decision.

E. Lesperance is wrong to suggest that the purpose of Chapter 85 can be used to
override the import of the plain language in its provisions or that the creation
of an insurance department or the payment of some compensation relieves a
claimant from compliance with the Code

Lesperance alleges that the legislative intent can be gleaned from the Tribal Code’s

purpose as articulated in Chapter 85, as well as from the Tribal Court’s mission statement

and Chapter 82, § 82.113(5). But contrary to her argument, these provisions support the

Tribal Court of Appeals’ ruling. The language of Chapter 85 indicates that is intended to

“provide for a limited remedy for personal injury caused by tortious actions of Tribal

4 Lesperance's counsel's affidavit offers hearsay regarding whether the Tribal Code
was available on the internet. This red herring should not be permitted to distract from the
legal issues in the case. First, neither Lesperance nor her counsel have offered proof that
they made any effort to research and learn what the governing law was. Second,
Lesperance's counsel's hearsay discussions took place long after the 120-day notice had
expired. Even a mistaken advisement from a government defendant of more time to file
suit does not create jurisdiction by estoppel or consent. Williams v. U.S., 947 F.2d 37, 40
(2nd Cir. 1991); Insurance Corp. of Ireland, Ltd. V. Compagnie des Bauxites de Guinee, 456
U.S. 694, 702 (1982).
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employees, and to provide for a limited waiver of sovereign immunity to accomplish this

purpose.” Tribal Code § 85.101. Clear from this language is that the remedy is to be

“limited” and that the waiver is to be “limited.” Thus, the language here supports the Tribal

Court of Appeals’ interpretation and ruling. It cannot be squared with Lesperance's

argument that the requirements are non-jurisdictional claim processing rules.

Moreover, the language of § 82.113(5) which provides that “[t]he Court of Appeals

may, at its discretion, grant leave to appeal from any order or judgment upon the showing

by appellant, supported by affidavit, that there is merit in the grounds for appeal and that

late filing was not due to appellant's negligence[,]” does not assist Plaintiff. The mere fact

that this provision provides the Tribal Court of Appeals with discretion to accept an

untimely filed appeal (when such untimeliness is not due to the appellant’s negligence)

does not speak to the Tribal Code’s requirements for a “limited” waiver of sovereign

immunity. And, this provision certainly does not allow a court to enlarge Chapter 85’s

“limited remedy for personal injury caused by tortious actions of Tribal employees, and to

provide for a limited waiver of sovereign immunity to accomplish this purpose.”

Additionally, a statutory purpose cannot be used to override clear provisions in the

statutory text. The Supreme Court explained:

[T]he starting point for interpreting a statute is the language of
the statute itself. Absent a clearly expressed legislative
intention to the contrary, that language must ordinarily be
regarded as conclusive.

Consumer Product Safety Commission v. GTE Sylvania, Inc., 447 U.S. 102; 100 S. Ct. 2051; 64

L. Ed. 2d 766 (1980). When the language of a statute is plain, the court’s sole function is to

enforce it according to its terms. United States v. Ron Pair Enterprises, Inc., 489 U.S. 235,

241; 109 S. Ct. 1026; 103 L. Ed. 2d 290 (1989). Where the statutory language is
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unambiguous, the inquiry ceases. Barnhart v. Sigmon Coal Co., Inc., 534 U.S. 438; 122 S. Ct.

941; 151 L. Ed. 2d 908 (2002). The court is not permitted to “alter unambiguous text in

order to satisfy” the policy preferences arguably gleaned from the statute’s purposes. (Id. at

952-956).

The Tribal Court of Appeals correctly concluded that the language in the Tribal

Code, which required a specific notice provided in a specific manner and within a specific

timeframe, was plain. That ends the inquiry and bars a court from altering the outcome as

Lesperance urges here in order to satisfy some arguable policy preference. See e.g., People

v. Gardner, 482 Mich. 41, 50-51; 753 N.W.2d 78 (2008) (overruling past decisions that

erroneously relied on legislative intent to avoid import of statutory text). While Lesperance

argues that the result is harsh or works an injustice, no basis exists for this Court to

override the clear and explicit limitation on the Tribe’s waiver of its sovereign immunity.

The language in the purpose actually supports the Tribal Court of Appeals’ dismissal of the

action because it emphasizes both that the remedy is limited and that the waiver is limited.

Plaintiff also argued below that the creation of an insurance program somehow

requires equitable tolling. (Plaintiff’s petition to vacate tribal appellate court decision, ¶¶

49-57). This language is taken from the Tribal Code’s findings and declarations, one of

which is that “[t]he Tribe has inaugurated a Sault Tribe Insurance Department program,

one component of which is an appropriate, effective, and affordable mechanism to

compensate for personal injury or property damage caused by the tortious actions of tribal

officers, employees, and others acting on behalf of the Tribe.” Nothing in this language

obligates the Tribe to compensate in any particular manner or circumstance. It is merely a

finding in support of the enactment of the Tribal Tort Claims Ordinance. Moreover, the very
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next provision of § 85.102 reiterates that the waiver of sovereign immunity is “limited” and

thus supports the Tribal Court of Appeals’ ruling enforcing those limitations.

It has been said that “[e]quity is a Roguish thing,” unpredictable and subject to the

whims of the judge. The Tribal Court of Appeals properly resisted Plaintiff’s arguments that

the plain language limiting the waiver of the Tribe’s sovereign immunity should be ignored.

Accordingly, the Tribal Court of Appeals’ order should be sustained by this Court. In none of

her arguments does Lesperance point to a clear and unequivocal waiver of tribal sovereign

immunity beyond the limited waiver set forth in the Code. Thus, her claim is barred.

F. Lesperance's claim that she is entitled to relief under Article VIII of the Tribe's
Constitution or the U.S. Constitution is without merit

Lesperance raises an entirely new and unpleaded theory in her motion for judgment

on the pleadings. Lesperance did not claim that she was denied a right of access to the

tribal courts when she pursued her claim there. And nowhere in her complaint, filed in this

federal action, does she mention Article VIII of the Tribal Constitution or include

allegations regarding a denial of access to the court. Rather, and for the first time, she

asserts in her cross-motion for judgment on the pleadings that she was denied a right of

access to the courts to petition for redress. (Plaintiff Linda L. Lesperance’s Brief in Support

of Her Motion for Judgment on the Pleadings, pp. 31-33). She locates the basis for this right

in the Bill of Rights of the Tribal Constitution and the United States Constitution.

Lesperance failed to plead a denial-of-access theory in her complaint filed in this

court. And in any event, the theory cannot be considered here because she failed to raise it

in the tribal courts and thus the exhaustion doctrine applies. Selam v. Warm Springs Tribal

Correctional Facility, 134 F.3d 948, 953 (9th Cir. 1998); White v Pueblo of San Juan, 728 F.2d

1307, 1313 (8th Cir. 1973).
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Equally important, Lesperance was not denied access to the courts. The tribal court

lacked jurisdiction because she failed to comply with specific and detailed notice

requirements on which the waiver of tribal sovereign immunity was the explicitly

conditioned. See supra, pp.9-14. The Tribal Court of Appeals found that Lesperances failed

to provide any support for their contention that they lacked actual and constructive

knowledge of the filing requirement under Tribal Code § 85.104.5 Moreover, even once

Lesperance retained an attorney, she failed to file under the Tribal Code § 85.106 within

120 days of his taking her on as a client. Thus, this amounted to inexcusable neglect in the

view of the Tribal Court of Appeals. Given this, it cannot now be deemed a denial of access

to the courts.

G. Lesperance's due process claim was also not properly raised before the tribal
courts and is without merit

The Tribal Court of Appeals rejected Lesperance’s due process claim because it was

not properly preserved by being supported in the briefs or oral argument with persuasive

legal analysis. The cases relied on related to equitable tolling and not due process.

Moreover, Lesperance failed to explain how she was deprived of due process, either under

the Indian Civil Rights Act or the U.S. or Tribal Constitutions. Most provisions of the U.S.

5 Lesperance tries to remedy this failure by now filing an affidavit from her attorney
regarding alleged conversations about the internet and the availability of the Tribal Code.
But this belated effort to offer factual support amounts to the classic “too little/too late”
action. It is too little because it does not include a specific allegation that Lesperance or her
attorney timely sought to obtain the Code and were unable to do so, and did not otherwise
know what was in the Tribal Code. In fact, Lesperance's lawyer's letter includes a lengthy
list of documents and information he sought from Mr. Kacher; it does not ask for or
mention the Tribal Code. It is too late because the time limit of 120 days has already
elapsed before he was retained – and even after his retention, more than 120 additional
days elapsed before he filed a claim with the Tribal Secretary. Finally, the Tribal Code is a
matter of public record and was readily available, both on the internet and at area libraries.
(Exhibit 1, attached hereto, Affidavit of Candace A. Blocher).
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Constitution that secure individual rights directly protect the rights of persons from

governmental infringement by the state or the federal government. Thus, most of these

rights are not binding on tribal governments. Santa Clara Pueblo v. Martinez, 436 U.S. 49,

55-58 (1978); Talton v. Mayes, 163 U.S. 376 (1896). The Tribal Constitution does include

provisions regarding rights of "members" but Lesperance is not a "member." Thus, Article

VIII does not afford her any rights to due process. Article VIII also references Title II of the

Civil Rights Act of 1968, which guarantees certain protections to "persons." 42 U.S.C. §

2000a. But that statute guards against discrimination or segregation in places of public

accommodation, which does not apply here and, in any event, has not been raised.

Finally, due process in the modification of procedural rules is provided by the

legislative process. Douglas v. Hugh A. Stallings, M.D., Inc., 870 F.2d 1242, 1249-50 (7th Cir.

1989). Thus, even when a legislature amends a statute of limitations to eliminate a tolling

right, it does not offend against due process or deny a right of access to the courts. Id. See

also, Chase Securities Corp. v. Donaldson, 325 U.S. 304, 314 (1945). Whatever process is

owed, is satisfied through the legislative process. Here, the Tribal Code was duly enacted.

Lesperance has not, and cannot, challenge its validity. And under its terms, the Tribe is

immune.

CONCLUSION

WHEREFORE, Defendant Sault Ste. Marie Tribe of Chippewa Indians respectfully

requests this Court to grant its motion for judgment on the pleadings and deny

Lesperance's motion for judgment on the pleadings and grant the Tribe such other relief as

is warranted in law and equity.
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