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CERTIFICATE OF PARTIES, RULINGS UNDER REVIEW, AND 
RELATED CASES 

Pursuant to Circuit Rule 28(a)(1), Marilyn Keepseagle, Plaintiff-Appellee and 

lead Class Representative in this cases, certifies as follows: 

A. Parties: Donivon Craig Tingle is Plaintiff-Appellant in Case No. 16-5189 and a 

putative member of the class that was certified by the district court. 

Keith Mandan is Plaintiff-Appellant in Case No. 16-5190 and a named class 

representative of the class that was certified by the district court. 

Marilyn Keepseagle is a Plaintiff-Appellee in these cases and serves as the lead 

representative of the class that was certified by the district court. 

Claryca Mandan is a Plaintiff-Appellee in these cases and serves as a 

representative of the class that was certified by the district court. 

Porter Holder is a Plaintiff-Appellee in these cases and serves as a 

representative of the class that was certified by the district court. 

Defendant-Appellee Thomas J. Vilsack is the Secretary of the U.S. Department 

of Agriculture. 

B. Rulings: Appellants Keith Mandan and Donivon Craig Tingle appeal from the 

district court order issued on April 20, 2016 (JA 1445-46)1, granting Plaintiff-

Appellees Unopposed Motion To Modify The Settlement Agreement Cy Pres 

                                                 
1 Note: Materials cited “JA” are located in the joint appendix.  District court materials 
that are not included in the joint appendix are cited “Dkt.” and include the 
corresponding docket number. 
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Provisions.  The reasons for that Order are set forth in a Memorandum Opinion (JA 

1447-75) also issued on April 20, 2016.  The Order and Memorandum Opinion were 

issued by the Honorable Emmet G. Sullivan in Civil Action No. 1:99-cv-03119 (EGS) 

(D.D.C.). 

C. Related Cases: This case was previously before this Court in the following 

matters: 

This Court previously denied Defendant-Appellee’s Petition for Interlocutory 

Review in Case No. 02-5021.  See In re Veneman, 309 F.3d 789 (D.C. Cir. 2002).  This 

Court also previously denied Defendant-Appellee’s Petition for a Writ of Mandamus 

in Case No. 04-5031.  See Order, In re Veneman, No. 04-5031 (Mar. 4, 2004). 

This Court granted a voluntary dismissal of the appeal of the Choctaw Nation 

of Oklahoma and The Jones Academy from the district court’s denial of their motion 

to intervene.  Keepseagle v. Vilsack, No. 15-5011 (D.C. Cir. Jan. 11, 2016). 

This Court granted the voluntary dismissal of Marilyn Keepseagle’s appeal 

from the district court’s denial of her motion to modify the Settlement Agreement, 

Keepseagle v. Vilsack, No. 15-5297 (D.C. Cir. Dec. 17, 2015) and the related cross-

appeal of all plaintiffs, Keepseagle v. Vilsack, No. 15-5316 (D.C. Cir. Dec. 17, 2015). 

This Court affirmed the district court’s decision to deny a Petition for 

Intervention to Timothy LaBatte in Case No. 14-5223.  See Keepseagle v. Vilsack, 815 

F.3d 28 (D.C. Cir. 2016). 

There are no additional related cases pending before this Court.   

USCA Case #16-5189      Document #1647381            Filed: 11/22/2016      Page 3 of 50



iii 
 

     /s/ John G. Dillard 
      John G. Dillard 
      Counsel for Plaintiff-Appellee Marilyn Keepseagle 
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STATEMENT OF JURISDICTION 

 The district court had jurisdiction pursuant to 28 U.S.C. §§ 1331, 1343, and 

2201.  Moreover, Sections XIII & XXII of the Settlement Agreement provided the 

district court continuing jurisdiction with respect to modifications to the Settlement 

Agreement’s terms with the consent of the parties.   

The district court granted Plaintiff’s Unopposed Motion to Modify the 

Settlement Agreement via an Order and Memorandum Opinion that amended the 

Settlement Agreement on April 20, 2016.  This Court has appellate jurisdiction 

pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

1. Whether this Court or the district court is precluded by the “law of the 

case” doctrine from correcting and clarifying a prior district court ruling that a single 

class representative has the authority to veto and reject an amendment to the 

Settlement Agreement, where the other remaining named plaintiffs and class counsel 

recommend the amendment as being in the best interests of the class members, and 

the district court affirms it is in the best interests of the class members pursuant to 

Rule 23. 

2. Whether class members that did not appeal the Settlement Agreement 

when it became final in 2011 waived their right to appeal the Settlement Agreement’s 

cy pres provisions. 

3. Whether class counsel or class representatives had a conflict of interest 
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with the class members, or breached their fiduciary duties to the class members, on 

the basis that they were unable to achieve the desired results of some class members 

through arms-length negotiations with the Defendant. 

PERTINENT STATUTORY AND REGULATORY PROVISIONS 

Except for the following, all applicable statutes and regulations are contained in 

the Brief for Appellant Keith Mandan: 

The Equal Credit Opportunity Act, 15 U.S.C. §§ 1691a-1691d, 1691f. 

These authorities are included as an addendum to this brief. 

STATEMENT OF THE CASE  

 In 2011, the district court issued an order finalizing a historic settlement 

between the U.S. Department of Agriculture (“USDA”) and the plaintiff class of 

Native American farmers and ranchers.  The Settlement Agreement brought to a close 

over a decade of litigation pertaining to USDA’s discriminatory lending practices with 

respect to Native Americans.  The Settlement Agreement required USDA to pay more 

than $680 million to the class members through a non-judicial claims process, as well 

as provide debt relief and undertake systematic improvements with regards to its 

lending practices. 

  The non-judicial claims process yielded far fewer prevailing claimants than any 

party anticipated.  Upon the conclusion of the claims process, approximately $380 

million in settlement funds remained unclaimed.  This caused the parties to reconsider 

the Settlement Agreement’s original cy pres provision, which provided for class counsel 
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to identify suitable non-profit organizations that existed at the time of execution of 

the Settlement Agreement and distribute the remaining funds to these organizations in 

equal shares.  In light of the amount of remaining funds, this arrangement would not 

be in the best interest of the class members because it would overwhelm the relatively 

small universe of charities that assist Native farmers and ranchers. 

 The remaining funds triggered a substantial dispute within the class over how 

they should best be used to benefit the class.  Over the course of this dispute, the 

district court allowed Marilyn Keepseagle, the lead named plaintiff and a class 

representative, to obtain separate counsel.  Mrs. Keepseagle and class counsel filed 

competing motions to modify the Settlement Agreement.  The district court denied 

both motions. 

 Recognizing that the only viable option to amend the Settlement Agreement 

was through mutual agreement, the parties entered into negotiations with the aim of 

modifying the Settlement Agreement to better serve the class members.  The parties 

eventually came to an agreement on a hybrid solution, which provides supplemental 

direct payments to prevailing claimants and significantly modifies the cy pres provisions 

to distribute funds to non-profits through a Native-led trust.  The district court 

approved this modification. 

 Appellants Keith Mandan and Donivon Craig Tingle appealed this decision 

because they believe the only proper resolution is a pro rata distribution of all the 

remaining settlement funds to those class members that filed a prevailed on their 
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claim.  Mrs. Keepseagle previously advocated this position, but she subsequently 

recognized that the only feasible means to modify the Settlement Agreement was 

through negotiations with the parties.  Mrs. Keepseagle supports the amendments to 

the Settlement Agreement because compromise was necessary to ensure that any 

additional benefits would inure to the class members, many of whom are aging 

and/or passing. 

STATEMENT OF FACTS 

I. Commencing The Litigation 

Marilyn Keepseagle is an enrolled member of the Standing Rock Sioux Tribe.  

She and her husband George Keepseagle own a cattle operation in Fort Yates, North 

Dakota.  The Keepseagles suffered substantial economic losses due to USDA’s 

discriminatory lending practices.  Decl. of Marilyn Keepsagle, at ¶ 7-11 (May 19, 2015) 

(“Keepseagle Decl. I”); JA 0898. 

George Keepseagle initially served as the lead named plaintiff and a class 

representative in Keepseagle.  When Mr. Keepseagle’s health did not allow him to 

continue as a class representative, Mrs. Keepseagle replaced him.   

The Keepseagle case commenced on November 24, 1999 when the plaintiff class 

of Native American farmers and ranchers filed suit against USDA under the Equal 

Credit Opportunity Act, 15 U.S.C. §§ 1691-1691f.  The lawsuit alleged that the class 

members were the victims of widespread discriminatory lending practices perpetrated 

by USDA’s Farm Home Administration and, later, USDA’s Farm Service Agency.  See 
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Compl. of George Keepseagle, et al., Dkt. No. 1; Eighth Amended Compl. of George 

Keepseagle, et al.; JA 0350.  These discriminatory lending practices led to substantial 

economic losses from improper loan denials and loan servicing that were estimated to 

total $776 million.  Dkt. No. 551-4, at 6.  The plaintiff class sought both damages and 

equitable relief. 

II. Class Certification And Settlement  

In 2001, the district court certified the Keepseagle class pursuant to Fed. R. Civ. 

P. Rule 23 for the purposes of declaratory and injunctive relief.  The certification 

order defined the class as: 

All Native–American farmers and ranchers, who (1) farmed or ranched 
between January 1, 1981 and November 24, 1999; (2) applied to the 
USDA for participation in a farm program during that time period; and 
(3) filed a discrimination complaint with the USDA individually or 
through a representative during the time period. 
 

Keepseagle v. Veneman, No. 99-cv-3199, 2001 WL 34676944, * 6 (D.D.C. Dec. 12, 

2001).  After certification, litigation continued and the parties eventually entered into 

negotiations to reach a settlement resolving the claims. 

 In October 2010, the plaintiffs reached an agreement.  See Settlement 

Agreement; JA 0389-485.  The Settlement Agreement provided that USDA would pay 

$680 million in monetary relief for the class members.  Id. at § VII.F; JA 0403.  USDA 

also agreed to provide up to $80 million in debt relief for class members.  Id. at § 

IX.E; JA 0417.  Additionally, USDA agreed to make programmatic changes intended 

to reduce the likelihood of future discrimination.  Id. at § XII; JA 0424-29. 
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 The Settlement Agreement established a non-judicial claims process to 

distribute payments to class members.  Id. at § IX; JA 0405-23.  Individuals desiring to 

participate in the claims process could proceed under either Track A or Track B.  

Track A claimants faced a lower bar to recovery because they were not required to 

establish economic damages.  Prevailing Track A applicants were entitled to $50,000 

in direct payments and an additional $12,500 that was paid directly to the IRS in the 

form of tax relief.  Id. at § IX.C; JA 0412-14.  Track B claimants, on the other hand, 

were required to provide documentation of their economic losses.  Prevailing Track B 

applicants could receive payments for their documented economic losses up to a 

maximum of $250,000.  Id. § IX.D; JA 0414-17. 

 The Settlement Agreement explicitly addressed the disbursement of any 

settlement funds that remained at the conclusion of the claims process.  Specifically, 

the Settlement Agreement provides for a cy pres distribution of the remaining 

settlement funds to non-profit organizations of class counsel’s choosing that provided 

agricultural, business assistance, or advocacy services to Native American farmers and 

ranchers prior to November 1, 2010.  Id. at §§ II.I-J, IX.F.7; JA 0393, 0422-23.  The cy 

pres provision required that class counsel issue awards in equal amounts, subject to 

final approval by the district court.  Id. at § IX.F.7; JA 0422-23. 

 The Settlement Agreement included a provision dismissing the class’s case 

against USDA with prejudice.  Specifically, the Settlement Agreement provided that: 

[t]he Class agrees to the dismissal of the Case with prejudice under Rules 
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41(a)(1) and 23(e), Fed. R. Civ. P., subject to the terms of the Settlement 
Agreement and to the Court’s continuing jurisdiction as set forth in 
Section XIII. 

Id. at § VI.A; JA 0401.  Furthermore, the proposed claim application form, which was 

attached as an exhibit to the Settlement Agreement, required each applicant in the 

claims process to acknowledge that:  

[they] forever and finally release USDA from any and all claims and 
causes of action that have been or could have been asserted against 
[USDA] by the proposed Class and Class Members in the Case arising 
out of the conduct alleged therein. 

Keepseagle Claim Form, at 3; JA 0451. 

  After an extensive notice period, six potential class members opted out of the 

settlement and 35 objections were filed with the district court.  See Notice of Filing 

Objections and Opt Out Requests, Dkt. No. 585.  None of the objectors took issue 

with the possibility of a cy pres distribution or the legality of the cy pres doctrine.  Id.  

After considering the objections, the district court issued final approval of the 

Settlement Agreement and its exhibits on April 29, 2011, and entered an order 

dismissing the case with prejudice.  See Final Order and Judgment; JA 0592.  This 

Final Order was not appealed and went into effect on June 27, 2011. 

III. The Claims Process 

After the Settlement Agreement went into effect, the six-month claims period 

commenced.  Applicants numbered 5,191 filed timely claims through the non-judicial 

claims process.  See Status Report on the Claims Process, at 3 (Mar. 9, 2012); JA 0596.  
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Of these applicants, 3,587 submitted prevailing Track A applications and 14 

submitted prevailing Track B applications.  Id.  The rest of the applications were 

denied because they were incomplete and never cured or the applicants did not meet 

the qualifications for the claims process.  Id. 

The claims process yielded about half of the anticipated number of prevailing 

claimants.  See Status Report, at 4, n.2 (Aug. 30, 2013); JA 0718-19.  The total 

payments under the claims process, which included direct payments to claimants for 

Track A and Track B awards, tax relief payments to the IRS on behalf of the 

claimants, class representative service awards, and attorneys’ fees, amounted to 

approximately $300 million.  See Status Report, at 2-3; JA 0716-0717.  This left 

approximately $380 million of the settlement funds unclaimed.  Id., at 3; JA 0717. 

IV. The Dispute Over The Remaining Settlement Funds 

On August 30, 2013, class counsel filed a status report to notify the district 

court of the unexpected remaining settlement funds.  Id.  In the status report, class 

counsel indicated that they attempted to negotiate with USDA to modify the 

Settlement Agreement to allow for a supplemental distribution and a reopening of the 

claims process, but USDA would not agree to such a modification.  See Joint Status 

Report, Dkt. No. 685, at 3.  In light of this opposition, class counsel indicated that 

they desired to modify the Settlement Agreement’s cy pres provisions to provide a 

more effective means of distributing the remaining funds to non-profit organizations.  

See Status Report, at 8-10; JA 0722-24.  Specifically, class counsel indicated that they 
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intended to propose the establishment of a perpetual trust that would be funded by 

the remaining funds; the interest generated from the corpus would be used to fund 

non-profit organizations that provide assistance to Native American farmers and 

ranchers.  Id.  USDA filed a response to the status report indicating that it was 

opposed to the establishment of a perpetual trust, but that it would be open to an 

amendment of the cy pres provisions to more effectively serve the interests of the class 

members while maintaining consistency with the terms of the Settlement Agreement.  

See Response to Status Report, Dkt. No. 649. 

 Class counsel solicited input from class members on approaches to improve 

the Settlement Agreement’s cy pres provisions.  Class counsel posted information 

regarding the options for the cy pres provisions on the class’s informational website 

and sent notifications to prevailing and unsuccessful claimants.  See Keepseagle 

Listening Sessions Summary Report, at 1; JA 0809.  Class counsel also conducted a 

number of in-person listening sessions and conference calls to discuss their proposed 

modifications and receive input from the class members.  Id., at 1-3; JA 0809-11. 

Class counsel’s August 2013 status report and suggested proposal generated 

substantial interest in Indian Country.  A group of prevailing claimants, known as the 

Great Plains Claimants, which eventually included close to 600 class members3, 

attempted to intervene in the case to seek a pro rata distribution of the remaining 

                                                 
3 Amicus Br. of Great Plains Claimants, Dkt. No. 784, at 1. 
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funds to prevailing claimants.  See Great Plains Claimants’ Mot. To Intervene, Dkt. 

No. 654.4  Most of the class members at class counsel’s listening sessions demanded 

that the remaining settlement funds be distributed on a pro rata basis to prevailing 

claimants.  See Keepseagle Listening Sessions Summary Report, at 3; JA 0811.  

 After concluding the listening sessions, in September 2014, class counsel 

submitted a motion to modify the Settlement Agreement.  See Unopposed Mot. To 

Modify the Settlement Agreement Cy Pres Provisions, Dkt. 709.  Class counsel’s 

proposal was supported by class representatives Porter Holder and Claryca Mandan 

and USDA did not oppose it.  Id.; Letter from Porter Holder and Claryca Mandan to 

the Honorable Judge Emmet G. Sullivan (May 13, 2014); JA 0786-88.  Mr. Mandan 

remained silent with respect to class counsel’s motion.  However, Mrs. Keepseagle 

was dissatisfied that class counsel’s proposal did not provide supplemental payments 

to the class members.  On September 18, 2014, Marilyn and George Keepseagle 

submitted a letter to the district court indicating their opposition to class counsel’s 

proposed modification.  Letter from George and Marilyn Keepseagle to the 

Honorable Judge Emmet G. Sullivan (“Keepseagle Letter II”); JA 0874-75. 

 The district court held a status conference in December 2014.  Mrs. Keepseagle 

traveled from her home in North Dakota to attend.  After class counsel and USDA 

                                                 
4 The district court denied the Great Plains Claimants motion to intervene, as well as a 
motion to intervene filed on behalf of the Choctaw Nation of Oklahoma and Jones 
Academy, on the basis that the parties did not have standing to intervene.  See 
Keepseagle v. Vilsack, 307 F.R.D 233 (D.D.C. 2014). 
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provided their updates, Judge Sullivan allowed Mrs. Keepseagle to personally address 

the district court to explain her opposition to class counsel’s proposal. Hr’g Tr., at 5-

10 (Dec. 2, 2014), Dkt. No. 756.  After hearing Mrs. Keepseagle’s views, the district 

court recommended that she retain separate counsel to represent her in her efforts to 

seek supplemental payments for the prevailing claimants.  Id. at 21-22.  On February 

9, 2015, Mrs. Keepseagle retained the undersigned counsel.  See Notice of 

Appearance, Dkt. 755. 

 After retaining separate counsel, Mrs. Keepseagle filed a Motion To Modify the 

Settlement Agreement and submitted a brief in opposition to class counsel’s proposed 

modification.  See Dkt. Nos. 779, 785.  In her motion, Mrs. Keepseagle sought to 

modify the Settlement Agreement pursuant to Fed. R. Civ. P. Rule 60(b), to provide a 

pro rata distribution of the remaining settlement funds to prevailing claimants or, in 

the alternative, to re-open the claims process and, upon completing a new claims 

process, provide a pro rata distribution of the settlement funds to all prevailing 

claimants.  See Dkt. No. 779.  Mr. Mandan remained silent with regard to Mrs. 

Keepseagle’s motion. 

V. The District Court Is Faced With Competing Motions To Modify 
The Settlement Agreement And Denies Both  

The district court ordered class counsel to provide notice to prevailing and 

unsuccessful claimants of the motions submitted by class counsel and Mrs. 

Keepseagle.  See Dkt. No. 775.  These individuals were invited to submit letters to the 
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district court and appear in-person at oral arguments.  Id. 

The district court heard oral arguments from the parties with respect to the 

competing motions on June 29, 2015.  In addition, dozens of class members 

addressed the district court, and most expressed their support for Mrs. Keepseagle’s 

motion that, if approved, would have provided for a pro rata distribution of the 

remaining settlement funds.  See generally Hr’g Tr. (June 29, 2015); JA 0899-1097.  The 

class members also objected to the use of cy pres to distribute any remaining settlement 

funds.  Id.  Mr. Mandan did not participate in the hearing or submit a comment on the 

competing proposals to the district court.     

During the hearing, the district court raised an issue that was not contemplated 

in any of the parties’ arguments – whether the Settlement Agreement’s amendment 

provisions required the unanimous consent of all named plaintiffs.  Id., at 11; JA 0909. 

The district court rejected Mrs. Keepseagle’s motion to modify the Settlement 

Agreement.  See Mem. Op. Den. Fed. R. Civ. P. 60(b) Mots.; JA 1098-1168.   The 

court held that a cy pres provision did not have the prospective effect required to 

utilize Rule 60(b)(5) and that there were no changed circumstances that warranted a 

pro rata distribution.  Id. at 50-58; JA 1147-55.  The district court also rejected class 

counsel’s proposed modifications on the basis that it interpreted the Settlement 

Agreement’s amendment provisions to require the consent of all class representatives.  

Id. at 63-68; JA 1160-65.  This ruling left the Settlement Agreement’s original cy pres 

provisions in place. 
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VI. The Parties Reach An Agreement To Provide Supplemental 
Payments And Revise The Cy Pres Provisions 

Recognizing that a negotiated agreement was the only viable means for 

modifying the Settlement Agreement, Mrs. Keepseagle entered into negotiations with 

class counsel and USDA that stretched over a period of months.  Decl. of Marilyn 

Keepseagle, at ¶¶ 5-6 (Feb. 17, 2016) (“Keepseagle Decl. II”); JA 1443.   The parties 

held numerous meetings and conference calls, often on a weekly basis, and sometimes 

even more frequently.  Mrs. Keepseagle received updates from her counsel after every 

meeting and directed them on how to proceed on her behalf.  Keepseagle Decl. II at ¶ 

6; JA 1443.  Eventually, the parties agreed on a proposal that would provide 

supplemental funds to prevailing claimants.  Under the proposal, each claimant would 

receive $18,500 in direct payments and $2,775 would be paid to the IRS for tax relief 

purposes.  See Addendum to the Settlement Agreement, at §§ II.C-E, III.B-C; JA 

1170-71. Furthermore, the Settlement Agreement improved the cy pres provision by 

removing the pro rata payment requirement and providing $38 million to be 

distributed to non-profit organizations within six months.  Id. at § IV.A; JA 1172.  

The remainder would be used to create a trust to benefit Native American farmers 

and ranchers.  Id. at § IV.B; JA 1172.  Class counsel filed a motion to modify the 

Settlement Agreement to reflect the negotiated amendments.  See Unopposed Mot. To 

Modify the Settlement Agreement, Dkt. 824. 

The district court ordered notice of the proposed modification and allowed 
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class members to submit letters to the court.  See Amended Order, Dkt. No. 828.  On 

February 4, 2016, the district court held another hearing and allowed class members 

to address the court regarding the proposed modification.5  In addition to her counsel, 

Mrs. Keepseagle personally addressed the district court to explain the difficult choice 

she faced in agreeing to support the proposed modification and how it was in the best 

interests of the class members.  Hr’g Tr. at 59-64 (Feb. 4, 2016); JA 1261-66. 

On April 20, 2016, the district court approved the motion to modify the 

Settlement Agreement.  See Order Granting Mot. to Modify Settlement Agreement; JA 

1445-46. 

STANDARD OF REVIEW 

 The instant appeals pertain to the district court’s approval of a modification to 

the Settlement Agreement.  This Court “review[s] a district court decision interpreting 

a consent decree and any underlying agreement de novo.”  Keepseagle v. Vilsack, 815 F.3d 

28, 33 (D.C. Cir. 2016)(quoting Pigford v. Vilsack, 777 F.3d 509, 513 (D.C. Cir. 2015)).  

Accordingly, the Court should review this matter de novo. 

SUMMARY OF THE ARGUMENT 

After the district court entered its final order in this case in 2011 approving the 

original Settlement Agreement, the only means to modify the Settlement Agreement’s 

cy pres provisions was through the Settlement Agreement’s amendment provisions.  
                                                 
5 Appellant Mandan filed a letter with the district court and notified it of his 
opposition on January 20, 2016.  He also addressed the court at the February 4, 2016, 
hearing. 
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These provisions allow an amendment upon mutual agreement of the parties, subject 

to approval by the district court.  The parties reached an agreement to modify the 

Settlement Agreement and the district court approved it in April 2016.  Mr. Mandan 

asserts that an agreement did not, in fact, exist between the parties solely because he 

submitted comments to the district court in opposition to the modified Settlement 

Agreement more than a month after the modified agreement was announced.    This 

Court should reject Mr. Mandan’s argument that this Court should overturn the 

district court’s decision based solely on his opposition should.  To hold otherwise 

would unduly empower an irrational class representative with absolute veto power 

over a class action, which is contrary to Rule 23.  Moreover, Mr. Mandan’s argument 

fails because he overstates the power that a class representative wields over the class 

members he or she purports to represent.   

         Mrs. Keepseagle has vigorously represented the class members, including 

during the case’s protracted post-settlement phase.  Although she has taken 

extraordinary measures in the name of representing the class members, she has never 

taken the position that the Settlement Agreement’s amendment provisions allow a 

single class representative’s dissent to hold hostage an amendment to the Settlement 

Agreement that would otherwise benefit thousands of class members.  Mr. Mandan’s 

argument that the parties’ interpretation of the Settlement Agreement’s amendment 

provisions shifted over the course of this case is not supported by the record.   

 Messrs. Mandan and Tingle had full and fair notice of the Settlement 
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Agreement’s original cy pres provisions.  They had an opportunity to object to the 

Settlement Agreement on that basis; neither did.  They also had an opportunity to 

appeal the district court’s 2011 final order approving the Settlement Agreement on 

that basis; neither did.  Messrs. Mandan and Tingle waived their opportunity to 

contest a cy pres distribution in 2011.  Their objections are more than four years too 

late. 

       Mr. Tingle also makes various accusations of improprieties between class 

counsel and the class representatives.  His claims are without merit and the record is 

devoid of any facts or circumstances that evidence a conflict of interest. 

For these reasons and the reasons stated in the brief of class counsel, this Court 

should affirm the district court’s decision.  The Settlement Agreement was properly 

amended and the modification is in the best interests of the entire class. 

ARGUMENT 

Mrs. Keepseagle supports and adopts the arguments provided by class counsel.  

In addition, she offers the following arguments in opposition to Messrs. Tingle’s and 

Mandan’s appeals. 

I. Mrs. Keepseagle Never Asserted That The Settlement Agreement’s 
Amendment Provisions Required Unanimous Consent Of Class 
Representatives  

Mr. Mandan asserts that the district court erred in approving the Addendum 

without his consent.  Br. of Appellant Keith Mandan, at 45.  Moreover, Mr. Mandan 

asserts that Class counsel and USDA “sought a much looser interpretation” of the 
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Settlement Agreement’s amendment provisions when seeking approval of the current 

Addendum as compared to the earlier proposed addendum.  Id.  Although Mrs. 

Keepseagle cannot speak for class counsel or USDA, she contests the notion that her 

position regarding the interpretation of the Settlement Agreement’s amendment 

provisions altered during the course of litigation before the district court. 

Marilyn Keepseagle’s procedural position regarding the amendment of the 

Addendum remained consistent during proceedings held before the district court.  

Since discovering that a substantial amount of the Keepseagle settlement funds 

remained after payment of Track A and Track B claims, Mrs. Keepseagle has 

endeavored to maximize the amount of remaining funds paid directly to class 

members.  Keepseagle Decl. II, at ¶¶ 5, 7; JA 1443.  She and her husband, George 

Keepseagle, submitted letters to the Court indicating that they opposed the initial 

proposed addendum because it did not provide for further distributions to the 

prevailing Track A and Track B claimants.  See Letter from George and Marilyn 

Keepseagle to the Honorable Judge Emmet G. Sullivan (Mar. 24, 2014) (“Keepseagle 

Letter I”); JA 783-85; Keepseagle Letter II; JA 874-75.  Upon obtaining separate legal 

counsel, she filed her own motion to amend the Settlement Agreement pursuant to 

Fed. R. Civ. P. Rule 60(b) to provide a pro rata distribution of the remaining settlement 

funds.  See Dkt. No. 779. Furthermore, she filed a brief in opposition to class 

counsel’s proposed modification on the basis that it did not provide for additional 

payments to prevailing claimants.  See Dkt. No. 785. 
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When class counsel presented the district court with their initial proposed 

modifications to the Settlement Agreement, Mrs. Keepseagle’s opposition was based 

on substantive, not procedural, grounds.  Mrs. Keepseagle opposed it because it did 

not provide any additional direct payments to Keepseagle class members.  Although she 

served as a class representative and the case bore her name, she operated under no 

illusion that her opposition, alone, would be sufficient to halt an amendment to the 

Settlement Agreement that satisfied the requirements of Rule 23(e). 

In fact, the notion that that the Settlement Agreement’s amendment provision, 

§ XXII, could be read require the unanimous consent of class representatives did not 

originate with any of the parties before the district court, including Mr. Mandan.  

Instead, this notion was raised sua sponte by the district court.  On July 24, 2015, the 

district court denied both class counsel’s and Mrs. Keepseagle’s competing motions to 

modify the Settlement Agreement.  Keepseagle v. Vilsack, 118 F. Supp. 3d 98 (D.D.C. 

2015); JA 1098-1167.  The basis for this rejection was that the district court viewed 

these competing motions for unilateral modifications of the Settlement Agreement as 

legally insufficient.  Id. at 102; JA 1101.  Specifically, the district court held that Mrs. 

Keepseagle’s proposed unilateral modification did not comply with the amendment 

provisions of the Settlement Agreement.  Moreover, the district court held that even if 

the court could allow unilateral modification pursuant to Rule 60(b), the sweeping 

relief sought by Mrs. Keepseagle – a pro rata distribution – was not permitted because 

it was not narrowly tailored to resolve any deficiencies in the Settlement Agreement.  
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Id. at 127-28; JA 1155-59.  The district court held that class counsel’s motion was 

insufficient because it was not the product of an agreement of all of the class 

representatives.  Id. at 128-30; JA 1160-65.   

Mrs. Keepseagle never adopted the position that the Settlement Agreement’s 

amendment provision required unanimous consent of the class representatives.  In 

fact, she became aware of legal authorities that stand for the proposition that 

unanimous class representative consent is not required.  Settlement agreements are 

generally interpreted as strict contracts between litigants.  However, given the unique 

representational nature of class actions, Rule 23 does not permit a single class 

representative to hold hostage an agreement that is otherwise fair, reasonable, and 

adequate for the class members.  See Thomas v. Albright, 139 F.3d 227, 232 (D.C. Cir. 

1998)(“[a] settlement can be fair even though a significant portion of the class and 

some of the named plaintiffs object to it.”); see also Grant v. Bethlehem Steel Corp., 823 

F.2d 20, 23 (2d Cir. 1987)(“it is well established that a settlement can be fair 

notwithstanding a large number of objectors”); E.E.O.C. v. Hiram Walker & Sons, Inc., 

768 F.2d 884, 891 (7th Cir. 1985)(a substantial number of objectors, alone, is 

insufficient grounds to reject a settlement agreement); Cotton v. Hinton, 559 F.2d 1326, 

1331 (5th Cir. 1977)(“a settlement can be fair notwithstanding a large number of class 

members who oppose it”); Flinn v. FMC Corp., 528 F.2d 1169, 1173 (4th Cir. 1975).  

When the original Settlement Agreement was approved by the district court in 2011, it 

was approved pursuant to Rule 23(e).  Moreover, Mr. Mandan has offered no 
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authority that demonstrates that the district court is barred from exercising its 

authority pursuant to Rule 23(e) with respect to subsequent amendments of the 

Settlement Agreement. 

After the district court denied the competing motions to modify the Settlement 

Agreement, Mrs. Keepseagle, through her counsel, participated in lengthy and, at 

times, contentious negotiations with the other parties over the course of several 

months.  Keepseagle Decl. II, at ¶ 6; JA 1443.  During these negotiations, the parties 

often met on a weekly basis and, at times, multiple times a week. 

Through her participation in these negotiations, Mrs. Keepseagle recognized 

that the final result of the negotiations, which is encapsulated in the Addendum to the 

Settlement Agreement, was the best available option to improve the Settlement 

Agreement for the class members.  Keepseagle Decl. II, at ¶ 5; JA 1443.  Although the 

Addendum does not distribute all of the remaining funds to prevailing claimants in 

the form of direct payments, it provides a substantial supplemental payment of 

$21,275 to each prevailing claimant.  Even though direct payments of $21,275 per 

prevailing claimant are less than Mrs. Keepseagle desired, it was the largest sum of 

direct payments that all parties were able to approve.  Keepseagle Decl. II, at ¶ 7; JA 

1443.  These supplemental payments, along with the other helpful amendments to the 

cy pres provisions of the original Settlement Agreement, are a substantial improvement 

upon the status quo.   

If the parties were unable to reach a resolution through negotiations, then the 
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class would have to abide by the original Settlement Agreement.  This would provide 

for no supplemental direct payments to class members and result in class counsel 

distributing $380 million to non-profit organizations of their choosing.  Faced with 

choosing between the original Settlement Agreement or the revised Addendum, Mrs. 

Keepseagle made the responsible choice based on her extensive participation in the 

negotiations between the parties. 

Mrs. Keepseagle and class representatives Porter Holder and Claryca Mandan 

participated fully in the negotiations with the parties.  In contrast, Mr. Mandan made 

his opposition to the Addendum known to the district court on January 20, 2016 via a 

notice to the district court.  See Comments of Keith Mandan; JA 1197-99.  

Furthermore, in addressing the district court, Mr. Mandan’s counsel informed the 

district court: 

[A]nything less than the total distribution per capita to the prevailing 
claimants is unacceptable.  And if that is something that influences this 
Court to deny the proposed addendum, he’s willing to live with the 
consequences and stand on those principles. 
 

Hr’g Tr., at 230 (Feb. 4, 2016); JA 1432.  This position is irrational and does not serve 

the best interests of the class members, including Mr. Mandan.  Rule 23(e) protects 

the interests of class members by providing the district court the final say in the 

approval or rejection of a class action settlement agreement.  See In re TOYS “R” US – 

Delaware, Inc. – Fair and Accurate Credit Transactions Act (FACTA) Litigation, 295 F.R.D. 

438, 448 (C.D. Cal. 2014)(“The court’s role in reviewing a proposed settlement is to 
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represent those class members who were not parties to the settlement negotiations 

and agreement.”).   

Rule 23(e)’s utility in protecting class members is evidenced in the present case.  

Mr. Mandan’s position is that one individual class representative is entitled to hold 

hostage any settlement that does not meet his demands, regardless of how 

unreasonable or unrealistic those demands may be.  This Court should reject Mr. 

Mandan’s argument that the district court’s authority to approve the Addendum 

pursuant to Rule 23(e) is undermined by Mr. Mandan’s solitary opposition. 

II. Messrs. Mandan and Tingle Waived Their Argument Against A Cy 
Pres Distribution 

Messrs. Mandan and Tingle waived their argument against a cy pres distribution 

of the remaining funds when they participated in the Settlement Agreement’s claims 

process.  Moreover, their objections come four years too late because they did not 

appeal the district court’s final order approving the Settlement Agreement in 2011. 

Mr. Mandan is a class representative and a prevailing claimant in the Keepseagle 

claims process.  See Comments of Keith Mandan, at 1; JA 1197.  Mr. Tingle purports 

to be a silent, absent, unnamed class member in this action.  See Brief of Appellant 

Donivon Craig Tingle, at ii.  Mr. Tingle also purports to have filed a prevailing claim 

during the Keepseagle claims process.  See Letter from D. Craig Tingle to the Honorable 

Judge Emmet G. Sullivan, at 1 (Jan. 4, 2016); Dkt. No. 839, at 39. 

As purported prevailing claimants, Messrs. Mandan and Tingle both completed 
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claim forms that contained language requiring all potential claimants to acknowledge 

that “[they] . . . forever and finally released USDA from any and all claims and causes 

of action that have been or could have been asserted against the Secretary [of 

Agriculture] by the proposed Class and the Class Members in the Case arising out of 

the conduct alleged therein.”  Keepseagle Claim Form, at 3; JA 0451.  Moreover, the 

Settlement Agreement provided that the class “agrees to the dismissal of the case with 

prejudice.”  See Settlement Agreement § VI.A; JA 0401.  

An agreement between the parties that dismisses all claims is the equivalent of a 

decision on the merits.  Chandler v. Bernake, 531 F.Supp.2d 193, 197 (D.D.C. 2008).  

The principles of res judicata bar re-litigation of settled claims and issues.  Id.   

Messrs. Mandan and Tingle gave their assent to a Settlement Agreement that 

stated “[i]n the event there is a balance remaining . . . the Claims Administrator shall 

direct any leftover funds to the Cy Pres Fund.  Class Counsel may then designate Cy 

Pres Beneficiaries to receive equal shares of the Cy Pres Fund.”  See Settlement 

Agreement, at § IX.F.7. 

The issue of whether remaining funds would be distributed to cy pres 

beneficiaries was settled in the district court’s final order in 2011.  The Addendum 

improves upon the Settlement Agreement by providing additional relief for prevailing 

claimants and establishing a more responsible and effective process for implementing 

the cy pres distribution.  Mr. Mandan’s and Mr. Tingle’s opposition to the Addendum 

is not based on the propriety of the modifications to the cy pres provisions, but instead 
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on the principles of a cy pres distribution.  Their arguments should be rejected because 

they waived these arguments when they failed to appeal the district court’s final order 

in 2011. 

III. There Is No Conflict Of Interest Between Mrs. Keepseagle And 
The Class Members 

Mr. Tingle falsely accuses the class representatives of breaching their fiduciary 

duties to the unnamed class members by supporting the Addendum to the Settlement 

Agreement.  Tingle Br., at 35-38.  These reckless allegations are completely 

unsupported by the record.  Instead, Mr. Tingle’s argument regarding the existence of 

a conflict of interest appears to rest primarily on his dissatisfaction with the results of 

the negotiations between class counsel, USDA, and Mrs. Keepseagle. 

An unnamed class member’s disapproval of an action by a class representative 

does not amount to inadequate representation.  See Newberg on Class Actions § 3:65 

(5th ed. 2014).  A difference of opinion about the propriety of a settlement agreement 

is insufficient to establish a claim of inadequate representation.  Thomas, 139 F.3d at 

232 (“a settlement can be fair even though a significant portion of the class and some 

of the named plaintiffs object to it”); see also Bethlehem Steel Corp., 823 F.2d at 22-24 

(approving class action settlement, under standard that required “that the class 

members’ interests were represented adequately,” even though all class members to 

express an opinion on the settlement opposed it).   

Class representatives are required to fairly and adequately protect the interests 
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of the entire class, not a subset of class members.  Council of & for the Blind v. Regan, 709 

F.2d 1521, 1546 (D.C. Cir. 1983)(emphasis added).  Although class representatives 

and the court should consider the views of vocal class members, a class representative 

is required to exercise judgment and discretion when determining the “propriety and 

likelihood of success of any particular course of action.”  Keepseagle v. Vilsack, 102 F. 

Supp. 3d 205, 215 (D.D.C. 2015) (citing Twelve John Does v. District of Columbia, 117 

F.3d 571, 576 (D.C. Cir. 1997) (rejecting a contention that class counsel was 

inadequate in negotiating with the defendant regarding violations of a consent decree 

for failing to seek “concessions not contained in the consent decree”)). 

Mrs. Keepseagle cannot speak for the other class representatives, but her 

personal commitment to the unnamed class members in this case remains above 

reproach.  She has been personally involved in this litigation for 17 years.  She has also 

remained personally active in the post-settlement phase of this litigation.  Keepseagle 

Decl. II, at ¶¶ 3-4; JA 1442.  She wrote numerous letters to the district court to 

express her opinions on the direction of the post-settlement developments.  See 

Keepseagle Letter I; JA 783-85; Keepseagle Letter II, JA 874-75.  She has traveled 

from her home in North Dakota to Washington, DC, at her own expense, to 

personally address the district court.  Keepseagle Decl. II, at ¶ 4; JA 1442.  She has 

fielded hundreds of phone calls from class members to discuss the case and receive 

their input.  Keepseagle Decl. II, at ¶ 4; JA 1442.  She also sought out separate 

counsel in an attempt to modify the Settlement Agreement to provide the exact same 
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relief sought by Messrs. Mandan and Tingle. 

When the district court rejected Mrs. Keepseagle’s attempt to unilaterally 

modify the Settlement Agreement, she faced the reality that the only feasible option to 

provide supplemental direct payments for the class members was an amendment 

negotiated by the parties.  Keepseagle Decl. II, at ¶ 5; JA 1443.  Through her counsel, 

she was represented in numerous in-person and telephonic negotiation meetings.  

Keepseagle Decl. II, at ¶ 6; JA 1443.  After each meeting, she participated in a call 

with her attorneys to discuss developments in the negotiations and directed her 

attorneys how to proceed.  Keepseagle Decl. II, at ¶ 6; JA 1443.  When it became 

clear that the negotiations would not yield additional direct payments for the 

prevailing claimants, she made the difficult decision to enter into an agreement with 

the parties.  Keepseagle Decl. II, at ¶ 7; JA 1443. 

Mr. Tingle asserts that class representatives were provided seats on the 

proposed Native American Agriculture Fund’s (Trust) Board of Trustees to 

improperly “incentivize” a change in position with regards to the Addendum to the 

Settlement Agreement.  Tingle Br., at 35-36.  This allegation is offensive and is 

completely unsupported by the record. 

There are many positive and beneficial reasons to include class representatives 

on the Trust’s Board of Trustees.  The class representatives will serve a vital role as 

trustees because their presence will ensure a connection between the Trust and the 

Keepseagle case.  The trustees will be responsible for distributing a substantial amount 
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of funds to non-profit organizations to the benefit of the class members.  The 

proposed trustees are a diverse group of individuals with experience in government 

service, non-profit organizations, and the unique challenges faced by Native American 

farmers and ranchers.  To deprive the Trust’s Board of leadership from the class 

representatives would make the Trust less accountable to the class members it is 

intended to serve.   

Mr. Tingle also takes issue with the award of supplemental incentive awards to 

Mr. Holder, Mrs. Keepseagle, and Ms. Mandan.  Tingle Br., at 37.  He cites Radcliffe v. 

Experian Information Solutions, Inc., 715 F.3d 1157, 1164 (9th Cir. 2013), for the 

proposition that “[i]incentive awards create an unacceptable disconnect between the 

interest of the contracting representatives and class counsel on the one hand and 

members of the class on the other.”  Tingle Br., at 37.  This is an inaccurate and 

misleading interpretation of Radcliffe.  The Radcliffe court disapproved of an incentive 

award scheme wherein class representatives had agreed to a sliding scale of incentive 

awards that was capped at $75,000 if the class’s monetary relief exceeded $10 million.  

Radcliffe, 715 F.3d at 1163-64.  The Ninth Circuit correctly took issue with this 

arrangement because it provided no incentive for class representatives to seek relief in 

excess of $10 million, which created a “disconnect” between the class representatives 

and unnamed class members.  Id. 

Mr. Tingle makes another perplexing argument that “[i]t is particularly 

troubling that these payments were not disclosed when it [sic] should have been and 
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where it was plainly relevant to do so.”  Tingle Br., at 38.  Therein he cites to Rodriguez 

v. West Publishing Corp., 563 F.3d 948 (9th Cir. 2009).  In Rodriguez, the Ninth Circuit 

disapproved of an arrangement wherein class representatives entered into incentive 

agreements as part of the initial retention of counsel in the case.  Rodriguez, 563 F.3d at 

959.  There was no such improper arrangement in the present case.  The supplemental 

incentive awards recognize the years of effort expended by Mr. Holder, Mrs. 

Keepseagle, and Ms. Mandan during the post-settlement phase of this case.  The class 

received adequate notice of the incentive awards and was allowed to provide the 

district court comments with respect to the incentive awards.  See Amended Order, 

Dkt. No. 828. 

Mr. Tingle did not object the original Settlement Agreement, which also 

provided incentive awards to class representatives, and was approved by the district 

court on April 28, 2011.  See Order for Final Approval, at 2-3; JA 0590-91.  Now, 

however, he alleges that any incentive award presents an irreconcilable conflict of 

interest.  This position is not supported by law.  “[C]lass representative incentive 

awards are intended to compensate class representatives for work done on behalf of 

the class, to make up for financial or reputational risk undertaken in bringing the 

action.”  Rodriguez, 563 F.3d at 958. 

Mrs. Keepseagle’s proposed supplemental incentive award would be 

compensation for the hundreds of phone calls with class members, countless hours of 

meetings with her attorneys, numerous in-person meetings with class members, and 

USCA Case #16-5189      Document #1647381            Filed: 11/22/2016      Page 37 of 50



29 
 

multiple court appearances on behalf of class members since this case was originally 

settled in 2011.  See Keepseagle Decl. II, at ¶ 4; JA 1442. Moreover, should this Court 

affirm the district court’s decision, approximately $77 million in supplemental 

payments will be distributed to prevailing claimants. Mrs. Keepseagle deserves much 

of the credit for triggering negotiations that resulted in the new settlement. 

Accordingly, a supplemental service award for Mrs. Keepseagle’s efforts is justified 

and does not pose any conflict of interest. 

CONCLUSION 

 For the foregoing reasons, Marilyn Keepseagle respectfully requests that this 

Court affirm the district court’s decision. 

 

Dated November 22, 2016 
 
     Respectfully submitted, 
 
     /s/ Marshall L. Matz 
     Marshall L. Matz 
     John G. Dillard 
     OLSSON FRANK WEEDA TERMAN MATZ PC 
     600 New Hampshire Ave., NW 
     Suite 500 
     Washington, DC 20037 
     Telephone: 202-789-1212 
     Facsimile: 202-234-3550 
     mmatz@ofwlaw.com       
 
     Counsel for Plaintiff-Appellee Marilyn Keepseagle 
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Equal Credit Opportunity Act – 15 U.S.C. § 1691a-1691d, 1691f 
 
15 U.S.C. § 1691a – Definitions; rules of construction 
 

(a)  The definitions and rules of construction set forth in this section are applicable 
for the purposes of this subchapter. 

(b)  The term “applicant” means any person who applies to a creditor directly for 
an extension, renewal, or continuation of credit, or applies to a creditor indirectly by 
use of an existing credit plan for an amount exceeding a previously established credit 
limit. 

(c) The term “Bureau” means the Bureau of Consumer Financial Protection. 
(d) The term “credit” means the right granted by a creditor to a debtor to defer 

payment of debt or to incur debts and defer its payment or to purchase property or 
services and defer payment therefor. 

(e) The term “creditor” means any person who regularly extends, renews, or 
continues credit; any person who regularly arranges for the extension, renewal, or 
continuation of credit; or any assignee of an original creditor who participates in the 
decision to extend, renew, or continue credit. 

(f) The term “person” means a natural person, a corporation, government or 
governmental subdivision or agency, trust, estate, partnership, cooperative, or 
association. 

(g) Any reference to any requirement imposed under this subchapter or any 
provision thereof includes reference to the regulations of the Bureau under this 
subchapter or the provision thereof in question. 
 
15  U.S.C. § 1691b – Promulgation of Regulations by the Bureau 
 
(a)IN GENERAL - The Bureau shall prescribe regulations to carry out the purposes of 
this subchapter. These regulations may contain but are not limited to such 
classifications, differentiation, or other provision, and may provide for such 
adjustments and exceptions for any class of transactions, as in the judgment of the 
Bureau are necessary or proper to effectuate the purposes of this subchapter, to 
prevent circumvention or evasion thereof, or to facilitate or substantiate compliance 
therewith. 
(b)EXEMPT TRANSACTIONS - Such regulations may exempt from the provisions of this 
subchapter any class of transactions that are not primarily for personal, family, or 
household purposes, or business or commercial loans made available by a financial 
institution, except that a particular type within a class of such transactions may be 
exempted if the Bureau determines, after making an express finding that the 
application of this subchapter or of any provision of this subchapter of such 
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transaction would not contribute substantially to effecting the purposes of this 
subchapter. 
(c)LIMITATION ON EXEMPTIONS - An exemption granted pursuant to subsection (b) 
shall be for no longer than five years and shall be extended only if the Bureau makes a 
subsequent determination, in the manner described by such paragraph, that such 
exemption remains appropriate. 
(d)MAINTENANCE OF RECORDS - Pursuant to Bureau regulations, entities making 
business or commercial loans shall maintain such records or other data relating to 
such loans as may be necessary to evidence compliance with this subsection or 
enforce any action pursuant to the authority of this chapter. In no event shall such 
records or data be maintained for a period of less than one year. The Bureau shall 
promulgate regulations to implement this paragraph in the manner prescribed 
by chapter 5 of title 5. 
(e)NOTICE OF DENIAL OF LOAN - The Bureau shall provide in regulations that an 
applicant for a business or commercial loan shall be provided a written notice of such 
applicant’s right to receive a written statement of the reasons for the denial of such 
loan. 
(f)BOARD AUTHORITY - Notwithstanding subsection (a), the Board shall prescribe 
regulations to carry out the purposes of this subchapter with respect to a person 
described in section 5519(a) of title 12. These regulations may contain but are not 
limited to such classifications, differentiation, or other provision, and may provide for 
such adjustments and exceptions for any class of transactions, as in the judgment of 
the Board are necessary or proper to effectuate the purposes of this subchapter, to 
prevent circumvention or evasion thereof, or to facilitate or substantiate compliance 
therewith. 
(g)DEFERENCE - Notwithstanding any power granted to any Federal agency under this 
subchapter, the deference that a court affords to a Federal agency with respect to a 
determination made by such agency relating to the meaning or interpretation of any 
provision of this subchapter that is subject to the jurisdiction of such agency shall be 
applied as if that agency were the only agency authorized to apply, enforce, interpret, 
or administer the provisions of this subchapter. 
 
15 U.S.C. § 1691c – Administrative Enforcement 
 
(a)ENFORCING AGENCIES- Subject to subtitle B of the Consumer Protection Financial 
Protection Act of 2010 with the requirements imposed under this subchapter shall be 
enforced under: 
(1)section 8 of the Federal Deposit Insurance Act [12 U.S.C. 1818], by the appropriate 
Federal banking agency, as defined in section 3(q) of the Federal Deposit Insurance 
Act (12 U.S.C. 1813(q)), with respect to— 
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(A) national banks, Federal savings associations, and Federal branches and Federal 
agencies of foreign banks; 
(B) member banks of the Federal Reserve System (other than national banks), 
branches and agencies of foreign banks (other than Federal branches, Federal 
agencies, and insured State branches of foreign banks), commercial lending companies 
owned or controlled by foreign banks, and organizations operating under section 25 
or 25A of the Federal Reserve Act [12 U.S.C. 601 et seq., 611 et seq.]; and 
(C) banks and State savings associations insured by the Federal Deposit Insurance 
Corporation (other than members of the Federal Reserve System), and insured State 
branches of foreign banks; 
(2) The Federal Credit Union Act [12 U.S.C. 1751 et seq.], by the Administrator of the 
National Credit Union Administration with respect to any Federal Credit Union. 
(3) Subtitle IV of title 49, by the Secretary of Transportation, with respect to all 
carriers subject to the jurisdiction of the Surface Transportation Board. 
(4) Part A of subtitle VII of title 49, by the Secretary of Transportation with respect to 
any air carrier or foreign air carrier subject to that part. 
(5) The Packers and Stockyards Act, 1921 [7 U.S.C. 181 et seq.] (except as provided in 
section 406 of that Act [7 U.S.C. 226, 227]), by the Secretary of Agriculture with 
respect to any activities subject to that Act. 
(6) The Farm Credit Act of 1971 [12 U.S.C. 2001 et seq.], by the Farm Credit 
Administration with respect to any Federal land bank, Federal land bank association, 
Federal intermediate credit bank, and production credit association; 
(7) The Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.], by the Securities and 
Exchange Commission with respect to brokers and dealers; 
(8) The Small Business Investment Act of 1958 [15 U.S.C. 661 et seq.], by the Small 
Business Administration, with respect to small business investment companies; and 
(9) Subtitle E of the Consumer Financial Protection Act of 2010 [12 U.S.C. 5561 et 
seq.], by the Bureau, with respect to any person subject to this subchapter. 
The terms used in paragraph (1) that are not defined in this subchapter or otherwise 
defined in section 3(s) of the Federal Deposit Insurance Act (12 U.S.C. 1813(s)) shall 
have the meaning given to them in section 1(b) of the International Banking Act of 
1978 (12 U.S.C. 3101). 
(b)VIOLATIONS OF SUBCHAPTER DEEMED VIOLATIONS OF PREEXISTING STATUTORY 

REQUIREMENTS; ADDITIONAL AGENCY POWERS - For the purpose of the exercise by 
any agency referred to in subsection (a) of its powers under any Act referred to in that 
subsection, a violation of any requirement imposed under this subchapter shall be 
deemed to be a violation of a requirement imposed under that Act. In addition to its 
powers under any provision of law specifically referred to in subsection (a), each of 
the agencies referred to in that subsection may exercise for the purpose of enforcing 
compliance with any requirement imposed under this subchapter, any other authority 
conferred on it by law. The exercise of the authorities of any of the agencies referred 
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to in subsection (a) for the purpose of enforcing compliance with any requirement 
imposed under this subchapter shall in no way preclude the exercise of such 
authorities for the purpose of enforcing compliance with any other provision of law 
not relating to the prohibition of discrimination on the basis of sex or marital status 
with respect to any aspect of a credit transaction. 
(c) OVERALL ENFORCEMENT AUTHORITY OF FEDERAL TRADE COMMISSION - Except 
to the extent that enforcement of the requirements imposed under this subchapter is 
specifically committed to some other Government agency under any of paragraphs (1) 
through (8) of subsection (a), and subject to subtitle B of the Consumer Financial 
Protection Act of 2010, the Federal Trade Commission shall be authorized to enforce 
such requirements. For the purpose of the exercise by the Federal Trade Commission 
of its functions and powers under the Federal Trade Commission Act (15 U.S.C. 41 et 
seq.), a violation of any requirement imposed under this subchapter shall be deemed a 
violation of a requirement imposed under that Act. All of the functions and powers of 
the Federal Trade Commission under the Federal Trade Commission Act are available 
to the Federal Trade Commission to enforce compliance by any person with the 
requirements imposed under this subchapter, irrespective of whether that person is 
engaged in commerce or meets any other jurisdictional tests under the Federal Trade 
Commission Act, including the power to enforce any rule prescribed by the Bureau 
under this subchapter in the same manner as if the violation had been a violation of a 
Federal Trade Commission trade regulation rule. 
(d)RULES AND REGULATIONS BY ENFORCING AGENCIES - The authority of the Bureau 
to issue regulations under this subchapter does not impair the authority of any other 
agency designated in this section to make rules respecting its own procedures in 
enforcing compliance with requirements imposed under this subchapter. 
 
15 U.S.C. § 1691c-1 – Incentives for self-testing and self-correction 
 
(a)PRIVILEGED INFORMATION 
(1)CONDITIONS FOR PRIVILEGE A report or result of a self-test (as that term is defined 
by regulations of the Bureau) shall be considered to be privileged under paragraph (2) 
if a creditor— 
(A) conducts, or authorizes an independent third party to conduct, a self-test of any 
aspect of a credit transaction by a creditor, in order to determine the level or 
effectiveness of compliance with this subchapter by the creditor; and 
(B) has identified any possible violation of this subchapter by the creditor and has 
taken, or is taking, appropriate corrective action to address any such possible 
violation. 
(2)PRIVILEGED SELF-TEST If a creditor meets the conditions specified in 
subparagraphs (A) and (B) of paragraph (1) with respect to a self-test described in that 
paragraph, any report or results of that self-test— 
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(A) shall be privileged; and 
(B)may not be obtained or used by any applicant, department, or agency in any— 
(i) proceeding or civil action in which one or more violations of this subchapter are 
alleged; or 
(ii) examination or investigation relating to compliance with this subchapter. 
(b)RESULTS OF SELF-TESTING 
(1)IN GENERAL No provision of this section may be construed to prevent an 
applicant, department, or agency from obtaining or using a report or results of any 
self-test in any proceeding or civil action in which a violation of this subchapter is 
alleged, or in any examination or investigation of compliance with this subchapter if— 
(A)the creditor or any person with lawful access to the report or results— 
(i) voluntarily releases or discloses all, or any part of, the report or results to the 
applicant, department, or agency, or to the general public; or 
(ii) refers to or describes the report or results as a defense to charges of violations of 
this subchapter against the creditor to whom the self-test relates; or 
(B) the report or results are sought in conjunction with an adjudication or admission 
of a violation of this subchapter for the sole purpose of determining an appropriate 
penalty or remedy. 
(2)DISCLOSURE FOR DETERMINATION OF PENALTY OR REMEDY Any report or results 
of a self-test that are disclosed for the purpose specified in paragraph (1)(B)— 
(A) shall be used only for the particular proceeding in which the adjudication or 
admission referred to in paragraph (1)(B) is made; and 
(B) may not be used in any other action or proceeding. 
(c)ADJUDICATION An applicant, department, or agency that challenges a privilege 
asserted under this section may seek a determination of the existence and application 
of that privilege in— 
(1) a court of competent jurisdiction; or 
(2) an administrative law proceeding with appropriate jurisdiction. 
 
15 U.S.C. § 1691c-2 – Small business loan data collection 
 
(a)PURPOSE -The purpose of this section is to facilitate enforcement of fair lending 
laws and enable communities, governmental entities, and creditors to identify business 
and community development needs and opportunities of women-owned, minority-
owned, and small businesses. 
(b)INFORMATION GATHERING - Subject to the requirements of this section, in the case 
of any application to a financial institution for credit for women-owned, minority-
owned, or small business, the financial institution shall— 
(1) inquire whether the business is a women-owned, minority-owned, or small 
business, without regard to whether such application is received in person, by mail, by 
telephone, by electronic mail or other form of electronic transmission, or by any other 
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means, and whether or not such application is in response to a solicitation by the 
financial institution; and 
(2) maintain a record of the responses to such inquiry, separate from the application 
and accompanying information. 
(c)RIGHT TO REFUSE - Any applicant for credit may refuse to provide any information 
requested pursuant to subsection (b) in connection with any application for credit. 
(d)NO ACCESS BY UNDERWRITERS 
(1)LIMITATION Where feasible, no loan underwriter or other officer or employee of a 
financial institution, or any affiliate of a financial institution, involved in making any 
determination concerning an application for credit shall have access to any 
information provided by the applicant pursuant to a request under subsection (b) in 
connection with such application. 
(2)LIMITED ACCESS If a financial institution determines that a loan underwriter or 
other officer or employee of a financial institution, or any affiliate of a financial 
institution, involved in making any determination concerning an application for credit 
should have access to any information provided by the applicant pursuant to a request 
under subsection (b), the financial institution shall provide notice to the applicant of 
the access of the underwriter to such information, along with notice that the financial 
institution may not discriminate on the basis of such information. 
(e)FORM AND MANNER OF INFORMATION 
(1)IN GENERAL Each financial institution shall compile and maintain, in accordance 
with regulations of the Bureau, a record of the information provided by any loan 
applicant pursuant to a request under subsection (b). 
(2)ITEMIZATION Information compiled and maintained under paragraph (1) shall be 
itemized in order to clearly and conspicuously disclose— 
(A) the number of the application and the date on which the application was received; 
(B) the type and purpose of the loan or other credit being applied for; 
(C) the amount of the credit or credit limit applied for, and the amount of the credit 
transaction or the credit limit approved for such applicant; 
(D) the type of action taken with respect to such application, and the date of such 
action; 
(E) the census tract in which is located the principal place of business of the women-
owned, minority-owned, or small business loan applicant; 
(F) the gross annual revenue of the business in the last fiscal year of the women-
owned, minority-owned, or small business loan applicant preceding the date of the 
application; 
(G) the race, sex, and ethnicity of the principal owners of the business; and 
(H) any additional data that the Bureau determines would aid in fulfilling the purposes 
of this section. 
(3)NO PERSONALLY IDENTIFIABLE INFORMATION - In compiling and maintaining any 
record of information under this section, a financial institution may not include in 
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such record the name, specific address (other than the census tract required under 
paragraph (1)(E)),[1] telephone number, electronic mail address, or any other 
personally identifiable information concerning any individual who is, or is connected 
with, the women-owned, minority-owned, or small business loan applicant. 
(4)DISCRETION TO DELETE OR MODIFY PUBLICLY AVAILABLE DATA - The Bureau may, 
at its discretion, delete or modify data collected under this section which is or will be 
available to the public, if the Bureau determines that the deletion or modification of 
the data would advance a privacy interest. 
(f)AVAILABILITY OF INFORMATION 
(1)SUBMISSION TO BUREAU The data required to be compiled and maintained under 
this section by any financial institution shall be submitted annually to the Bureau. 
(2)AVAILABILITY OF INFORMATION Information compiled and maintained under this 
section shall be— 
(A) retained for not less than 3 years after the date of preparation; 
(B) made available to any member of the public, upon request, in the form required 
under regulations prescribed by the Bureau; 
(C) annually made available to the public generally by the Bureau, in such form and in 
such manner as is determined by the Bureau, by regulation. 
(3)COMPILATION OF AGGREGATE DATA - The Bureau may, at its discretion— 
(A) compile and aggregate data collected under this section for its own use; and 
(B) make public such compilations of aggregate data. 
(g)BUREAU ACTION 
(1)IN GENERAL - The Bureau shall prescribe such rules and issue such guidance as may 
be necessary to carry out, enforce, and compile data pursuant to this section. 
(2)EXCEPTIONS - The Bureau, by rule or order, may adopt exceptions to any 
requirement of this section and may, conditionally or unconditionally, exempt any 
financial institution or class of financial institutions from the requirements of this 
section, as the Bureau deems necessary or appropriate to carry out the purposes of 
this section. 
(3)GUIDANCE - The Bureau shall issue guidance designed to facilitate compliance with 
the requirements of this section, including assisting financial institutions in working 
with applicants to determine whether the applicants are women-owned, minority-
owned, or small businesses for purposes of this section. 
(h)DEFINITIONS For purposes of this section, the following definitions shall apply: 
(1)FINANCIAL INSTITUTION - The term “financial institution” means any partnership, 
company, corporation, association (incorporated or unincorporated), trust, estate, 
cooperative organization, or other entity that engages in any financial activity. 
(2)SMALL BUSINESS - The term “small business” has the same meaning as the term 
“small business concern” in section 632 of this title. 
(3)SMALL BUSINESS LOAN - The term “small business loan” means a loan made to a 
small business. 
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(4)MINORITY - The term “minority” has the same meaning as in section 1204(c)(3) of 
the Financial Institutions Reform, Recovery, and Enforcement Act of 1989. 
(5)MINORITY-OWNED BUSINESS The term “minority-owned business” means a 
business— 
(A) more than 50 percent of the ownership or control of which is held by 1 or more 
minority individuals; and 
(B) more than 50 percent of the net profit or loss of which accrues to 1 or more 
minority individuals. 
(6)WOMEN-OWNED BUSINESS The term “women-owned business” means a 
business— 
(A) more than 50 percent of the ownership or control of which is held by 1 or more 
women; and 
(B) more than 50 percent of the net profit or loss of which accrues to 1 or more 
women. 
 
15 U.S.C. § 1691d – Applicability of other laws 
 
(a)REQUESTS FOR SIGNATURE OF HUSBAND AND WIFE FOR CREATION OF VALID 

LIEN, ETC. A request for the signature of both parties to a marriage for the purpose 
of creating a valid lien, passing clear title, waiving inchoate rights to property, or 
assigning earnings, shall not constitute discrimination under this subchapter: Provided, 
however, That this provision shall not be construed to permit a creditor to take sex or 
marital status into account in connection with the evaluation of creditworthiness of 
any applicant. 
(b)STATE PROPERTY LAWS AFFECTING CREDITWORTHINESS Consideration or 
application of State property laws directly or indirectly affecting creditworthiness shall 
not constitute discrimination for purposes of this subchapter. 
(c)STATE LAWS PROHIBITING SEPARATE EXTENSION OF CONSUMER CREDIT TO 

HUSBAND AND WIFE Any provision of State law which prohibits the separate 
extension of consumer credit to each party to a marriage shall not apply in any case 
where each party to a marriage voluntarily applies for separate credit from the same 
creditor: Provided, That in any case where such a State law is so preempted, each party 
to the marriage shall be solely responsible for the debt so contracted. 
(d)COMBINING CREDIT ACCOUNTS OF HUSBAND AND WIFE WITH SAME CREDITOR 

TO DETERMINE PERMISSIBLE FINANCE CHARGES OR LOAN CEILINGS UNDER 

FEDERAL OR STATE LAWS When each party to a marriage separately and voluntarily 
applies for and obtains separate credit accounts with the same creditor, those 
accounts shall not be aggregated or otherwise combined for purposes of determining 
permissible finance charges or permissible loan ceilings under the laws of any State or 
of the United States. 
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(e)ELECTION OF REMEDIES UNDER SUBCHAPTER OR STATE LAW; NATURE OF 

RELIEF DETERMINING APPLICABILITY Where the same act or omission constitutes a 
violation of this subchapter and of applicable State law, a person aggrieved by such 
conduct may bring a legal action to recover monetary damages either under this 
subchapter or under such State law, but not both. This election of remedies shall not 
apply to court actions in which the relief sought does not include monetary damages 
or to administrative actions. 
(f)COMPLIANCE WITH INCONSISTENT STATE LAWS; DETERMINATION OF 

INCONSISTENCY This subchapter does not annul, alter, or affect, or exempt any 
person subject to the provisions of this subchapter from complying with, the laws of 
any State with respect to credit discrimination, except to the extent that those laws are 
inconsistent with any provision of this subchapter, and then only to the extent of the 
inconsistency. The Bureau is authorized to determine whether such inconsistencies 
exist. The Bureau may not determine that any State law is inconsistent with any 
provision of this subchapter if the Bureau determines that such law gives greater 
protection to the applicant. 
(g)EXEMPTION BY REGULATION OF CREDIT TRANSACTIONS COVERED BY STATE 

LAW; FAILURE TO COMPLY WITH STATE LAW The Bureau shall by regulation exempt 
from the requirements of sections 1691 and 1691a of this title any class of credit 
transactions within any State if it determines that under the law of that State that class 
of transactions is subject to requirements substantially similar to those imposed under 
this subchapter or that such law gives greater protection to the applicant, and that 
there is adequate provision for enforcement. Failure to comply with any requirement 
of such State law in any transaction so exempted shall constitute a violation of this 
subchapter for the purposes of section 1691e of this title. 
 
15 U.S.C. § 1691f – Annual reports to Congress; contents 
 
Each year, the Bureau and the Attorney General shall, respectively, make reports to 
the Congress concerning the administration of their functions under this subchapter, 
including such recommendations as the Bureau and the Attorney General, 
respectively, deem necessary or appropriate. In addition, each report of the Bureau 
shall include its assessment of the extent to which compliance with the requirements 
of this subchapter is being achieved, and a summary of the enforcement actions taken 
by each of the agencies assigned administrative enforcement responsibilities 
under section 1691c of this title. 
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