
 

  2575864.2 

 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF NEW YORK 

CAYUGA INDIAN NATION OF NEW YORK, 
 

 

Civil Action No. 11-cv-6004-CJS 

 

 
Plaintiff, 

 

  

-vs-  

SENECA COUNTY, NEW YORK, 
 

 
Defendant. 

 

  

 

 

 

 

 

 

 

 

 

 

DEFENDANT’S MEMORANDUM OF LAW IN OPPOSITION TO  

PLAINTIFF’S MOTION TO DISMISS 

 

 

 

 

 

 

 

 

 

BOND, SCHOENECK & KING, PLLC 

Brian Laudadio, Esq. 

Louis P. DiLorenzo, Esq. 

Mary P. Moore, Esq. 

350 Linden Oaks, Suite 310 

Rochester, NY 14625 

Telephone:  (585) 362-4700 

 

Attorneys for Defendant 

Case 6:11-cv-06004-CJS   Document 40   Filed 10/29/15   Page 1 of 26



 

 i 2575864.2 

 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES .......................................................................................................... ii 

FACTUAL AND PROCEDURAL BACKGROUND.................................................................... 2 

ARGUMENT .................................................................................................................................. 3 

I. SOVEREIGN IMMUNITY DOES NOT BAR THE COUNTERCLAIM. ..................3 

II. THE COUNTERCLAIM RAISES AN ACTUAL CASE OR 

CONTROVERSY. .........................................................................................................5 

III. THE COUNTERCLAIM IS NOT BARRED BY COLLATERAL 

ESTOPPEL. ...................................................................................................................8 

A. The County Is Not in Privity With The Gould Defendants. ..............................9 

B. The Application of Collateral Estoppel is Improper Because Gould 

Decided a Question of Law, Distinct from the Issues Presented by the 

Counterclaim. ...................................................................................................11 

IV. THE COUNTERCLAIM IS NOT FORECLOSED BY PRECEDENT. .....................14 

A. The Second Circuit’s Decision in City of Sherrill Does Not Foreclose 

the Counterclaim. .............................................................................................15 

B. District Court Precedent Cannot Foreclose the Counterclaim, 

Particularly in Light of the Supreme Court’s Decision in City of 

Sherrill. ............................................................................................................17 

CONCLUSION ............................................................................................................................. 18 

 

Case 6:11-cv-06004-CJS   Document 40   Filed 10/29/15   Page 2 of 26



 

 ii 2575864.2 

 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Abreu v. Coughlin, 

161 A.D.2d 844 (N.Y. App. Div. 3d Dep’t 1990) ...................................................................11 

Barry v. City of New York, 

933 F. Supp. 2d 416 (E.D.N.Y. 2013) .......................................................................................5 

Berrey v. Ascarco, Inc., 

439 F.3d 636 (10th Cir. 2006) ...................................................................................................4 

Brown v. City of New York, 

60 N.Y.2d 897 (N.Y. 1983) .....................................................................................................10 

Brown v. Kelly, 

609 F.3d 467 (2d Cir. 2010).....................................................................................................16 

Buechel v. Bain, 

97 N.Y.2d 295 (2001) ................................................................................................................9 

Cayuga Indian Nation of New York v. Gould, 

14 N.Y.3d 614 (2010) ...................................................................................................... passim 

Cayuga Indian Nation v. Cuomo, 

730 F. Supp. 485, 486-92 (1990) .................................................................................13, 16, 17 

Cayuga Indian Nation v. Cuomo, 

758 F. Supp. 107 (N.D.N.Y. 1991) ..........................................................................................17 

Cayuga Indian Nation v. Pataki, 

413 F.3d 266 (2d Cir. 2005)...................................................................................13, 16, 17, 18 

Cayuga Indian Nation v. Village of Union Springs, 

293 F. Supp. 2d 183 (N.D.N.Y 2003) ..........................................................................3, 5, 7, 18 

Cayuga Indian Nation v. Village of Union Springs, 

317 F. Supp. 2d 128 (N.D.N.Y. 2004) .....................................................................................17 

City of Sherrill v. Oneida Indian Nation of N.Y., 

544 U.S. 197 (2005) ......................................................................................................... passim 

Conopco, Inc. v. Roll Int'l, 

231 F.3d 82 (2d Cir. 2000).........................................................................................................9 

David v. Biondo, 

92 N.Y.2d 318 (N.Y. 1998) ...........................................................................................9, 11, 13 

Case 6:11-cv-06004-CJS   Document 40   Filed 10/29/15   Page 3 of 26



 

 iii 2575864.2 

 

Dep’t of Pers. v. City Civil Serv. Com., 

94 A.D.2d 5 (N.Y. App. Div. 3d Dep’t 1983) .........................................................................14 

Digangi v. Gov't Emp’rs. Ins. Co., 

2014 U.S. Dist. LEXIS 99852 (E.D.N.Y. July 22, 2014) ........................................................16 

Goncalves v. Regent Int’l Hotels, Ltd., 

58 N.Y.2d 206 (N.Y. 1983) .....................................................................................................14 

Gov't Employees Ins. Co. v. Saco, 

2014 U.S. Dist. LEXIS 20919 (E.D.N.Y. Feb. 18, 2014) ..........................................................5 

Gray v. Lacke, 

885 F.2d 399 (7th Cir. 1989) ...................................................................................................11 

Gregory v. Chehi, 

843 F.2d 111 (3d Cir. 1988).....................................................................................................11 

Jacobson v. Fireman's Fund Ins. Co., 

111 F.3d 261 (2d Cir. 1997).......................................................................................................9 

Juan C. v. Cortines, 

89 N.Y.2d 659 (N.Y. 1997) .....................................................................................................10 

Maryland Cas. Co. v. Pac. Coal & Oil Co., 

312 U.S. 270 (1941) ...............................................................................................................5, 7 

McGrath v. Gold, 

36 N.Y.2d 406 (N.Y. 1975) .................................................................................................9, 12 

MedImmune, Inc. v. Genentech. Inc., 

549 U.S. 118 (2007) ...................................................................................................................5 

Migra v. Warren City School Dist. Bd. of Educ., 

465 U.S. 75 (1984) .....................................................................................................................9 

O'Connor v. Donaldson, 

422 U.S. 563 (1975) .................................................................................................................16 

Oneida Indian Nation of N.Y. v. City of Sherrill, 

337 F.3d 139 (2d Cir. 2003).....................................................................................................15 

Oneida Indian Nation of N.Y. v. New York, 

194 F. Supp.2d 104 (N.D.N.Y. 2002) ................................................................................3, 5, 6 

Oneida Tribe of Indians v. Village of Hobart, 

500 F. Supp. 2d 1143 (E.D. Wisc. 2007) ...............................................................................7, 8 

Case 6:11-cv-06004-CJS   Document 40   Filed 10/29/15   Page 4 of 26



 

 iv 2575864.2 

 

People v. Morgan, 

111 A.D.2d 771 (2d Dep’t 1985) .............................................................................................10 

Prudential Secs. v. Woodrell, 

1996 U.S. Dist. LEXIS 13586 (S.D.N.Y. Sept. 12, 1996) .......................................................14 

Recording Co. v. Chowdhury, 

2008 U.S. Dist. LEXIS 63783 ...................................................................................................6 

Rosebud Sioux Tribe v. A & P Steel, Inc., 

874 F.2d 550 (8th Cir. 1989) .....................................................................................................4 

Rupp v. Omaha Indian Tribe, 

45 F.3d 1241 (8th Cir. 1995) .....................................................................................................7 

Saccoccio v. Lange, 

194 A.D.2d 794 (2d Dep’t 1993) .............................................................................................10 

Sterling Natl. Bank v. E. Shipping Worldwide, Inc., 

35 A.D.3d 222 (N.Y. App. Div. 1st Dep’t 2006) .....................................................................11 

Steuben Foods, Inc. v. Oystar USA, Inc., 

2012 U.S. Dist. LEXIS 70638 (W.D.N.Y. May 18, 2012) ......................................................16 

United States v. Bull, 

295 U.S. 247 (1935) ...................................................................................................................8 

Waldman v. Vill. of Kiryas Joel, 

39 F. Supp. 2d 370 (S.D.N.Y. 1999)........................................................................................11 

Statutes 

18 U.S.C. § 1151 .................................................................................................................... passim 

25 U.S.C. § 177 ................................................................................................................................2 

25 U.S.C. § 465 ..............................................................................................................................18 

25 U.S.C. § 2703(4) .....................................................................................................12, 13, 14, 18 

28 U.S.C. § 2201(a) .........................................................................................................................5 

42 U.S.C. § 1983 ..............................................................................................................................2 

N.Y. Indian Law § 6 .............................................................................................................. passim 

N.Y. Real Property Tax Law § 454 ....................................................................................... passim 

N.Y. Tax Law § 470(16) ........................................................................................................ passim 

Case 6:11-cv-06004-CJS   Document 40   Filed 10/29/15   Page 5 of 26



 

 v 2575864.2 

 

N.Y. Tax Law § 470(16)(a) ...............................................................................................10, 12, 13 

Other Authorities 

Fed. R. Civ. P. 12(b)(6)..............................................................................................................8, 16 

 

 

Case 6:11-cv-06004-CJS   Document 40   Filed 10/29/15   Page 6 of 26



 

 1 2575864.2 

 

 

PRELIMINARY STATEMENT 

Defendant Seneca County, New York (the “County”), through its counsel Bond 

Schoeneck & King, PLLC, respectfully submits this memorandum of law in opposition to 

Plaintiff Cayuga Indian Nation of New York’s (the “Cayugas” or the “Nation”) motion to 

dismiss the Counterclaim.  As a primary matter, the Counterclaim is not barred by sovereign 

immunity because it mirrors the relief sought in the Nation’s affirmative claims by seeking a 

determination that the land at issue is not an Indian reservation under the federal and state 

statutes put at issue in the Amended Complaint.  Furthermore, an actual case or controversy 

exists because the Counterclaim arises out of the Nation’s refusal to pay real property taxes on 

the land based, at least in part, on assertions that the imposition of real property taxes violates the 

statutes at issue in the Counterclaim—N.Y. Real Property Tax Law § 454, N.Y. Indian Law § 6, 

and 18 U.S.C. § 1151.   

Additionally, the County is not collaterally estopped from arguing that the land at issue is 

not an Indian reservation for purposes of these statutes because it is not in privity with the 

defendants in Cayuga Indian Nation of New York v. Gould, 14 N.Y.3d 614 (2010).  At any rate, 

Gould decided a different issue of law—whether the Nation’s purported land constituted a 

“qualified reservation” under N.Y. Tax Law § 470(16)—and thus collateral estoppel is 

inappropriate because it does not apply to determinations regarding questions of law and the 

issue actually decided in Gould is distinct from those raised in the Counterclaim.  Finally, the 

Counterclaim is not foreclosed by binding precedent.  In fact, the Supreme Court’s decision in 

City of Sherrill v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005), which postdates any of the 

decisions upon which the Nation’s argument relies, dramatically altered the legal landscape 
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regarding Indian land claims and supports an argument that the Nation is not entitled to the rights 

provided for in the federal and state statutes at issue because it does not presently exercise 

sovereign authority over the land.   

FACTUAL AND PROCEDURAL BACKGROUND 

 The Nation brought the instant action seeking declaratory and injunctive relief against the 

County after it instituted foreclosure proceedings against five properties (the “Subject 

Properties”) in response to the Nation’s refusal to pay taxes on them.  (Am. Compl. ¶¶ 7, 12, 

Dkt. 9.)  The Nation contends that the imposition of taxes on the Subject Properties “is illegal 

under federal and state law.”  (Id. ¶ 12.)  It asserts that the United States recognized a Cayuga 

reservation under federal law through the 1794 Treaty of Canandaigua, which was lost through a 

series of illegal sales to the State of New York.  (Id. ¶¶ 7, 9.)  The Nation contends that while it 

only recently purchased the Subject Properties on the open market, that the Nation’s reservation 

continues to exist to the present day.  (Id. ¶¶ 10-11.) 

As a result, the Nation claims that the Subject Properties are “Indian country” within the 

meaning of 18 U.S.C. § 1151 and that the County’s efforts to foreclose on, acquire, convey, sell 

or transfer title to the Subject Properties violates (a) the 1794 Treaty of Canandaigua, (b) Article 

I, Section 8 of the U.S. Constitution; (c) the Non-Intercourse Act, 25 U.S.C. § 177; (d) the 

Nation’s sovereign immunity; and (e) 42 U.S.C. § 1983.  Id. ¶¶ 8, 17-18.  It further alleges that 

the County’s effort to foreclose on the Subject Properties violates N.Y. Real Property Tax Law § 

454 and N.Y. Indian Law § 6, which allegedly exempt the Subject Properties from taxation.  (Id. 

¶¶ 21-23.)  As a result, the Nation is seeking a declaration that the County cannot foreclose on 

the Subject Properties and an injunction prohibiting the County from foreclosing on other 

Nation-owned properties within Seneca County.   
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The County answered the Amended Complaint on August 31, 2015, and asserted a 

Counterclaim against the Nation seeking a declaration that “the Subject Properties are not now 

an Indian reservation for purposes of New York Real Property Tax Law § 454 or Indian Law § 6 

or Indian country for purposes of 18 U.S.C. § 1151.”  (Answer ¶ 25, Dkt. 37.)  The County 

alleges that the Nation concluded a treaty with the State of New York in 1789 ceding the 

Nation’s land to New York and creating a reservation for the Cayugas.  (Id. ¶ 30.)  The County 

also alleges that the Nation conveyed its reservation to the State of New York through 

transactions in 1795 and 1807, and that the 1838 Treaty of Buffalo Creek disestablished any 

Nation reservation in New York.”  (Id. ¶¶ 32-34.)  It then asserts that the Subject Properties were 

only recently repurchased by the Nation in 2007—200 years after the Nation conveyed its 

reservation to New York, during which time the State of New York has regulated and maintained 

a system for taxing the Subject Properties.  (Id. ¶¶ 38-39, 41.)  It also alleges the existence of a 

present controversy given the Nation’s refusal to pay real property taxes on the Subject 

Properties.  (Id. ¶ 42.)   

ARGUMENT 

I. SOVEREIGN IMMUNITY DOES NOT BAR THE COUNTERCLAIM. 

The Tribe does not dispute the established principle that when “an Indian tribe initiates a 

lawsuit, a defendant may assert counterclaims that sound in recoupment even absent a statutory 

waiver of immunity.”  Oneida Indian Nation of N.Y. v. New York, 194 F. Supp.2d 104, 136 

(N.D.N.Y. 2002) (upholding counterclaim requesting declaration that any reservation claimed by 

the Oneidas had been disestablished).  “As applied, claims in recoupment are not limited to 

claims for monetary damages, and a claim for declaratory relief may, in fact, be deemed a claim 

for recoupment as long as it arises out of the same subject as the original cause of action and is 

based on issues asserted in the complaint.”  Cayuga Indian Nation v. Village of Union Springs, 
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293 F. Supp. 2d 183, 194 (N.D.N.Y 2003) (denying motion to dismiss counterclaim on sovereign 

immunity grounds where the defendants sought declaratory and injunctive relief “mirror[ing]” 

the relief requested by the Tribe’s affirmative claims); see also Berrey v. Ascarco, Inc., 439 F.3d 

636, 644 (10th Cir. 2006) (upholding counterclaim against tribe that “(1) [arose] from the same 

transaction or occurrence as the plaintiff's suit; (2) [sought] relief of the same kind or nature as 

the plaintiff's suit; and (3) [sought] an amount not in excess of the plaintiff's claim”); Rosebud 

Sioux Tribe v. A & P Steel, Inc., 874 F.2d 550, 552-53 (8th Cir. 1989) (same). 

Here, “[t]he relief sought is a declaration stating that the Subject Properties are not now 

an Indian reservation for purposes of New York Real Property Tax Law § 454 or New York 

Indian Law § 6 or Indian country for purposes of 18 U.S.C. § 1151.”  (Answer ¶ 25.)  The 

“Subject Properties” refer to those lands identified in paragraph 7 of the Amended Complaint for 

which the Nation refuses to pay property taxes.  (Id. ¶ 4.)  The Nation’s refusal to pay tax on 

these properties is premised on its assertion that the County’s imposition of taxes on the Subject 

Properties “is illegal under federal and state law,” including the Non-Intercourse Act and N.Y. 

Real Property Tax Law § 454 and N.Y. Indian Law § 6, because the Subject Properties are 

“Indian country” within the meaning of 18 U.S.C. § 1151 and because the Nation’s reservation 

supposedly remains in existence at the present day.  (Am. Compl. ¶¶ 8, 10, 12, 18, 21-23.)  Thus, 

essential to the Nation’s request for declaratory and injunctive relief is a determination that the 

Subject Properties are an Indian reservation under these federal and state laws.   

For example, the Court must assess whether the Subject Properties are currently an Indian 

reservation in order to determine whether any effort by the County to acquire, convey, foreclose, 

sell or transfer title to the Subject Properties would violate the Non-Intercourse Act.  So too must 

the Court make a determination as to whether the Subject Properties are an “Indian reservation” 
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under N.Y. Real Property Tax Law § 454, which prohibits the assessment of taxes on “any 

Indian reservation in [New York], so long as the land of such reservation shall remain the 

property of the nation, tribe or band occupying the same,” and N.Y. Indian Law § 6, which states 

that “[t]he real property in any Indian reservation . . . shall  be exempt  from taxation.”  Thus, it 

is clear that the County’s request for relief centers on the same issues raised in the Amended 

Complaint and that it seeks the same type of relief (declaratory) as does the Nation.  The 

Counterclaim should therefore be allowed to proceed.  See Oneida Indian Nation of N.Y., 194 F. 

Supp.2d at 136; Village of Union Springs, 293 F. Supp. 2d at 194. 

II. THE COUNTERCLAIM RAISES AN ACTUAL CASE OR CONTROVERSY. 

Certainly, any claim brought pursuant to the Declaratory Judgment Act must present a “a 

case of actual controversy,” 28 U.S.C. § 2201(a)—a requirement that is coextensive with Article 

III of the U.S. Constitution.  See MedImmune, Inc. v. Genentech. Inc., 549 U.S. 118, 128 (2007); 

Barry v. City of New York, 933 F. Supp. 2d 416, 424 (E.D.N.Y. 2013).  “‘[T]he difference 

between an abstract question and a ‘controversy’ contemplated by the Declaratory Judgment Act 

is necessarily one of degree,’ and the requisite inquiry does not lend itself to a precise test 

applicable in every case.”  Gov't Employees Ins. Co. v. Saco, 2014 U.S. Dist. LEXIS 20919, at 

*11 (E.D.N.Y. Feb. 18, 2014) (quoting Maryland Cas. Co. v. Pac. Coal & Oil Co., 312 U.S. 270, 

273 (1941)).  “‘Basically, the question in each case is whether the facts alleged, under all the 

circumstances, show that there is a substantial controversy, between parties having adverse legal 

interests, of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.’”  

MedImmune, 549 U.S. at 127 (quoting Maryland Cas. Co., 312 U.S. at 273).   

Here, there is a substantial controversy between the parties as to whether the County is 

entitled to impose and enforce real property taxes on the Subject Properties.  Contrary to the 

Nation’s protestations, the County is not seeking “a declaration on the purported 
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disestablishment of the Nation’s resolution [sic] in the abstract.”  (Pl’s Mem. at 6.)  The County 

is seeking a declaration that the Subject Properties—specific properties that are the subject of an 

ongoing foreclosure proceeding due to the Nation’s refusal to pay real property taxes—are not 

now an Indian reservation for purposes of the particular federal and state statutes at issue.  

(Answer ¶¶ 25, 42.)  Therefore, there is a present and fundamental controversy as to the status of 

the Subject Properties under these laws.  See Oneida Indian Nation of N.Y. v. New York, 194 F. 

Supp. 2d 104, 138 (N.D.N.Y. 2002) (“a real controversy as to the disestablishment of any Oneida 

reservation exist[ed] because . . . [u]pon purchasing the land [at issue], the Indian owners [] 

refused to accept the sovereignty of the State of New York over the land, refuse[d] to pay taxes, 

and refuse[d] to comply with state and local ordinances on the land”).   

All of the cases cited by the Nation to support its argument address the narrow situation 

of intellectual property infringement actions, where the defendants’ counterclaims seek a 

declaratory judgment that the defendant did not infringe on an intellectual property right.  (See 

Pl’s Mot. at 5.)  In the case of “an infringement action, a counterclaim seeking a declaration of 

non-infringement will be viable only when it presents an independent case or controversy that 

would survive a dismissal of the plaintiff's infringement claim.”  See, e.g. Maverick Recording 

Co. v. Chowdhury, 2008 U.S. Dist. LEXIS 63783, ay *5 (E.D.N.Y. Aug. 19, 2008).  The Nation 

does not provide any precedent or rationale to support extending this argument to counterclaims 

against Indian tribes that mirror the affirmative relief sought.  That is because counterclaims 

against Indian tribes are generally permissible where the counterclaim “mirrors” the relief 

requested by a Tribe in its case in chief.
1
  Cayuga Indian Nation v. Village of Union Springs, 293 

                                                 
1
 The Nation’s reliance on Maryland Casualty Company is misplaced because that case held that an “actual 

controversy” plainly existed where an insurer sued for a declaration that it would not be liable to indemnify for 

injuries caused to an individual by the insured, which was the subject of a separate and ongoing state court action 
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F. Supp. 2d 183, 194 (N.D.N.Y 2003).  That is exactly the case here where the County has put at 

issue the same federal and state statutes that are at issue in the Nation’s affirmative claims. 

While the issue of whether the Subject Properties are presently an Indian reservation 

under these state and federal statutes might not need to be reached if the Court were to grant the 

Nation’s requested relief on tribal sovereign immunity grounds only, it does not change the fact 

that the Nation put the status of its purported reservation under these statutes at issue by bringing 

its claims.  In Oneida Tribe of Indians v. Village of Hobart, 500 F. Supp. 2d 1143 (E.D. Wisc. 

2007), the Court held that “[b]y invoking the jurisdiction of the Court to determine the rights of 

the respective parties over the land in question, the Tribe ha[d] expressly waived its immunity 

from the Village's claim for a determination in its favor on the same issue.”
2
  Id. at 1149; see also 

Rupp v. Omaha Indian Tribe, 45 F.3d 1241 (8th Cir. 1995) (holding that by filing a quiet title 

action, “[the Tribe] consented to and assumed the risk of the court determining that the Tribe did 

not have title to the disputed tracts”). 

The notion that a counterclaim against an Indian tribe could survive independently of the 

tribe’s affirmative claims is nonsensical given that sovereign immunity generally bars suits 

against Indian tribes, in the absence of a statutory or other express waiver of immunity.  The 

nature of a recoupment counterclaim, furthermore, is to “allow[] a party to assert a claim that is 

otherwise barred as a set-off against a claim brought by the opposing party.”  Oneida Tribe of 

                                                                                                                                                             
between the insured and the injured person.  312 U.S. 270, 274 (1941).  There was no hypothetical analysis of 

whether the insured faced a threat of future litigation if the injured person’s suit had been dismissed.   

 
2
 While the Nation aptly points out that counterclaims that “arise out of the same transaction or occurrence, seek the 

same kind of relief requested, and do not seek an amount in excess of that sought by the plaintiff” are permissible, it 

mischaracterized the holding of Village of Hobart.  (See Pl’s Mot. at 7 n. 1.)  While the court allowed a counterclaim 

for declaratory relief that mirrored the declaratory relief sought by the tribe in that case, it denied a counterclaim for 

injunctive relief directing the tribe to pay all unpaid tax assessments on the land because the tribe’s claim for 

injunctive relief had only sought a refund of tax assessments previously paid.  Thus, the injunctive relief sought was 

in excess of that sought by the tribe.  Here, the Nation has not argued that the County’s Counterclaim would go 

beyond the relief sought by the Nation.   
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Indians v. Vill. of Hobart, 500 F. Supp. 2d 1143, 1146 (E.D. Wis. 2007) (citing United States v. 

Bull, 295 U.S. 247 (1935)) (noting that the doctrine of recoupment originated in Bull, where the 

Supreme Court held that an estate executor was allowed to assert a claim as a set-off that was 

otherwise barred).  Thus, the nature of the County’s Counterclaim is that it could not be brought 

in the absence of the Nation’s affirmative claims. 

To the extent the Nation argues that the Counterclaim is simply redundant and 

duplicative, this issue was addressed in Village of Hobart where the tribe had argued that the 

municipal defendant’s counterclaim was redundant because it was “virtually identical” to the 

tribe’s claim.  See 500 F. Supp. 2d at 1150 n. 3.  But the court noted that the defendant had been 

seeking a judicial resolution of the dispute with the tribe for several years and that it “fear[ed] 

voluntary dismissal of [the] action at a later date could further delay its efforts to finally resolve 

the matter if its counterclaim [was] dismissed at this stage.”  Id.  The court allowed the 

counterclaim to proceed “to insure resolution of the dispute is not delayed.”  Id. (noting “it is 

often difficult to determine whether a declaratory judgment counterclaim is redundant prior to 

trial”).  The County has similarly been seeking a resolution of the Nation’s non-payment of 

property taxes since at least October 4, 2010, when the County instituted foreclosure proceedings 

against the Nation.  (See Am. Compl., Exhibit A.)  The County faces the same risk that the 

Nation could voluntarily dismiss its claim at some future point and then raise the same 

arguments in the foreclosure proceeding.  Thus it is incorrect that “[i]f the Nation’s affirmative 

claims were dismissed, the Nation would have no way to bring suit against or otherwise injure 

the County.”  (Pl.’s Mot. at. 6.)   

III. THE COUNTERCLAIM IS NOT BARRED BY COLLATERAL ESTOPPEL. 

The Nation’s argument to dismiss the Counterclaim on collateral estoppel grounds under 

Fed. R. Civ. P. 12(b)(6) is also groundless.  “To determine the effect of a state court judgment, 
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federal courts . . . are required to apply the preclusion law of the rendering state.”  Conopco, Inc. 

v. Roll Int'l, 231 F.3d 82, 87 (2d Cir. 2000); Jacobson v. Fireman's Fund Ins. Co., 111 F.3d 261, 

265 (2d Cir. 1997) (quoting Migra v. Warren City School Dist. Bd. of Educ., 465 U.S. 75, 84 

(1984)) (“‘[A] federal court must give to a state-court judgment the same preclusive effect as 

would be given that judgment under the law of the State in which the judgment was rendered.’”).  

Given that the Nation’s collateral estoppel argument is based on Cayuga Indian Nation of New 

York v. Gould, 14 N.Y.3d 614 (2010), New York State law on collateral estoppel applies.   

Under New York law, “collateral estoppel means simply that, when an issue of ultimate 

fact has once been determined by a valid and final judgment, that issue cannot again be litigated 

between the same parties in any future lawsuit.”  McGrath v. Gold, 36 N.Y.2d 406, 411 (N.Y. 

1975).  “The party seeking the benefit of collateral estoppel must demonstrate that the identical 

issue was necessarily decided in the prior adjudication and is decisive in the newly presented 

circumstance and forum.”  David v. Biondo, 92 N.Y.2d 318, 322 (N.Y. 1998).  Furthermore, 

“[t]o block the use of estoppel, a contestant can show the absence of a full and fair opportunity to 

present relevant views in the prior contest.”  Id.  The doctrine of collateral estoppel, moreover, is 

a flexible one and it should not be rigidly or mechanically applied.  Buechel v. Bain, 97 N.Y.2d 

295, 303-04 (2001). 

A. The County Is Not in Privity With The Gould Defendants.   

As a primary matter, the doctrine of collateral estoppel cannot be applied against the 

County based on Gould because the County was not a party to that dispute, nor was it in privity 

with any party to that dispute.  The defendants in Gould were the Sheriffs and District Attorneys 

of Seneca and Cayuga Counties and not the Counties themselves.  Gould, 14 N.Y.3d at 630.  The 

suit arose after law enforcement authorities in both counties obtained and executed search 

warrants of two convenience stores operated by the Nation where it was selling cigarettes to both 
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tribal members and non-Indian consumers without paying New York cigarette sales taxes.  Id.  

The following day, the Nation brought a declaratory judgment action against the Sheriffs and 

District Attorneys seeking a declaration that the convenience stores were located on “qualified 

reservation” property within the meaning of N.Y. Tax Law § 470(16)(a) and that, as a result, the 

Nation could not be criminally prosecuted for failing to collect taxes on cigarette sales to non-

Indian consumers.
3
  Id. at 631.   

New York courts have consistently held that district attorneys and counties “are separate 

entities which do not stand in sufficient relationship with each other to warrant the invocation of 

the doctrine of collateral estoppel.”  Saccoccio v. Lange, 194 A.D.2d 794, 795 (2d Dep’t 1993).  

The New York Court of Appeals has noted that law enforcement authorities and civil authorities 

serve different purposes and responsibilities.  See Juan C. v. Cortines, 89 N.Y.2d 659, 670 (N.Y. 

1997) (“[I]f the second action involves an agency or official whose functions and responsibilities 

are so distinct from those of the agency or official in the first action that applying preclusion 

would interfere with the proper allocation of authority between them, the earlier judgment should 

not be given preclusive effect in the second action.”).  Here, Gould was brought in the context of 

a criminal investigation in which sealed indictments had been handed up regarding the sale of 

untaxed cigarettes in Nation-operated stores.  Thus the Sheriffs and District Attorneys who were 

parties to that litigation do not stand in sufficient relationship with the County for purposes of 

applying collateral estoppel to the current Counterclaim that arises out of a civil tax foreclosure 

proceeding on different properties.  See Brown v. City of New York, 60 N.Y.2d 897, 898-99 

(N.Y. 1983) (the City of New York and the District Attorney “are separate entities” for purposes 

of collateral estoppel); People v. Morgan, 111 A.D.2d 771, 772 (2d Dep’t 1985) (holding that 

                                                 
3
 The Court held that the declaratory judgment action was permissible because no criminal action had been initiated 

at the time the action was commenced, although the District Attorneys indicated that sealed indictments had been 

handed up by grand juries in Cayuga and Seneca Counties.  Gould, 14 N.Y.3d at 632, 635.   
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New York City Housing Authority and the Queens County District Attorney are separate and 

distinct entities for purposes of collateral estoppel).   

The Nation does not cite any New York authority for the proposition that a County is 

considered to be in privity with the County Sheriff or District Attorney.  It cites one Southern 

District of New York case (which does not rely on New York law), holding that a Village’s 

current trustees and clerk were entitled to res judicata based on a prior suit against the Village.  

See Waldman v. Vill. of Kiryas Joel, 39 F. Supp. 2d 370, 382 (S.D.N.Y. 1999).  But District 

Attorneys and Sheriffs are not members of the County legislature or County employees.  Rather, 

they are independently elected officials who serve distinct law enforcement functions.  The other 

cases cited by the Nation are equally inapplicable.  See Gray v. Lacke, 885 F.2d 399, 405 (7th 

Cir. 1989) (privity existed between a Wisconsin county and its employees); Gregory v. Chehi, 

843 F.2d 111, 120 (3d Cir. 1988) (privity existed between a Pennsylvania township and a 

councilman). 

B. The Application of Collateral Estoppel is Improper Because Gould Decided a 

Question of Law, Distinct from the Issues Presented by the Counterclaim. 

The Nation has not met its burden to “demonstrate that the identical issue was necessarily 

decided” in Gould and that this issue is “decisive in the newly presented circumstance and 

forum.”  See David, 92 N.Y.2d at 322 (emphasis added).  More basically, however, the issue 

decided in Gould was a pure question of law to which collateral estoppel does not apply.  

Collateral estoppel only applies to issues of fact previously adjudicated, but not to questions of 

law.  See Abreu v. Coughlin, 161 A.D.2d 844, 845 (N.Y. App. Div. 3d Dep’t 1990) (holding that 

collateral estoppel did not apply where the issue was “solely one of unmixed law”—whether a 

procedure form was a rule or regulation that had to be filed with the Secretary of State); Sterling 

Natl. Bank v. E. Shipping Worldwide, Inc., 35 A.D.3d 222, 223 (N.Y. App. Div. 1st Dep’t 2006) 
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(application of a forum selection clause not barred because “the doctrine of collateral estoppel 

does not operate to bar relitigation of a pure question of law”); McGrath v. Gold, 36 N.Y.2d 406, 

411 (N.Y. 1975) (“Collateral estoppel means simply that, when an issue of ultimate fact has once 

been determined by a valid and final judgment, that issue cannot again be litigated between the 

same parties in any future lawsuit” (emphasis added)).   

The precise issue decided in Gould was whether the reacquired property on which the 

convenience stores were situated met the definition of a “qualified reservation” under N.Y. Tax 

Law § 470(16)(a).  Gould, 14 N.Y.3d at 635.  A “qualified reservation” includes “(a) [l]ands held 

by an Indian nation or tribe that is located within the reservation of that nation or tribe in the 

state; [and] (b) [l]ands within the state over which an Indian nation or tribe exercises 

governmental power.”  N.Y. Tax Law § 470(16) (emphasis added).  Gould noted that this multi-

pronged definition was modeled after that of “Indian lands” in the Indian Gaming Regulatory 

Act (“IGRA”), 25 U.S.C. § 2703(4), and thus it held that the definition of “qualified reservation” 

under N.Y. Tax Law § 470(16)(a) “intended to refer to any reservation recognized by the United 

States government.”  Gould, 14 N.Y.3d at 637.  The Court then held that “the United States 

government continues to recognize the existence of a Cayuga reservation in New York,” and that 

in the absence of contrary federal authority, it was therefore bound to conclude that the 

properties at issue met the definition of “qualified reservation.”  Id. at 639-40.   

Gould thus never made a finding, as is suggested by the Nation, that Congress never 

disestablished the Nation’s reservation.  (See Pl.’s Mem. at 9.)  It simply felt bound by federal 

district court precedent that had held that Congress had not disestablished or diminished the 

Nation’s reservation, and thus Gould applied these decisions to conclude that the properties at 

issue met the definition of “qualified reservation” under Tax Law § 470(16)(a).  Gould, 14 
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N.Y.3d at 639-40.  In contrast, these federal decisions were based on explicit factual findings 

regarding the circumstances surrounding the transfers and the Treaty of Buffalo Creek.  See, e.g., 

Cayuga Indian Nation v. Cuomo, 730 F. Supp. 485, 487-93 (1990), dismissed, Cayuga Indian 

Nation v. Pataki, 413 F.3d 266 (2d Cir. 2005).  As a result, Gould did not “decide[]” the 

disestablishment issue.  See David, 92 N.Y.2d at 322 

Additionally, the issue decided in Gould was the meaning of “qualified reservation” 

under N.Y. Tax Law § 470(16)(a).  The Court of Appeals expressly noted that its decision did 

not impact “the meaning of the term ‘reservation’ in other statutes, such as Indian Law § 6 or 

Real Property Tax Law § 454.”  Gould, 14 N.Y.3d at 646.  These are the exact issues posed by 

the Counterclaim—whether the Subject Properties are an Indian reservation under Indian Law § 

6 or Real Property Tax Law § 454 depends on the meaning of the term “reservation” within 

those statutes.  Importantly, Gould distinguished N.Y. Tax Law § 470(16) as having been 

patterned on a particular federal statute (IGRA) and adopted only after the Supreme Court had 

decided City of Sherrill, “at a time when the Legislature was aware that reservation status and 

sovereign authority are not necessarily coextensive.”  Id. at 646.  And IGRA similarly defines 

“Indian lands” to include any reservation as well as land over which a tribe exercises 

governmental power.  25 U.S.C. § 2703(4).   

In contrast, the issues presented by the Counterclaim are whether the Subject Properties 

an “Indian reservation” within the meaning of N.Y. Real Property Tax Law § 454 (exempting 

real property in “any Indian reservation owned by the Indian nation” from taxation) and N.Y. 

Indian Law § 6 (exemption any “Indian reservation” from taxation “so long as the land . . . 

remain[s] the property of the nation”), or “Indian country” for purposes of 18 U.S.C. § 1151 

(includes “all lands within the limits of any Indian reservation under the jurisdiction of the 
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United States government”).  These statutes are distinct and do not contemplate a definition of 

reservation that is distinguishable from a reservation over which a tribe exercises sovereign 

authority, as might the definitions in N.Y. Tax Law § 470(16) and 25 U.S.C. § 2703(4).  Thus 

the issues posed by the Counterclaim are distinct from the one decided in Gould.   

Regardless, Gould decided a purely legal issue and thus collateral estoppel does not 

apply.  Gould confirmed that it was “constru[ing] the language in a statute,” Gould, 14 N.Y.3d at 

646, which is necessarily a question of law.  See Goncalves v. Regent Int’l Hotels, Ltd., 58 

N.Y.2d 206, 222 (N.Y. 1983) (it is “basic that the construction of a statute is a question of law”).  

Even though, in so doing, the Court of Appeals applied prior cases holding that the Nation’s 

reservation does not still exist as a matter of federal law, this is an application of stare decisis to 

which collateral estoppel does not apply.  See Prudential Secs. v. Woodrell, 1996 U.S. Dist. 

LEXIS 13586, at *11 (S.D.N.Y. Sept. 12, 1996) (“Where the issue to be decided is a question of 

law, it is stare decisis, not collateral estoppel, that applies.”); Dep’t of Pers. v. City Civil Serv. 

Com., 94 A.D.2d 5, 7 (N.Y. App. Div. 3d Dep’t 1983) (prior decision on the validity of an 

administrative regulation, though persuasive precedent, did not bind the court).  The Nation even 

tacitly admitted that it is relying on Gould as stare decisis by citing it as precedent that 

supposedly forecloses the County’s Counterclaim as a matter of law.  (Pl.’s Mem. at 15.)   

IV. THE COUNTERCLAIM IS NOT FORECLOSED BY PRECEDENT. 

The Nation’s argument that the Counterclaim is foreclosed by binding precedent is 

unavailing.  There is no binding precedent stating that the land at issue (the Subject Properties) is 

an “Indian reservation” for purposes of N.Y. Real Property Tax Law § 454, N.Y. Indian Law § 6, 

or 18 U.S.C. § 1151.  Even Gould notes that whether the Nation’s claimed lands would constitute 

a “reservation” for purposes of federal law is an open question: “To be sure, the Supreme Court 

has not yet determined whether parcels of aboriginal lands that were later required by the Nation 
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constitute reservation property in accordance with federal law.  Its answer to that question would 

settle the issue.”  Gould, 14 N.Y.3d at 640.  Even Gould does not cite any Second Circuit 

precedent in support of its statement that “every federal court that has examined whether the 

Cayuga reservation was disestablished or diminished by Congress has answered that question in 

the negative.”  Id. at 639 (citing three decisions from the Northern District of New York, all of 

which have been vacated or otherwise dismissed due to the Supreme Court’s decision in City of 

Sherrill).  And certainly the issue of whether the Nation’s claimed lands would constitute a 

“reservation” under N.Y. Real Property Tax Law § 454 or N.Y. Indian Law § 6 has not been 

addressed in any of the cases cited by the Nation.  

A. The Second Circuit’s Decision in City of Sherrill Does Not Foreclose the 

Counterclaim. 

The Second Circuit’s decision in Oneida Indian Nation of N.Y. v. City of Sherrill, 337 

F.3d 139 (2d Cir. 2003) is not binding precedent for purposes of the Counterclaim because there 

is no basis for the Nation’s conclusory assumption that it is “identically situated” with the 

Oneidas.  (See Pl.’s Mem. at 13.)  As a primary matter, the Second Circuit’s determinations that 

the 1794 Treaty of Canandaigua recognized an Oneida reservation, that the sales of Oneida land 

to the State of New York through more than thirty treaties of purchase were invalid, and that the 

1838 Treaty of Buffalo Creek had not disestablish the Oneida’s reservation are all based on 

factual and legal conclusions that are unique to the Oneidas.  See City of Sherrill, 337 F.3d at 

146-50.  In contrast, there are unique factual issues and legal arguments that apply to the 

Cayugas regarding whether the 1794 Treaty of Canandaigua even recognized a Cayuga 

reservation under federal law, whether the 1795 and 1807 conveyances by the Nation to the State 

of New York were made in accordance with the requirements of the Non-Intercourse Act in 

effect at those times, and whether the 1838 Treaty of Buffalo Creek disestablished any federal 
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Cayuga reservation or implicitly recognized that no federal Cayuga reservation ever existed.  

See, e.g., Cayuga Indian Nation v. Cuomo, 730 F. Supp. 485, 486-92 (1990), dismissed, Cayuga 

Indian Nation v. Pataki, 413 F.3d 266 (2005).  Thus, it does not necessarily follow, as implied by 

the Nation, that the factual and legal determinations regarding the Oneidas bear any relation to 

the Cayugas, let alone control the outcome of the present dispute.  Regardless, the Nation is 

impliedly requesting this Court to analyze factual distinctions between the Cayugas and the 

Oneidas and to make factual determinations, which is inappropriate at this stage of the litigation.  

See Digangi v. Gov't Emp’rs. Ins. Co., 2014 U.S. Dist. LEXIS 99852, at *8 (E.D.N.Y. July 22, 

2014) (declining to address arguments on a Rule 12(b)(6) motion to dismiss where “they would 

require the Court to make factual determinations, and, therefore, are inappropriate”); Steuben 

Foods, Inc. v. Oystar USA, Inc., 2012 U.S. Dist. LEXIS 70638, at *12 (W.D.N.Y. May 18, 2012) 

(“factual determination[s] [are] inappropriate on a Rule 12(b)(6) motion”).  

Additionally, the Nation notes that the Second Circuit’s decision in City of Sherrill was 

“vacated and reversed” by the Supreme Court.  (See Pl.’s Mem. at 13 (citing City of Sherrill v. 

Oneida Indian Nation of N.Y., 544 U.S. 197, 221 (2005)).  But it is axiomatic that a “decision 

vacating the judgment of the Court of Appeals deprives that court’s opinion of precedential 

effect.”  O'Connor v. Donaldson, 422 U.S. 563, 577 n. 12 (1975); see also Brown v. Kelly, 609 

F.3d 467, 476-77 (2d Cir. 2010) (same).  While the Supreme Court held that the Oneida’s effort 

to seek sovereign authority in order to avoid location taxation was unavailing due to the long 

lapse of time, the long-standing and distinctly non-Indian character of the land, and the 

disruption that would occur, the Supreme Court specifically declined to consider the issue of 

whether the 1838 Treaty of Buffalo Creek had disestablished the Oneida’s reservation.  City of 

Sherrill, 544 U.S. at 215 n. 9; Pataki, 413 F.3d 266, 269 n. 2 (also declining to reach this issue).  
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As a result, the continuing import of the Second Circuit’s decision in City of Sherrill is, at best, 

questionable. 

B. District Court Precedent Cannot Foreclose the Counterclaim, Particularly in 

Light of the Supreme Court’s Decision in City of Sherrill. 

The Nation’s argument that courts have held that the Treaty of Buffalo Creek did not 

disestablish the Cayuga’s asserted reservation is misplaced for three reasons.  First, apart from 

Gould, the Nation points to only three district court decisions in support of this proposition.  

(Pl.’s Mem. at 15.)  These decisions could only possibly serve as persuasive authority for 

purposes of the Counterclaim and they do not control the outcome here. 

Moreover, the persuasive authority of these decisions, if any, is minimal considering that 

each has either been vacated or dismissed in light of the Supreme Court’s decision in City of 

Sherrill.  See Cayuga Indian Nation v. Village of Union Springs, 317 F. Supp. 2d 128 (N.D.N.Y. 

2004), vacated, 390 F. Supp. 2d 203 (N.D.N.Y. 2005) (holding that avoiding compliance with 

local zoning and land use laws is even more disruptive than non-payment of taxes); Cayuga 

Indian Nation v. Cuomo, 730 F. Supp. 485 (N.D.N.Y. 1990) and Cayuga Indian Nation v. 

Cuomo, 758 F. Supp. 107 (N.D.N.Y. 1991), dismissed, Cayuga Indian Nation v. Pataki, 413 F.3d 

266, 277 (2d Cir. 2005) (dismissing the Nation’s land possession claim because “the same 

considerations that doomed the Oneida’s claim in Sherrill apply with equal force here”).  Indeed, 

the Supreme Court’s decision in City of Sherrill “dramatically altered the legal landscape” of 

Indian land claims, in ways in which [the federal courts] could not foresee.  Village of Union 

Springs, 317 F. Supp. 2d at 205 (quoting Pataki, 413 F.3d at 273).  This dramatic development in 

the law supports the Counterclaim. 

In City of Sherrill, the Supreme Court held that a tribe’s sovereignty over land may be 

extinguished where “[g]enerations have passed during which non-Indians have owned and 
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developed the area that once composed the Tribe’s historic reservation,” where New York state 

has exercised constant regulatory authority with acquiescence by the tribe, and where the 

reestablishment of sovereignty “would have disruptive practical consequences.”  City of Sherrill, 

544 U.S. at 203, 214-19.  As a result, City of Sherrill and its progeny make clear that the 

Cayugas do not exercise sovereign authority over the Subject Properties.
4
  See Pataki , 413 F.3d 

at 277 (rejecting the Nation’s possessory land claim); Village of Union Springs, 390 F. Supp. 2d 

at 206 (rejecting the Nation’s claim for immunity from state and local zoning regulation).  Thus, 

the County may rightfully argue that reservation status for purposes of the federal and state 

statutes at issue, which provide sovereign rights, only includes land over which the Nation 

exercises sovereign authority, and not the Subject Properties.  Unlike the definitions of “qualified 

reservation” under N.Y. Tax Law § 470(16) or that of “Indian lands” under IGRA, 25 U.S.C. § 

2703(4), which—according to Gould—contemplate the application of these statutes to land that 

is only nominally a reservation in addition to land over which a tribe exercises sovereign 

authority, there is no such distinction in 18 U.S.C. § 1151, NY Real Property Tax Law § 454, or 

NY Indian Law § 6.  It would therefore be both permissible and correct for the Court to conclude 

that, given the extinguishment of the Nation’s sovereign rights over the Subject Properties, the 

Nation may not revive its reservation status for purposes of the sovereign rights provided by 

these statutes.   

CONCLUSION 

For the foregoing reasons, the County respectfully requests that the Court deny the 

Nation’s motion to dismiss the Counterclaim, and to grant any other or further relief that the 

Court deems just and proper.   

                                                 
4
 City of Sherrill states that the process for a tribe to regain sovereign rights over territory, including exemption from 

taxation, is the land into trust process provided for in 25 U.S.C. § 465, 544 U.S. at 220-21, which the Cayugas have 

not successfully completed. 
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