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IN THE UNITED STATES DISTRICT COURT  
 

FOR THE DISTRICT OF NEW MEXICO 
 
 

ALAN FRAGUA, 
Petitioner 
 
vs.          
 
AL CASAMENTO, DIRECTOR 
Sandoval County Detention Center 
 
& 
 
PUEBLO OF JEMEZ 
Respondents. 
 

 
RESPONSE TO ANSWER TO PETITION FOR WRIT OF HABEAS CORPUS  

RELIEF FROM A TRIBAL COURT CONVICTION 
PURSUANT TO 25 U. S. C. §1303 

 
COMES NOW the Petitioner, Alan Fragua, by and through his counsel of record, 

Nicholas E. Mendoza, Attorney at Law, and hereby replies to Respondents’ Answer to his 

petitioning this court for a Writ of Habeas Corpus pursuant to 25 U.S.C. § 1302-1303 as follows: 

1. First, the Petitioner objects to the Respondent’s attached affidavit in support of its 

Answer because such affidavit constitutes hearsay under the hearsay rule.   It is an out-of-court 

statement offered to prove the truth of the matter asserted.   

2. Second, the Petitioner also objects to the Respondent’s attached affidavit under the Best 

Evidence Rule.  In paragraph 8. of such affidavit, Judge Toledo states that “… Defendant did not 

object to the case proceeding to trial as a bench trial”.  Such language or words imply that the 

Defendant was asked before the court, and therefore on the record, whether he objected to the 

case proceeding to trial as a bench trial.  As shown by the affidavit of Cynthia Gachupin, who 

was the Jemez Tribal Court Administrator for 30 years, the common practice and procedure of 

Case 1:16-cv-01404-RB-WPL   Document 7   Filed 02/16/17   Page 1 of 7



Petitioner	  Alan	  Fragua’s	  Response	  to	  Answer	  to	  Petition	  for	  Writ	  of	  Habeas	  Corpus	  
Pursuant	  to	  25	  U.S.C.	  1303	   Page	  2	  
 

the Jemez Tribal Court is to record all criminal hearings, matters, trials, etc.  (Exhibit 2, ¶7.)  

Therefore, there should be a record of such non-objection.  Hence, the record or recording of 

such non-objection is the best evidence and not Judge Toledo’s affidavit, allegation.    However, 

since such affidavit has been attached and filed, the Petitioner shall address it in his reply.  

Interestingly, the Petitioner would argue that such affidavit actually helps his claim more than it 

hurts it. 

3. Third, the Petitioner is attaching his own affidavits.  However, the Petitioner assures the 

Court that any out-of-court declarants or affiants shall be made available and shall appear for any 

evidentiary hearing in this matter.   

I. PETITIONER HAS EXHAUSTED ALL TRIBAL COURT REMEDIES AND/OR 
EXHAUSTION OF TRIBAL COURT REMEDIES WOULD BE FUTILE UNDER THE 
CURRENT STATUS OF THE TRIBAL COURT RULES 
 
4. In Respondent’s answer, she cites part of the holding of another case cited by the court in 

Wounded Knee but fails to address the actual holding of Wounded Knee and the facts supporting 

it:  “If a Petitioner does all that is possible but an attempted appeal is frustrated by official 

inaction, no more can be demanded, and the exhaustion requirement [sic].”  Id. at 1240 (actually 

at 1239 and “is satisfied” should be added).  In Wounded Knee, the court held, in addition to the 

holding cited in Petitioner’s Petition and Respondent’s Answer that “if a tribal remedy in theory 

is non-existent in fact or at best inadequate, it might not need be exhausted,” that “a Court should 

not demand exhaustion when remedies would be ineffective and meaningless.”  Wounded Knee, 

at 1239.  In holding such, the court found that the Petitioner had filed a timely request for 

permission to appeal the judge’s rulings in accordance with the appeals section of the Crow 

Creek Tribe’s Tribal Code.  Id. at 1237-1238.  The Petitioner waited six months to no avail.  Id. 

at 1238.  However, the court then found that at a hearing regarding the reason for inaction that 
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the Judge himself stated that he knew of no other judge to whom the court clerk could have 

forwarded the request to; that after being a judge there for two years he thought he was the only 

judge there; and that nobody else in the Tribe’s legal community knew of any other court there 

other than the Tribal Judge’s court appealed from.  Id. at 1238.  In addition, the court also found, 

through the testimony of the tribe’s chairperson, that although she testified that the tribe did have 

an appellate court and that had the matter come to her attention she would have set the 

machinery in motion to have judges appointed and an appellate tribunal would have convened to 

hear the appeal, the tribal code was devoid of any requirement that the appellant contact the 

tribal chairperson in order to perfect their appeal.  Id. at 1238.  Thus, the court stated, “although 

an appellate procedure was available in theory, no appeal within the reservation legal system was 

accomplished in fact.”  Id. at  1238.  Hence, the court further added, “A court that could in fact 

come into being at some time in the future is no court at all for settling present disputes.”  Id. at 

1239.   

5. Similarly, if not even more on point to the holding of Wounded Knee, in the case at bar in 

paragraph 9 (a) of his affidavit, Judge Toledo cites the following rules:  “Title II, Rule 22 New 

Trial (Reserved) and “Rule 24 Right of Appeal; How Taken (Reserved)”, and Title I, Section 1-

2-2, 2 Tribal Council Court.”  He then states, that if an appeal of a Tribal Court decision is filed, 

the Governor may submit the appeal to the Tribal Council court for review.”  (Emphasis added.)  

Importantly, unlike in Wounded Knee where there was an actual rule regarding appeals in place, 

in the case at bar there is not, it is merely reserved.  In addition, similar to Wounded Knee, there 

is also nothing in any such rules that tells the appellant they are required to contact the Governor 

in order to have them submit their appeal to the Tribal Council Court.  Clearly, a “court that 
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could in fact come into being at some time in the future is no court at all for settling present 

disputes.” 

6. In addition, in paragraph 9(b) of his affidavit Judge Toledo states that Mr. Fragua also 

had other means of post-conviction relief based upon alleged violations of ICRA through either a 

post-trial motion or a habeas corpus petition, which he would hear and decide himself.  However, 

very importantly, he cites no actual rules regarding these in the Jemez Tribal Code.  Needless to 

say, any resort to these unwritten rules would be futile, especially since, as he states in his 

affidavit, he has already found that “Alan Fragua, was not denied his due process rights pursuant 

to the Indian Civil Rights Act …; he was not denied a trial by a jury and he did not demand one 

and he has not filed or requested an appeal of the Tribal Court’s decision.”  Hence, Mr. Fragua’s 

best, if not only, recourse or remedy would have been or should have been resort to the Rules 

regarding a New Trial or an Appeal themselves.  However, although such rules may be, as 

discussed above and pursuant to the holding in Wounded Knee, available in theory, they are 

clearly “non-existent in fact” and “are at best inadequate”. 

II.A. THE INDIAN TRIBE DID VIOLATE ALAN FRAGUA’S RIGHT TO COUNSEL 

7.   Mr. Fragua was picked up on an arrest warrant.  On the date he bonded out for $500.00, 

he was arraigned.  However, he was never read the ICRA rights that Judge Toledo states in 

paragraph 5. of his affidavit that the Court is required to advise a Defendant of during their 

arraignment (which do not include the right to a trial by jury) on that date.  It was not until his 

trial date on November 9, 2016 that he was advised of any rights.  However, none of those rights 

included the right to a trial by jury.  When asked regarding his right to counsel, Mr. Fragua states 

that he actually did not say anything because he knew that attorneys are not allowed to practice 

at Jemez.  Thus, he acquiesced into representing himself for his own trial, he did not allegedly 
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waive it.  Mr. Fragua recalls that the Court’s Clerk, Kiana Gachupin, was there and that she 

recorded it.  See Affidavit of Shannon Armijo: “2. On or before November 23, 2016, Anthony 

informed me that his cousin Alan Fragua went to court on November 9, 2016 and was sentenced 

to 364 days on his one and only court date in front of Judge Toledo.”  (Exhibit 1, ¶2). “After 

Alan Fragua was sentenced I called the Pueblo of Jemez Tribal Courts on or before November 

23, 2016, to inquire if they allowed attorneys to practice in their courts since this was our first 

time going before Jemez Tribal Courts.”  (Exhibit 1, ¶4).   “That about two months after Alan 

Fragua was sentenced to 364 days on his one and only court setting I contacted Governor David 

Yepa on or before December 28, 2016 and he too informed me that the Pueblo of Jemez court do 

not allow attorneys in their courts. I contacted the Governor because I was shocked that Alan 

was sentenced to 364 days on his one and only court date.”  (Exhibit 1, ¶5);  See also Affidavit 

of Cynthia Gachupin: “2. That during my employment with the Jemez Tribal Court as a Court 

Clerk and Court Administrator, Attorneys were not allowed to practice in the Tribal Court as per 

Tribal Council.”; “3.  That there is no written council resolution documented allowing Attorneys 

to practice and represent defendants or respondents appearing before the Jemez Tribal Court.  

Thus, there are no rules and procedures in place for Attorneys to practice before the Jemez Tribal 

Court.  It is reserved in the Jemez Tribal Code.”; “4. That in December 2016, I had 

telephonically contacted the Governor of Jemez, Mr. David R. Yepa, and asked if attorneys have 

been allowed to practice and he responded that attorneys have not been allowed, but the Council 

has been considering it.”  (Exhibit 2, ¶¶2, 3 and 4).  Mr. Fragua was tried, found guilty, and 

sentenced to 364 days jail the same day. 

8. Interestingly, in paragraph 6. of Judge Toledo’s affidavit he states:  “Under Title I, 

Chapter 4, section 1-4-2 … [of the Jemez Tribal Code] When a Professional Attorney submits an 
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entry of appearance, such entry is referred to the Tribal Council for permission to practice in the 

Tribal Court.  The Jemez Tribal Court has not established a bar for admission of licensed 

attorneys to practice in the Tribal Court.  Presently permission to practice is exclusively granted 

by the Tribal Council.”  Clearly, in light of the above, even if such right could be argued is 

theoretically available, it clearly is “non-existent in fact”, or “at best inadequate”, especially so 

on the same date as trial.  Hence, Mr. Fragua could not have waived his right to the assistance of 

counsel.  Not only because mere acquiescence cannot alone be deemed a waiver, but he could 

not have waived it in any case because it does not in fact actually exist.   

9. In addition, in paragraph 8 of Judge Toledo’s affidavit he also states that “In the case of 

Alan Fragua, he never requested a jury trial and never sought to have an attorney enter an 

appearance on his behalf….”  Interestingly, under Rule 16-505 of the Rules of Professional 

Responsibility regarding the unauthorized practice of law, any such entry of appearance would 

have proved at the least problematic if not illegal.   Under such rule, a New Mexico attorney is 

prohibited from practicing law “in a jurisdiction where doing so violates the regulation of the 

legal profession in that jurisdiction.”  See Rule 16-505 NMRA.                  

II. B. THE INDIAN TRIBE DID VIOLATE ALAN FRAGUA'S RIGHT TO A JURY 
TRIAL  
 
10. Although Mr. Fragua was allegedly arraigned on the same date he posted bond, he was 

never advised of the ICRA rights that Judge Toledo states in paragraph 5. of his affidavit the 

court is required to advise a Defendant of during their arraignment, which, even if he had been, 

do not include the right to a trial by jury anyways.  Even Judge Toledo states in paragraph 7 of 

his affidavit that “Title II, Rule 13 (Reserved), is set aside to provide procedures for selection of 

a jury panel.”  However, in paragraphs 5 and 6 of Ms. Gachupin’s affidavit she states, “That 

during my employment with the Pueblo of Jemez Tribal Court, no Jury Trials were ever 
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performed or requested for any pending criminal or civil cases”; she also states “That there is no 

written council resolution documented allowing jury trials before the Jemez Tribal Court.  Thus, 

there are no rules and procedures in place for jury trials before the Jemez Tribal Court.  It is 

reserved in the Jemez Tribal Code.”  (Exhibit 2, ¶¶ 5 and 6). Clearly, in light of the above, even 

if such right could be argued is theoretically available, it clearly is “non-existent in fact”, or “at 

best inadequate”, especially so on the same date as trial.  Hence, Mr. Fragua could not have 

waived his right to a trial by jury or his right to request one if it does not in fact actually exist.  

CONCLUSION 

 WHEREFORE, Mr. Fragua respectfully requests that this Court: (1) issue the writ of 

habeas corpus commanding Respondents to release Mr. Fragua from their custody immediately; 

or in the alternative, (2) hold an expedited evidentiary hearing to inquire as to the legality of the 

detention, and (3) grant any other further relief that this Court deems just and proper. 

       RESPECTFULLY SUBMITTED: 

         /ss/    
       Nicholas E. Mendoza 
       Attorney for Defendant 
       P.O. Box 1153 
       Tijeras, New Mexico 87059 
       (505) 503-0492 
 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 16th. day of February 2017, I filed the foregoing pleading 
electronically through the CM/ECF system, which caused counsel of record to be served by 
electronic means. 
 
Al Casamento, Director 
Sandoval County Detention Center  
1100 Montoya Rd. 
Bernalillo, New Mexico 87004 
 
Electronically filed 
/s/Nicholas E. Mendoza 
Attorney for Petitioner  
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