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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

ALAN FRAGUA,      

Petitioner 

 

vs.        No. 16-CV-01404 RB/WPL 

 

AL CASAMENTO, DIRECTOR, 

Sandoval County Detention Center, 

Respondent. 

 

 
ANSWER TO PETITION FOR WRIT OF HABEAS CORPUS FOR RELIEF FROM A 

TRIBAL COURT CONVICTION PURSUANT TO 25 U.S.C. §1303 

 COMES NOW the Respondent hereto, by and through its counsel of record, Natalia 

Sanchez Downey, Sandoval County Attorney, and hereby responds to the Petition for Writ of 

Habeas Corpus filed by Alan Fragua. 

I. PETITIONER HAS NOT EXHAUSTED ALL OF HIS TRIBAL COURT 

REMEDIES 

The Petitioner has not exhausted all of his tribal court remedies. The Petitioner did not 

request from the trial court any post-conviction relief. The Petitioner could have filed a post-trial 

motion or a habeas corpus petition in the Jemez Trial Court. If such a motion had been filed, then 

the trial court judge would have heard the case. See, Affidavit of Allan Toledo (Exhibit 1 ¶ 9). 

Wounded Knee v. Andera, 416 F. Supp. 1236, 1239 states, “If a tribal remedy in theory is 

non-existent in fact or at best inadequate, it might not need to be exhausted” (citation omitted). 

Wounded Knee goes on to state, “If a Petitioner does all that is possible but an attempted appeal is 

frustrated by official inaction, no more can be demanded, and the exhaustion requirement.” At 

1240. In this case, the Petitioner did not do all that was possible in order to exhaust his tribal 

remedies in that he did not even attempt to file an appeal and did not attempt to file post-conviction 
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motions. The appeal was not delayed by official inaction since there was never any post-conviction 

remedies sought. 

II. RESPONSE TO PETITIONER’S ARGUMENTS ON EACH GROUND 

FOR HABEAS CORPUS RELIEF 

A. THE INDIAN TRIBE DID NOT VIOLATE MR. FRAGUA’S RIGHT 

TO COUNSEL 

The Indian Tribe did not deny Mr. Fragua the right to counsel. The Indian Civil Rights Act 

(hereinafter ICRA) does provide that the Indian Tribe shall not “deny a person in a criminal 

proceeding the right to a speedy and public trial, to be informed of the nature and cause of the 

accusation, to be confronted with the witnesses against him, to have compulsory process for 

obtaining witnesses in his favor, and at his own expense to have the assistance of counsel for his 

defense. . . .” 25 U.S.C. § 1302(a)(6). The trial court did advise the Petitioner of his right to counsel 

at his arraignment. See, Affidavit of Allan Toledo (Exhibit 1 ¶8). The trial court did not receive an 

entry of appearance from any attorney. See, Affidavit of Allan Toledo (Exhibit 1 ¶6). If the trial 

court receives an entry of appearance, that entry of appearance is referred to the Tribal Council for 

permission to practice. See, Affidavit of Allan Toledo (Exhibit 1 ¶6). 

Petitioner states that because neither the Jemez Tribal Court, nor the Jemez Tribal Code, 

provides for State licensed attorneys to practice in front of the Tribal Court that it would have been 

futile for the Petitioner to have requested an attorney. The Tribal Code provides that the Tribal 

Council exclusively may grant permission for a licensed attorney to practice in Tribal Court. See 

Affidavit of Allan Toledo, (Exhibit 1 ¶ 6). The Petitioner did not even attempt to have an attorney 

approved by the Tribal Council. See Affidavit of Allan Toledo, (Exhibit 1 ¶6). Therefore, the 

Petitioner waived his right to an attorney by not hiring an attorney and having them enter an 

appearance in order for the Tribal Council to then either deny or approve such entry of appearance. 
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B. THE INDIAN TRIBE DID NOT VIOLATE MR. FRAGUA’S RIGHT 

TO A JURY TRIAL 

The Indian Tribe did not deny Mr. Fragua the right to a jury trial. ICRA does provide that 

the Indian Tribe shall not “deny to any person accused of an offense punishable by imprisonment 

the right, upon request, to a trial by jury of not less than six persons.” 25 U.S.C. § 1302(a)(10). 

The trial court did not receive a request for a jury trial. See, Affidavit of Allan Toledo (Exhibit 1 

¶8).  If the trial court had received a request for a jury trial, then the demand would have been sent 

up to the Governor and the Tribal Council. See, Affidavit of Allan Toledo (Exhibit 1 ¶7). 

Petitioner states that because neither the Jemez Tribal Court, nor the Jemez Tribal Code, 

has provided a mechanism for requesting a jury trial that it would be futile for a defendant to 

request a jury trial. The Petitioner did not even attempt to request a jury trial. Instead, he 

participated in the bench trial without objection. See Affidavit of Allan Toledo, (Exhibit 1 ¶6). 

Therefore, the Petitioner waived his right to a jury trial by participating in the bench trial without 

objection. See Palmer v. Valdez, 560 F.3d 965, 968 (9th Cir. 2009) 

WHEREFORE, Respondent respectfully requests that this Court deny Mr. Fragua’s writ 

of habeas corpus. 

Respectfully submitted,  
               /ss/_______________                                                                          
NATALIA SANCHEZ DOWNEY 

SANDOVAL COUNTY ATTORNEY 

 Post Office Box 40 

                Bernalillo, New Mexico 87004-0040 

                (505) 867-7507 

                  ndowney@sandovalcountynm.gov  

 

I HEREBY CERTIFY that on the 3rd day of February 2017, I filed the foregoing pleading 

electronically through the CM/ECF system.  

 /s/Natalia Sanchez Downey 

Attorney for Defendant 
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