
UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

DENISE LIGHTING FIRE AND WAKIYAN
PETA, on behalf of and as legal
guardians of S.C., a minor child, and
AARON D. EIESLAND AND JAMES
CERNEY, on behalf of and as Guardians
Ad Litem of S.C., a minor child.

Plaintiffs, 
v.

THE UNITED STATES OF AMERICA,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

3:15-0315-RAL

PLAINTIFF’S RESPONSE BRIEF
IN OPPOSITION TO 

DEFENDANT’S MOTION TO DISMISS OR
MOTION FOR 

SUMMARY JUDGMENT

COME NOW the Plaintiffs, by and through the undersigned counsels and file this

Response in Opposition to the Motion to Dismiss or Motion for Summary Judgment filed by the

Defendant United States of America, and, for the reasons set out below, request that this

Honorable Court deny the Motion for Summary Judgment filed by Government, and submits the

following in support.

GUIDING PRINCIPLE OF THE GOVERNMENT’S MOTION

The Government has filed it’s Motion based upon two issues; 1. a federal employee was

not negligent and, 2. if an employee was negligent the standard breached is discretionary and not

mandatory.  These limited issues fail as; 1. the Government has not established that a federal

employee was not negligent; and, 2. the Government has not established that classroom safety

in a federally owned and operated school is a discretionary duty.

The Government’s Motion should be viewed through the decision cited by the Government

in Adams v. Tunmore, Civ. 05-270-FVS, 2006 WL 2591272, 2006 U.S. Dist. Lexis 64289 (E.D. Wash.
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Sept. 8, 2006).  In Adams, a volunteer driver was found to be a federal employee because she was

authorize to act on behalf of the tribe.  The court found that her activity in merely driving students

was an act in furtherance of the entities duty to educate children at a BIA school.  At the time of

the accident, the driver was utilizing a tribally-owned vehicle.  The source of the payment or

stipend to the driver was essentially found to be irrelevant. 

In the case before this Court, Mrs. Henson was providing education in a federally owned

building which was providing federally and tribally authorized education to Native American

children.  She did not ensure the students’ safety in the operation of her class.  S.C. was injured

as a result.  As made clear below, this Court must conclude Mrs. Henson was a federal employee

just as the driver in Adams was.  

STANDARD

The Government has brought the pending Motion under Rule 12(b), however, the extent

of the facts necessary to consider the Motion require it to be considered under Rule 56(c).

Under Rule 56(c) of the Federal Rules of Civil Procedure, a movant is entitled to summary

judgment if it can be shown “that there is no genuine issue as to any material fact and that (the

movant) is entitled to judgment as a matter of law.”  In determining whether summary judgment

should issue, the facts and inferences from those facts are viewed in the light most favorable to

the nonmoving party, and the burden is placed on the moving party to establish both the absence

of a genuine issue of material fact and that such party is entitled to judgment as a matter of law.

Fed. R. Civ. P. 56(c); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

Once the moving party has met this burden, the nonmoving party may not rest on the allegations
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in the pleadings, but by affidavit or other evidence must set forth specific facts showing that a

genuine issue of material fact exists.  

In determining whether a genuine issue of material fact exists, the Court views the

evidence presented based upon which party has the burden of proof under the underlying

substantive law.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  The Supreme Court has

instructed that “summary judgment is properly regarded not as a disfavored procedural shortcut,

but rather as an integral part of the Federal Rules as a whole, which are designed to ‘secure the

just, speedy, and inexpensive determination of every action’” Celotex Corp. v. Catrett, 477 U.S.

317, 327 (1986).  The nonmoving party “must do more than show that there is some metaphysical

doubt as to the material facts,” and “[w]here the record as a whole could not lead a rational trier

of fact to find for the nonmoving party, there is no genuine issue for trial.”  Matsushita, 475 U.S.

at 486. 

FACTUAL ISSUES

The Government spends the entirety of it’s brief explaining that Ms. Henson is hired and

paid by the state school district.  In doing so, the Government is ignoring the controlling law cited

on page 12 of it’s own brief: 28 U.S.C 2671, which states that ‘federal employees’ include:

persons acting on behalf of a federal agency in an official capacity, temporarily
or permanently in the service of the United States, with or without
compensation . . .  

Bluntly put, while the state hired, and is paying Ms. Henson, her duties arise from the

Government’s duty to educate S.C. under federal law.  Likewise, it is ignoring the law in Adams.
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At this juncture, and to avoid running down irrelevant rabbit trails, it is helpful to

understand how the duty to educate S.C. is created.

The United States resolved its conflicts with Native Americans through a series of treaties.

Federal laws have been enacted to comply with these treaties.  The Government has allowed

tribes to undertake this responsibility with the help of federal government funding, or, as relevant

here, the federal government undertakes this duty on it’s own.  To achieve this purpose, the

Bureau of Indian Affairs, (BIA) and, subsequently, the BIE were created.  During the relevant time,

the BIE utilized Education Line Officers to carry out the duties of ensuring Native American schools

are available to educate Native Americans.  The Bureau of Indian Education (BIE) has a legal duty

to control the school and can cancel the Cooperative Agreement at any time. See Doc 22-2,

Cheyenne Eagle Butte School Cooperative School Agreement and Policies, ¶5.

The Cheyenne River Indian Reservation is a federally created Indian Reservation.  The BIE

built, maintained and owns the high school at Cheyenne-Eagle Butte.  The BIE is responsible for

the primary and secondary education of S.C. as she is a Native American.  Implicit in this

agreement, and undisputed by the Government, is the duty to ensure the safety of students such

as S.C. from dangers that are within their control.  

The BIE has decided to reduce its financial burden by entering into a Cooperative

Agreement with the local school district. See Doc 22-2, ¶3.  This Cooperative Agreement can be

voided at any time by the BIE. Id. at ¶5.  As it concerns Cheyenne Eagle Butte High School, the

principal is the highest authority at the school. Ex. A., p.11 l.3 - p.12 l.7.  This position is filled solely

at the discretion of the Education Line Officer, who is a federal employee. Ex. C., p. 21 ll.5-12. 
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During the relevant time, the principal hired by the Education Line Officer controlled the

day-to-day operation of the school. See Doc  21, ¶¶ 3,27,28 and 38, Ex. A., p.10, ll.3-16; Ex. B., p.8

l.13 - p.10 l.25; Ex. C., p.26 l.11 - p.27 l.10.  

ARGUMENT

1. Whether a Federal Employee was Negligent so as to Attach Liability under the FTCA.

It is undisputed that the legal duty of the Government is to educate children such as S.C.

To meet this duty, the Government has secured educators for the CEB high school.  The

Government, through it’s witnesses and it’s briefing materials, concedes that the day-to-day

control of the school is undertaken by a federal employee - the principal.  Mrs. Henson is

unequivocally fulfilling education duties authorized by the Government.  As such under the

reasoning set forth in Adams, Mrs. Henson is properly considered a federal employee under the

FTCA just as the principal of the school is.

Even beyond the negligence of Mrs. Henson, the Motion offers no argument concerning

the negligence of another federal employee duty bound to ensure the safety of the students at

CEB - the principal.  Simply put, there is no real discussion of the mandatory and admitted duty of

the principal to supervise the classrooms, instructors and ensure the safety of the students.  This

additional omission is likewise fatal to the Government’s position.

The Government has cited no proper authority that the source of payment of a person

charged with the safety of a minor school student is definitive of the status of whether a person

is a federal employee under the FTCA.  The law cited by the government is precisely the opposite.

The FTCA liability expressly contemplates persons acting in an official capacity for the government
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(in this case providing mandated education) without compensation.  A prime example would be

the negligent driver in the Adams decision.  Therefore, the only conclusion is that Mrs. Henson is

federal employee thereby conferring jurisdiction to this Court under the FTCA.   

Taking the reasoning a step further, it is undisputed that the BIE could terminate the

Cooperative Agreement at any time. See Doc 22-2 p.4 ¶4(a).  Written notice is all that is required.

If such an action took place, the duty to educate and provide for the safety of Native American

students would not terminate.  The Government would still be required to fulfill these duties.  

As admitted by Education Line Officer Mr. North and authorized by the Cooperative

Agreement, the federal employee (the principal) could also exclude anyone from the school at any

time.  By logical extension, the principal could exclude a local school district teacher, such as Mrs.

Henson, from the school if that teacher was acting in a negligent or unsafe manner.  This exclusion

may or may not result in consequences to the teacher’s contract with the local school district, but

that potential consequence is irrelevant to the BIE’s control of the school.  The BIE retains control

of the federal property at CEB High School.  The federal government is in essence inviting Mrs.

Henson to fulfill it’s duties, a right which it can terminate at any time.  As a result, the federal

government is in effective total control of the high school at issue.  Therefore, jurisdiction is proper

with this Court under the FTCA. 

2. Whether Safety is a Discretionary Duty

The Government has not cited anything in the Cooperative Agreement that cedes the

authority for the safety of the students to the local school district.  Rather, the Government

focuses on the content of the class instruction in it’s brief.  This Governmental argument is

irrelevant.  The choice of whether or not to cook fry bread is not the issue.  Instead, the issue is
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whether what was done in the classroom was done in a safe manner and under proper

supervision.  

Mrs. Henson has admitted that hot oil is dangerous and that she was not watching what

was going on at the time S.C. was burned by the hot oil.  See attached as Exhibit E, Bureau of

Indian Education Critical Incident or Death Reporting Form completed by Peg Henson , p. 3.  The1

CEB gave a FTCA form to S.C.’s guardian after her injury.  As highlighted by the testimony of

Plaintiffs’ Expert Witness Charles Steinberg, the instruction and safe control of the classroom and

it’s occupants is the duty of the instructor/school.. (See attached as Exhibit F, Expert Witness

Report of Charles Steinberg).  This fact has not been disputed in the Government’s Motion.  The

failure to ensure the proper safety when minor’s are using hot oil is a breach of the standard of

care for a teacher. See generally Ex. F.  Likewise, the record is devoid of any testimony that the

federal employee in the form of the principal, whose duty it is to oversee the day-to-day operation

and supervision in CEB High School, took any action to ensure another federal employee, Mrs.

Henson, was doing her job properly in maintaining a safe classroom.  Thus, the principal and Mrs.

Henson both failed in their duty to maintain a safe classroom.

As a consequence, there is no protection from liability for the United States as student

safety is not shown to be a discretionary function.

CONCLUSION

As set forth in this brief and its commensurate filings the Government has failed to meet

its duties under the federal standard and Cheyenne Eagle Butte School District’s own standards.

Plaintiffs had the right to believe that the Cheyenne Eagle Butte School would take the necessary

precautions to protect S.C from injury while she was a student in their care and under their
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supervision.  It failed in its duty.  The Catch-22 the Government is attempting to set up to shift its

responsibility for providing a safe education to S.C. must be rejected.

Wherefore, the Plaintiffs move this court to deny the Government’s Motion for Summary

Judgment.  

Dated this 17th day of February, 2017.

JOHNSON EIESLAND LAW OFFICES, P.C.

By:___/s/ Aaron D. Eiesland________
Aaron D. Eiesland
4020 Jackson Boulevard, Ste. 1
Rapid City, SD 57702
(605) 348-7300
ae.law@live.com

     Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the PLAINTIFF’S RESPONSE
IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT was served upon each of
the persons identified below using the CM/ECF system, which will then send a notification of such
filing.

on this 17  day of February, 2017.th

JOHNSON EIESLAND LAW OFFICES, P.C.

By:     /s/ Aaron D. Eiesland                           
        Aaron D. Eiesland
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