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INTRODUCTION 

The U.S. Army of Corps of Engineers devotes significant effort to arguing a fact scenario 

that this motion does not present.  The typical motion to add to the administrative record is brought 

by a plaintiff challenging the lawfulness of final agency action.  And a “presumption of regularity” 

typically prevents such a plaintiff from showing that the agency omitted any records that had been 

before the agency decisionmaker.  That line of cases is beside the point and irrelevant to this situ-

ation.  Courts look beyond the usual universe of materials where, as here, the circumstances are 

anything but typical.  For starters, Dakota Access seeks the additional documents so it can defend 

the decisions that the Corps announced on July 25, 2016.  Instead of attacking the Corps’s deci-

sions, Dakota Access challenges interference by other government actors.  In particular, at least 

three Executive Branch Departments and White House officials sought to undermine and frustrate 

final Corps decisions by engineering an ad hoc process that the Departments jointly announced on 

September 9.  That process culminated in the reversal of one of the Corps’s final decisions—i.e., 

the Corps’s well-supported determination that an Environmental Impact Statement (“EIS”) was 

unnecessary—by one of those other agencies, the Department of the Army.  Because agencies and 

persons other than the Corps were responsible for those challenged decisions—including the de-

cision to initiate the EIS process that the Corps had previously rejected—it would be inappropriate 

to artificially restrict the record to materials that were in front of only the Corps. 

Moreover, the Corps does not deny—and the Standing Rock Sioux Tribe’s brief (at 2-3) 

expressly confirms—that Plaintiffs challenge the lawfulness of the decision to withdraw the EIS 

notice.  In fact, Plaintiffs contend that they should prevail in this lawsuit because, in their view, 

the Corps cannot make the showing needed to justify reversal of an earlier agency decision.  For 

months now, Dakota Access has been clear in articulating its principal defense to that argument:  

The delay, which three Executive Branch Departments jointly announced on September 9 and then 
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vigorously pursued until the change in Administrations, was an unlawful political interference in 

the Corps’s already final determinations.  That there was in fact political interference is supported 

by the one self-serving email the government did produce.  See AR ESMT 897 (Ex. 18).  And the 

fact that Standing Rock so strongly protests against pulling back the curtain to expose how inter-

ference was engineered to aid the Tribes is yet another sure sign that it occurred.  If the Army (not 

the Corps) improperly issued the EIS notice because of that politically motivated interference, the 

Army could lawfully withdraw the EIS notice without any further showing.  No party seriously 

disputes that legal point.  The disagreement, instead, is whether the facts support it.  That is where 

this motion comes in.  Dakota Access has made more than a sufficient showing that the government 

is withholding highly relevant documents that support its argument.  And the same clear evidence 

of improper interference supplies this Court with the legal authority to order production of those 

documents.  The unusual facts underlying this motion, in a case that has attracted substantial public 

attention, also support Dakota Access’s request that the Court hear oral argument before deciding 

it.   

ARGUMENT 

I. The Corps’s Arguments Ignore The Unique Circumstances That Require Access To 
Documents Regardless Of Whether They Were Before The Relevant Corps  
Decisionmakers. 

The Corps and the Tribes argue this motion as if Dakota Access is seeking records to chal-

lenge the lawfulness of the Corps’s own final agency action.  To that end, after invoking a pre-

sumption of regularity in the administrative record, they insist that the motion must be denied for 

an alleged failure to identify, with specificity, missing documents that were before the relevant 

Corps decisionmaker.  Corps Opp. at 10-12; SRST Opp. at 4-5; Oglala Opp. at 1.  The Corps 

argues, for example, that “Dakota Access has not overcome this presumption of regularity be-

cause,” with one exception, “it has not identified any specific documents that the Corps considered 
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but excluded from the administrative record for its February 8, 2017 decision” to issue the ease-

ment.  Corps Opp. at 12.   

The focus of those arguments is simply too narrow given the unusual—in fact, unprece-

dented—circumstances here.  As Dakota Access has explained, this motion is different because 

the post-September 9 actions that delayed the delivery of an easement and ultimately initiated an 

EIS process were decided and taken by three Executive Branch Departments, with direct involve-

ment by the White House.  Mot. at 2 (arguing the need for “materials that were before those three 

Departments when they made these determinations”).  Those three Departments—Army, Interior, 

and Justice—jointly announced this delay on September 9, and they jointly announced the contin-

uation of that delay a month later.  Government counsel confirmed to this Court that an extensive 

inter-agency dialogue led up to the decisions announced in the September 9 joint statement.  Sept. 

16, 2016 Hr’g Tr. (Ex. 2) at 11:20-23; id. at 12:6-11.  And the Army later asked the Interior De-

partment to prepare a lengthy analysis—completed in early December—that coincided with the 

Army’s “policy decision” to newly require an EIS before any easement could issue, even though 

the Corps had already made the final determination that the circumstances did not warrant an EIS.  

Thus, the Corps was not the only agency making important decisions at issue in this lawsuit.  In 

fact, decisions by these other agencies—such as the decision to initiate an EIS process in December 

2016—were the opposite of what the Corps had decided in July and reaffirmed in December.  See 

AR ESMT 367-69 (Ex. 15). 

The actions by these other agencies and individuals are central to the Tribe’s claims.  The 

Corps does not dispute that Plaintiffs’ challenge to the lawfulness of the Corps’s decision to grant 

an easement in February includes attacks on the Army’s decision to withdraw the EIS notice.  Nor 

does the Corps dispute that this challenge (including Plaintiffs’ demand for heightened scrutiny 
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due to the reversal of an earlier agency decision) can succeed only if the EIS notice itself was 

lawful.  See Mot. at 2 (“Plaintiffs’ claims challenging the February 2017 agency action rest heavily 

on the faulty assumption that the earlier actions taken by the Department of the Army, including 

its January 18, 2017 decision to initiate a process for preparing an Environmental Impact Statement 

for the proposed Lake Oahe right-of-way, were legally permissible and could not lawfully be re-

versed.”).1  If agencies and persons beyond the Corps acted improperly to undermine the Corps’s 

final determination that an EIS was unnecessary, it makes no sense for the record to be limited to 

only those documents that the Corps decisionmaker had before him.  The Corps does not cite a 

single case in which a court invoked the presumption of regularity to deny a motion with a fact 

pattern such as this.     

Case law that does apply here allows the Court to consider extra-record material “when 

simply reviewing the administrative record is not enough to resolve the case.”  Pac. Shores Sub-

division Cal. Water Dist. v. U.S. Army Corps of Eng’rs, 448 F. Supp. 2d 1, 6 (D.D.C. 2006).  Spe-

cifically, this Court may look beyond the typical record when an agency has engaged “in improper 

                                              
 1 The Corps and the Tribes mischaracterize Dakota Access’s position here on the relevance of 
post-July 25 events and related documents.  The question is not whether the Court should “invali-
date Plaintiffs’ use of all post-July 25 documents.”  Corps Opp. at 15; see also SRST Opp. at 6-7 
(“DAPL strenuously argued that the record should be limited to documents that precede the July 
25, 2016 date of the NEPA documents” but “DAPL has reconsidered [its] position” on whether 
“post-July 25 materials are appropriate”).  Nor does the Court need to decide Dakota Access’s 
cross-claim, which alleges that the Corps had already decided on July 25 to grant an easement.  
Corps Opp. at 15 n.5.  Dakota Access’s point, instead, is that one of the Corps’s final determina-
tions on July 25 was that an EIS was unwarranted.  Further, with no lawful basis for reopening that 
EIS determination when the time came for issuing an easement, other agencies and personnel 
nonetheless delayed the easement by improperly attempting to revisit the Corps’s final determina-
tion and by purporting to change the determination without any legitimate basis for doing so.  The 
Court thus can enter judgment for Defendants (i) without invalidating Plaintiffs’ use of post-July 
25 documents that may relate to other parts of the easement decision, such as the liability condi-
tions challenged by the Cheyenne River Sioux Tribe, see, e.g., D.E. 131 at 35-36, and (ii) without 
adopting the position that Dakota Access argues in its now-dormant cross-claim.     
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behavior” and when extra-record evidence is “needed to assist a court’s review.”  Nat’l Mining 

Ass’n v. Jackson, 856 F. Supp. 2d 150, 157 (D.D.C. 2012).  That need is particularly strong here 

due to a unique twist.  Because other agencies and persons engaged in the improper behavior, the 

typical record (i.e., one limited to materials that the Corps decisionmaker considered) is even less 

likely to reveal those improprieties.  Standing Rock confirms this when it states that “the record 

lends no support to” Dakota Access’s claims of “political interference.”  SRST Opp. at 2.  While 

not entirely accurate, that claim highlights the precise problem:  The record is woefully deficient 

on this point because the Corps refuses to produce documents showing how three other Depart-

ments, aided by White House personnel, improperly sought to undermine the Corps’s determina-

tions.  All of the Corps’s and the Tribes’ arguments about the proper scope of an administrative 

record for review of the Corps’s decisions are misdirected because this motion asks the Court go 

beyond what is typically found in an administrative record. 

The Corps makes indirect reference to this basis for granting access to additional docu-

ments when it asserts—in the “Legal Standard” section of its brief—that “a party must make ‘a 

strong showing of bad faith or improper behavior’” to gain access to “extra-record evidence relat-

ing to the administrative decisionmaking process.”  Corps Opp. at 10 (citation omitted).  But the 

Corps goes on to acknowledge in the “Argument” section of its brief that this showing applies only 

to the separate question of whether access should extend to the particular subset of documents that 

might reveal a deliberative process.  Id. at 18-21.  That deliberative-process issue is addressed 

below.  The only other “exceptions” or “unusual circumstances” that the Corps discusses, see id. 

at 13-16, are again beside the point.  The Corps’s arguments there also fail to address the unusual 

circumstances of this case, in which the actions of agencies and persons beyond the Corps are 
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important to defeating Plaintiffs’ claims.  See id. (Corps addresses three exceptions on the assump-

tion that additional records are sought to challenge the Corps’s decisions). 

II. Dakota Access Has Made A Sufficient Showing Of The Unusual Circumstances 
That Warrant Granting This Motion. 

As noted above, while the Corps contends that Dakota Access does not “provide strong 

evidence of bad faith or improper behavior,” it makes this argument only as to a subset of docu-

ments that may contain “deliberative materials.”  Corps Opp. at 19.  Standing Rock argues more 

generally, though, that there is “no support” for claims of political interference.  SRST Opp. at 2.  

Regardless of how the issue is framed, the facts refute these arguments.  There is strong evidence 

of procedural irregularities, bad faith, and improper behavior. 

The Corps made a final determination on July 25—set forth in a Finding of No Significant 

Impact and supported by a Final Environmental Assessment—that the “Proposed Action” (the 

pipeline crossing under Lake Oahe) “does not constitute a major federal action that would signif-

icantly affect the quality of the human environment” and, “[a]s a result,” the “preparation of an 

Environmental Impact Statement is not required.”  AR 71179.  All agree that this was final agency 

action.  That is why Standing Rock filed a lawsuit two days later challenging the decision under 

the APA.  And that is also why the Corps has never argued that such a claim was premature.  Yet 

more than a month later, three Departments announced, sua sponte, with no notice to this Court or 

anyone else, that an easement would not issue until this and other final Corps decisions could be 

re-examined.   

Several facts, especially when considered together, provide strong evidence of the impro-

priety of that move, including the high likelihood of political interference.  The September 9 deci-

sion was not initiated by any party’s request for reconsideration or through any other lawful agency 

process, for that matter.  Until the announcement was made, Dakota Access, like this Court, had 
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no idea the Corps’s final determinations were anything but final.  Nor was the responsible 

agency—the Corps—the one to make this new decision.  Three Departments jointly announced it 

outside the normal administrative process.  And the reasons they gave—the importance of tribal 

consultation—contradicted what the government had just argued in this very case.  In opposing 

Standing Rock’s preliminary injunction motion, the Corps had argued that delay in completion of 

the pipeline, “after both the Corps and Dakota Access have invested significant time and resources 

and accommodated timely raised tribal concerns[,] would only reward plaintiffs’ unwillingness to 

engage meaningfully in the consultation process.”  Sept. 16, 2016 Hr’g Tr. (Ex. 2) at 5:8-11 (quot-

ing Corps Brief).   

The Departments then went on to contradict even themselves by saying in both November 

and December that further tribal consultation was warranted even though “the Corps’ prior reviews 

and actions have comported with legal requirements.”  D.E. 65-1 ¶ 15 (Ex. 14:  Assistant Secretary 

of Army Jo-Ellen Darcy’s December 4, 2016 memorandum).  Continued delay to consult about 

possible environmental effects cannot be reconciled with statements that the Corps complied with 

all legal requirements because, as the Corps’s General Counsel stated in his October 20, 2016 

review memorandum, those statements meant that the Corps “adequately considered and disclosed 

the environmental, cultural and other potential impacts of its actions” and did “not identif[y] any 

new information indicating that the actions by the Department of the Army will affect the quality 

of the human environment to a significant extent not already considered.”  AR ESMT 1213, 1249 

(Ex. 11).   

There is even more.  By law, only significant changed circumstances of two types could 

have justified commencing an EIS after the Corps made its Finding of No Significant Impact: 

(1) “substantial changes in the proposed action that are relevant to environmental concerns,” or 

Case 1:16-cv-01534-JEB   Document 225   Filed 05/12/17   Page 11 of 22



 
 

8 

(2) “significant new circumstances or information relevant to environmental concerns and bearing 

on the proposed action or its impacts.”  40 C.F.R. § 1502.9(c)(l)(i) & (ii).  The Army did not invoke 

either of these legal grounds when it called for a supplemental EIS, and Standing Rock also con-

cedes that neither applies.  D.E. 196 at 34 n.27; D.E. 159 at 35.   

All of this provides strong evidence that other Executive Branch agencies and personnel 

acted improperly to delay issuance of the easement and that the EIS notice was the result of this 

unlawful process.  The only other explanation that any party has offered simply cannot be squared 

with the record.  According to Standing Rock, the decision to initiate the EIS process was proper 

because “the Tribe and many others provided extensive technical and legal support for their view 

that the Corps’ consideration of spill risks and impacts were deeply flawed,” which purportedly 

gave ASA Darcy good reason to disregard the views of Colonel Henderson, “the Corps official 

who oversaw the flawed EA process.”  SRST Opp. at 4.  But this “flawed process” explanation 

does not fly, because it flatly ignores ASA Darcy’s finding that the Corps process was not flawed 

(much less “deeply” so).  When ASA Darcy reported on the results of the Army’s review that 

began in September “to determine whether it would need to reconsider any of its previous decisions 

regarding DAPL’s proposed crossing at the Lake Oahe site,” she declared:  “The Army has com-

pleted that review, accounting for information it has received from the Tribes and the pipeline 

company since September, and has concluded that its previous decisions comported with legal 

requirements.”  D.E. 66-3, Ex. A at 1 (November 14, 2016 Letter) (emphasis added).  In other 

words, after ASA Darcy concluded that the Corps had correctly rejected the need for an EIS, she 

announced that there needed to be an EIS.2  

                                              
 2 As these undisputed facts show, this is not merely a matter of—as the Corps puts it—the gov-
ernment “considering Dakota Access’s easement application for longer than Dakota Access pre-
ferred.”  Corps Opp. at 18-19.     
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Standing Rock’s argument also shows that, regardless of whether this Court finds “strong 

evidence” of bad faith or impropriety, the requested documents still should be added to the record 

because they are highly relevant to Dakota Access’s defense against the Tribes’ claims.  As ex-

plained above, the Tribes argue that the Army lacked a lawful basis to withdraw the EIS notice.  

Standing Rock claims, for example, that the Corps “disregarded the facts and circumstances that 

underlay” the earlier decision to give notice of an EIS process and that it “failed to address, let 

alone provide a reasoned explanation for, abandoning the determinations undergirding its Decem-

ber 4 decision to require an EIS.”  D.E. 117-1 at 36.  It should come as no surprise that in order to 

defend against a claim that the Corps (or the Army) disregarded the “facts and circumstances that 

underlay” ASA Darcy’s decision to prepare an EIS, the correct starting point is the agency docu-

ments that discuss those underlying facts and circumstances.   

As for a need to describe the missing documents “with sufficient specificity,” Dist. Hosp. 

Partners v. Sebelius, 971 F. Supp. 2d 15, 20-21 (D.D.C. 2013), Dakota Access has done so.  The 

limited materials currently available show, for example, that the three Departments engaged in 

extensive communications about the decisions they would announce on September 9.  Dakota Ac-

cess thus seeks the documents that were part of the preparation and substance of that joint state-

ment, plus the documents that the three Departments considered in reaching the decisions an-

nounced in the statement.  Dakota Access makes the same request for the October 10 joint state-

ment.  For the November and December announcements that the permissions previously granted 

“comported with legal requirements,” Dakota Access again seeks the documents that were consid-

ered in reaching that determination.  Dakota Access also seeks documents that discuss the granting 

of those earlier permissions and that were considered in deciding to announce delay of the ease-

ment.  All of these categories fall comfortably within the scope of materials directly relevant to 
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the scope and lawfulness of the decisions made by the three Departments and White House per-

sonnel. 

The existing record leaves no doubt that such documents exist, and the Corps does not 

contend otherwise.  For example, it does not deny that the December 2, 2016 e-mail from Brian 

Deese, the President’s Senior Advisor, to Principal Deputy Assistant Secretary of the Army, Lowry 

Crook, proves the existence of other communications that the Corps has not produced.  See Mot. 

at 12.  The Corps cannot selectively populate the record with the one document it prefers from 

communications between the White House and the three Departments, while refusing to include 

all others.3  Dakota Access has shown that documents are being withheld and that good cause exists 

to make them part of the record.    

III. The Deliberative-Process Privilege Does Not Protect The Requested Documents. 

The Corps contends that some of the documents Dakota Access requests are subject to the 

deliberative-process privilege.  (Notably, the Corps does not say what portion of the requested 

documents that privilege purportedly shields.)  This argument fails for a number of reasons.   

First, the privilege applies only to documents that are “both ‘pre-decisional’ and ‘deliber-

ative.’”  Judicial Watch, Inc. v. Dep’t of Energy, 412 F.3d 125, 129 (D.C. Cir. 2005) (citation 

omitted).  Predecisional documents are “‘prepared in order to assist an agency decisionmaker in 

arriving at his decision,’ rather than to support a decision already made.”  Petroleum Info. Corp. 

v. U.S. Dep’t of Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992) (quoting Renegotiation Bd. v. 

                                              
 3 If it turns out that the other agencies or White House personnel considered very few docu-
ments—or no documents at all—before delaying the easement or initiating the EIS process, that 
too would assist in proving the illegitimacy of the post-September 9 process.  Thus, neither the 
Corps nor the Tribes can use the possibility of a dearth of relevant documents to defeat this motion.  
See, e.g., SRST Opp. at 4 (arguing that “DAPL offers no evidence at all that” documents such as 
“internal communications within the Departments of Interior and Justice, as well as the White 
House,” “even exist”).     
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Grumman Aircraft, 421 U.S. 168, 184 (1975)).  Thus, when documents “discuss established poli-

cies and decisions,” the privilege does not apply.  Coastal States Gas Corp. v. Dep’t of Energy, 

617 F.2d 854, 868 (D.C. Cir. 1980); see also United States v. Philip Morris USA, Inc., 218 F.R.D. 

312, 316 (D.D.C. 2003) (privilege does not apply to documents that “explain a decision already 

made” (internal quotation marks omitted)).  The documents that Dakota Access requests are from 

a review—announced September 9—of decisions already made and announced on July 25.  Spe-

cifically, Dakota Access’s request includes documents “considered in reaching the determination 

that … the permits at issue here ‘comported with all legal requirements.’”  Mot. at 1.  These doc-

uments are not predecisional, and thus not covered by the privilege.   

Second, to the extent any of the requested documents can be seen as predecisional (for 

example, on issues unique to granting the easement), the privilege does not help the government 

because it only “applies to circumstances where the government decisionmaking process is ‘col-

lateral’ to” the movant’s claim.  In re Subpoena Duces Tecum, 156 F.3d 1279, 1279 (D.C. Cir. 

1998) (case where plaintiff made the motion).  For instance, when a party alleges “political moti-

vation” for government action, the privilege does not apply, because inquiry into the government’s 

process is necessary.  Alexander v. FBI, 186 F.R.D. 170, 179 (D.D.C. 1999).4  This is not the 

typical APA case in which the decisionmaker’s subjective intent is irrelevant; instead, the claims 

asserted by plaintiffs necessitate an inquiry into the nature, lawfulness, and motive of the other 

agencies and persons who engineered the post-September 9 process and made decisions about an 

EIS.   

                                              
 4 Contrary to the Corps’s suggestion, no court has held that the scope of this privilege varies 
with the nature of a plaintiff’s legal claim.  See Corps Opp. at 18 (noting that Alexander was not 
an APA case).  As for the default rule that “deliberative materials are not part of the administrative 
record,” id., Dakota Access has already explained why that does not apply to a challenge to the 
lawfulness of the actions starting in September 2016.   
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Third, the privilege is not absolute; rather, it “can be overcome by a sufficient showing of 

need.”  In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997).  This determination “is to be made 

flexibly on a case-by-case, ad hoc basis … taking into account factors such as the relevance of the 

evidence, the availability of other evidence, the seriousness of the litigation, the role of the gov-

ernment, and the possibility of future timidity by government employees.”  Id. at 737-38 (quotation 

marks omitted).  As explained above, the Tribes have made these documents relevant by invoking 

the supposed lawfulness of the decisions jointly made by the three Departments starting in Sep-

tember.  It would be inequitable and one-sided to keep these documents concealed when they are 

needed to defend against the Tribes’ claims that “the only inappropriate ‘political interference’ 

here occurred when the new President directed the Corps to abandon the EIS process and issue the 

easement at Lake Oahe without further review.”  SRST Opp. at 2-3 (emphasis added).   

As to the “role of the government” or possible “future timidity by government employees,” 

Dakota Access seeks these documents to protect the ability of Corps decisionmakers (and those 

assisting them) to come to final decisions without fear that political operatives will improperly 

interfere with those decisions.  In fact, the required showing of bad faith or improper behavior to 

get behind an agency’s deliberative process protects typical agency decisions in which “there are 

administrative findings that were made at the same time as the decision.”  Citizens to Preserve 

Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971).  The July 25 decisions fit that description 

(the Corps made contemporaneous administrative findings), but the same cannot be said for, e.g., 

the three-Department joint press statement released on September 9.  In addition, the record is 

bereft of other evidence that Dakota Access could use in support of that defense.  Not surprisingly, 

Case 1:16-cv-01534-JEB   Document 225   Filed 05/12/17   Page 16 of 22



 
 

13 

the place to find direct proof that government actors improperly meddled in another agency’s de-

cisionmaking is in internal government documents that reveal those actors’ motivations and the 

pretextual nature of their decisions.    

At a minimum, Dakota Access is entitled to a log of the subset of documents that the gov-

ernment refuses to produce on the ground of deliberative process or comparable claims of privi-

lege.  Typically, an agency is not required to produce a privilege log “[s]ince deliberative docu-

ments are not part of the administrative record.”  Nat’l Ass’n of Chain Drug Stores v. U.S. Dep’t 

of HHS, 631 F. Supp. 2d 23, 27 (D.D.C. 2009).  But, if nothing else, this case presents a dispute 

over the relevance and necessity of such documents.  Requiring a privilege log is perfectly con-

sistent with more general privilege principles in such circumstances.  E.g., Landry v. FDIC, 204 

F.3d 1125, 1135 (D.C. Cir. 2000) (agency must provide “detailed specification of the information 

for which the privilege is claimed”).  Moreover, a showing of “procedural irregularity” is sufficient 

to warrant a privilege log.  See Stand Up for Cal.! v. U.S. Dep’t of Interior, 71 F. Supp. 3d 109, 

124 (D.D.C. 2014).  It is an understatement to label as “procedurally irregular” a sua sponte joint 

announcement by three Departments that they will revisit (but not necessarily “reconsider”) an 

agency’s final decisions in the midst of litigation over the validity of those final decisions.  

IV. The Motion Is Timely And Otherwise Procedurally Sound. 

Standing Rock—but not the Corps—contends that Dakota Access waited too long to chal-

lenge the adequacy of the record.  The Tribe states that “briefing on cross-motions for summary 

judgment on the Tribe’s case is complete,” SRST Opp. at 2, and that, among other things, Dakota 

Access “raised no concerns about the adequacy of the original record” when it filed its opposition 

to Standing Rock’s summary judgment motion, id. at 6.  Apart from citing no legal authority for 

the proposition that Dakota Access was required to file its motion earlier, the Tribe ignores im-

portant facts and is just plain wrong on the facts that it chooses to mention. 
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Contrary to what Standing Rock says, Dakota Access timely challenged the adequacy of 

the record for responding to the Tribe’s summary judgment motion.  When the Tribe filed that 

motion in February, the administrative record was still limited to the Corps’s July 25 decisions.  

Standing Rock nevertheless chose not to limit its motion to the July 25 decisions.  Instead, that 

motion includes challenges to the easement that the Corps had just issued, and it invoked a height-

ened review standard, arguing that withdrawal of the January 2017 EIS notice was an agency re-

versal.  Moreover, after Standing Rock filed its motion it insisted (successfully) that Dakota Access 

file its opposition brief on March 7—a week before the due date for the Corps’s opposition brief—

even though the Corps was scheduled to supplement the administrative record on March 10 by 

adding records relevant to the easement decision.  (As noted below, the Corps missed that dead-

line.) 

Because Dakota Access needed to respond to Standing Rock’s summary judgment motion 

without any record for the post-July 25 decisions, Dakota Access did argue that the incomplete 

state of the record precluded summary judgment for Standing Rock.  D.E. 159 at 3.  It explained 

that “[t]he record has been completed only for the July 25 decisions” while Standing Rock “bases 

its claims on actions and events in the ensuing months, for which the record has not yet been 

compiled.”  Id.; see also id. at 36 (arguing that “the Tribe is premature in requesting summary 

judgment on” the easement decisions “because the record for post-July 25 events (including the 

February 7, 2017 decisions to issue the easement and withdraw the EIS notice) does not yet exist”).   

Standing Rock next complains that Dakota Access later “filed its reply brief, again without 

saying a word about the adequacy of the record or expressing concerns that materials may have 

been omitted.”  SRST Opp. at 6.  But the rules limited Dakota Access’s reply to (i) arguments that 

had already been made (ii) on Defendants’ cross-motions for summary judgment.  A reply brief is 
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no place for new arguments about a new supplement to the record, especially arguments that apply 

to a different motion (i.e., Standing Rock’s motion for summary judgment).5    

In any event, as Dakota Access explained in its motion, there was good reason for not filing 

the motion sooner:  Dakota Access was trying to resolve the dispute through a meet-and-confer 

with counsel for the Corps.  Mot. at 2-3.  The Corps provided the administrative record for the 

easement decision the afternoon of March 15.  Debold Decl. ¶ 2.  On March 27, Dakota Access 

contacted Corps counsel to raise its concern that the record was missing the materials at issue in 

this motion.  Id. ¶ 3.  Corps counsel asked for the chance to discuss the issue with the Corps.  

Id. ¶ 4.  Corps Counsel later explained that the Corps was reviewing materials and planned to 

supplement the record.  Id. ¶ 5.  Ultimately, Corps counsel advised (on April 13) that while the 

Corps would be making supplements to the record, it declined to search for or produce the catego-

ries of documents at issue in this motion.  Id. ¶ 6.  Dakota Access filed this motion the following 

week, on April 21, two weeks before Cheyenne River filed its pending motion to add other items 

to the record.  Under these circumstances there is no basis for holding, as Standing Rock asks, that 

the motion “comes too late.”  SRST Opp. at 6.  Instead, the Court should be highly wary of the 

Tribe’s eagerness to have its summary judgment motion decided without the Court or the parties 

having access to documents showing what went on behind the scenes to obtain the EIS notice that 

the Tribe insists is so important to its claims. 

The Corps and the Tribes also argue that discovery—such as the taking of depositions—is 

improper in an APA case.  Corps Opp. at 18-23; SRST Opp. at 5-7; Oglala Opp. at 10-11.  None 

                                              
 5 Dakota Access used the available record to advance multiple grounds both for denying Plain-
tiffs’ summary judgment motions and for granting summary judgment in favor of Defendants.  The 
records that it seeks are needed to litigate in a full and fair manner certain of those and other 
grounds, as described in this motion.   
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of the parties acknowledge, however, that Dakota Access requested the opportunity to conduct 

depositions for the limited purpose of “explor[ing] where and to what extent the records at issue 

here can be located” if the government insists that no such records exist.  Mot. at 28.  Moreover, 

discovery is appropriate on a showing of “bad faith or improper motive,” which is the case here, 

as explained above.  Am. Petroleum Tankers Parent, LLC v. United States, 952 F. Supp. 2d 252, 

271 (D.D.C. 2013) (internal quotation marks omitted).   

Finally, Standing Rock asks the Court to grant whatever relief it does in a way that will 

“minimize the impact on the expeditious resolution of the case.”  SRST Opp. at 7-8.  Dakota Ac-

cess agrees that the Court should proceed expeditiously, and does not object to the schedule pro-

posed.  Despite Standing Rock’s concern about delay, it (joined by the Oglala Sioux Tribe) also 

asks to expand the universe of documents by including those between January 18 and February 8.  

SRST Opp. at 7-8; Oglala Opp. at 10.  Neither Tribe, though, goes through the steps it demands of 

Dakota Access—and which Dakota Access has completed—by setting forth strong evidence of 

bad faith or improper motive for the time period relevant to their request.  If the Court nonetheless 

believes that those records should also be produced, Dakota Access only asks that it be done in a 

way that will not further delay this litigation.    

CONCLUSION 

For the reasons stated above, the Court should order the Corps to complete the administra-

tive record consistent with this case’s unusual circumstances. 
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