
UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 
 
DENISE LIGHTNING FIRE AND 
WAKIYAN PETA, on behalf of and as 
legal guardians of S.C., a minor child, 
and AARON D. EISELAND AND 
JAMES CERNEY, on behalf of and as 
Guardians Ad Litem of S.C., a minor 
child, 
 
 Plaintiffs, 
 
v. 
 
UNITED STATES OF AMERICA, 
 
 Defendant. 
 

 
Case: 3:15-03015-RAL 

 
 
 

MEMORANDUM IN SUPPORT OF 
DEFENDANT’S MOTION TO 

DISMISS AND 
MOTION FOR SUMMARY 

JUDGMENT 
 

 
 Defendant, United States of America, by and through counsel, submits the 

following brief in support of its motion to dismiss the complaint for lack of subject 

matter jurisdiction and for summary judgment.  The dismissal of this Federal 

Tort Claims Act (“FTCA”) action is required because Plaintiffs cannot show any 

negligence by a federal employee.  Alternatively, even if Plaintiffs could show that 

a federal employee was negligent, that conduct is protected by the discretionary 

function exception to the FTCA’s waiver of the sovereign immunity of the United 

States, requiring dismissal of Plaintiffs’ claims.  
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INTRODUCTION 

 On January 17, 2014, S.C., a 14-year-old student at the Cheyenne -Eagle 

Butte High School in Eagle Butte, South Dakota, was injured during her home 

economics class1 while making stuffed fry bread.  (See Docket 5, Redacted 

Complaint).  When S.C. stuck a fork into the hot oil, it exploded, causing burns 

to her face and right hand.  (Id).  Plaintiffs, on behalf of S.C., have sued the 

United States, Bureau of Indian Education (“BIE”) for negligence in failing to 

supply proper equipment, select proper activities, ensure proper instruction, and 

exercise proper supervision of the students entrusted to its care. (Id).  The United 

States denies these allegations. (See Docket 7, Answer).  

 Cheyenne-Eagle Butte, however, has a very unique school system.  The 

BIE and the Eagle Butte public school district (District 20-1) run the schools in 

the small, rural community through a cooperative agreement.  Under the 

cooperative agreement, the Cheyenne-Eagle Butte School is run by a Cooperative 

Board, which is split equally between the BIE school board and the Eagle Butte 

School District 20-1 school board.  BIE and the Eagle Butte school district have 

separate school boards that conduct separate monthly meetings.   

The Cheyenne-Eagle Butte school is staffed by teachers hired by the BIE 

and by teachers hired by the Eagle Butte School District.  The Cheyenne-Eagle 

Butte High School is located in a BIE facility and its principal is a BIE employee.  

                                                      
1 During the depositions in this case, the parties referred to the class as a “home 
economics class” and a “nutrition and wellness class.”  Certain exhibits refer to 
the classes taught by Ms. Henson as “FACS” classes or Family and Consumer 
Sciences. These terms are used interchangeably throughout this brief. 
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Peggy Henson, the teacher in the home economics class where S.C. was injured, 

is an Eagle Butte school district employee, paid by the Eagle Butte School 

District.  Ms. Henson sets her curriculum based upon state guidelines.  She is 

supervised by the BIE high school principal, but the BIE principal lacks the 

power to determine whether Ms. Henson’s contract will be renewed.  Rather, she 

can only make a recommendation for contract renewal of a school district 

employee to the superintendent of schools, who is an Eagle Butte school district 

employee.  

Summary judgment is appropriate first, because Plaintiffs cannot show 

any evidence of negligence by the BIE or by a federal employee.  Second, even if 

the court were to conclude that Ms. Henson is a federal employee for purposes 

of the FTCA, her conduct falls within the discretionary function exception. 

Consequently, this Court lacks subject matter jurisdiction over Plaintiffs’ 

complaint and it must be dismissed.  

FACTUAL BACKGROUND 

A. Procedural History 

Plaintiffs filed their complaint on behalf of S.C. on September 4, 2015. (See 

Docket 5, Redacted Complaint).   In that complaint, Plaintiffs assert that the 

United States operates the Cheyenne-Eagle Butte School and that the United 

States is liable for the alleged failure of S.C.’s home economics teacher to supply 

proper equipment, activities, ensure proper instruction and exercise proper 

supervision of S.C. and the other students entrusted to the care of the Cheyenne-

Eagle Butte school district. (Id. at ¶ 14). The United States answered the 

Case 3:15-cv-03015-RAL   Document 20   Filed 12/16/16   Page 3 of 24 PageID #: 68



4 
 

Complaint on November 9, 2015 and denied both negligence and that S.C.’s 

injuries were caused by the action or inaction of a federal employee. (Docket 7, 

Answer).  

B. The Incident on January 14, 2014 

On January 14, 2014, S.C. was participating in her nutrition and wellness 

class when she was burned while preparing stuffed fry bread.  (See Docket 5, 

Redacted Complaint at ¶ 7).  As S.C. was lowering a piece of fry bread dough into 

the hot oil with a fork, water on the fork struck the hot oil and caused grease to 

splatter upwards out of the pot, striking her on the hand, wrist, and face and 

splashing another student. (Id. at ¶ 8).  When S.C. screamed in pain, her teacher 

ran cold water over the burns and notified the office. (Id. at ¶ 9).  S.C. and the 

other student were immediately transported to the Eagle Butte Indian Health 

Services facility for treatment. (Id. at ¶ 10).  The burns on S.C.’s face fully healed 

and did not leave any scarring.  (See Defendant’s Statement of Undisputed 

Material Facts in Support of Defendant’s Motion for Summary Judgment at ¶ 

44).  Nor does she have any sensitivity in the areas of her face that were burned. 

(Id).  The burns on S.C.’s right hand and wrist also healed completely; S.C. 

testified that “you can’t really tell” where she was burned. (Id. at ¶ 45).   

C. The Unique Structure of the Cheyenne-Eagle Butte School District 
 
The Cheyenne-Eagle Butte School District is located in Eagle Butte, South 

Dakota within the borders of the Cheyenne River Indian Reservation. (See 

Defendant’s Statement Facts at ¶ 1).  Rather than have separate school districts 

for Indian students and non-Indian students in the small, remote school district, 
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the BIE, the tribal school, and the South Dakota public school district operate 

jointly in one school system.  Consequently, the operation of the Cheyenne-Eagle 

Butte School District is governed by a Cooperative Agreement between the 

Bureau of Indian Education, Cheyenne River Agency Education Office, the 

Cheyenne Eagle Butte 95-561 School Board, and the Eagle Butte School District 

20-1.  (See Ex. 2 to Declaration of Delia M. Druley in Support of Defendant’s 

Motion for Summary Judgment, Cheyenne-Eagle Butte School Cooperative 

Agreement and Policies (“the Cooperative Agreement”)2; Defendant’s Statement 

of Facts at ¶ 2).  Under the Cooperative Agreement, the BIE school and the South 

Dakota public school district utilize both federal and state funds, facilities, 

equipment, and other property to educate both the elementary and high school 

students of both schools. (Defendant’s Statement of Facts at ¶ 3).   

The Cheyenne-Eagle Butte School District is operated by the Cheyenne-

Eagle Butte Cooperative Board. (Id. at ¶ 4).  The Cooperative Board is comprised 

of the seven-member BIE school board and the seven-member South Dakota 

public school district board, which each operates and meets independently 

before each month’s Cooperative Board meeting. (Id).  Under the Cooperative 

Agreement, the Cooperative Board is “responsible for establishing all rules, 

regulations, and policies used to administrate the Cooperative school.” (Id. at ¶ 

5).  The agenda for the monthly Cooperative Board meetings is jointly prepared 

by the District Superintendent and the BIE School Supervisor. (Id. at ¶ 6).  

                                                      
2 The Cooperative Agreement has previously been marked as Deposition Exhibit 
7.  
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Under the Cooperative Agreement, the BIE and the public school district 

take a collaborative approach to determining the Cheyenne-Eagle Butte School’s 

curriculum. (Id. at ¶ 8).  However, the BIE school and the public school retain 

control over their respective budgets and expenditures.  (Id).  This budgetary 

control encompasses “staffing decisions, curriculum, textbook decisions, and 

building level school improvement plans.” (Id. (quoting Cooperative Agreement at 

p. 3)).  Because the BIE school and the public school district retain separate 

budgets, all expenditures of either BIE funds or public school district funds must 

be authorized by their respective school boards. (Defendant’s Statement of 

Material Facts at ¶ 9).  As a result of these separate budgets, the BIE school and 

the public school district are individually responsible for transportation of their 

respective students to and from school within the boundaries of the Cheyenne-

Eagle Butte School District. (Id.  at ¶ 12). 

Because of BIE school and public school district’s separate budgets, the 

personnel situation within the Cheyenne-Eagle Butte School District is unique.  

(Id. at ¶ 10).  The Cheyenne-Eagle Butte School District is staffed by both BIE 

and public school district employees. (Id).  Although the Cooperative Agreement 

states that “no distinction shall be made between” BIE and public school 

employees with respect to “general matters of employment and supervision at 

the Cheyenne-Eagle Butte School,” the Cooperative Agreement explicitly 

recognizes the fact the BIE employees and public school district employees are 

subject to separate regulations and agreements.” (Id).  Certain positions within 

the Cheyenne Eagle Butte School District are funded by the BIE and certain 
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positions are funded by the public school district.  Although the Cooperative 

School Board “reviews” the recommended personnel and coaches, the 

recommendations are ultimately voted on and approved by the “School Board of 

the entity that is funding the position.” (Id. at ¶ 11).   

Peggy Henson, the nutrition and wellness teacher at the high school who 

teaches the class in which S.C. was injured, is an employee of the public school 

district.  (Id. at ¶ 13).   She testified that the major differences between teachers 

employed by the BIE and public school district are how they are paid, their time 

schedule, and who pays them. (Id).  Ms. Henson lives in housing provided by the 

public school district for their employees. (Id. at ¶ 14).  Both the BIE and the 

public school district provide some housing for their employees. (Id).   

Although Ms. Henson is an employee of the school district, her supervisor, 

the high school principal, is a BIE employee.  (Id. at ¶ 16).  Although the high 

school principal is Ms. Henson’s direct supervisor, the principal lacks the power 

to fire Ms. Henson because Ms. Henson is a school district employee, not a BIE 

employee. (Id).  Thus, the high school principal’s authority over Ms. Henson is 

limited to recommending to the superintendent of the public school district that 

she not be rehired. (Id). The public school superintendent is the only person with 

the ability to decide whether or not to rehire Ms. Henson. (Id. at ¶ 17).  

Ms. Henson’s nutrition and wellness class is a home economics type 

course.  It is considered a career and tech education class, which is funded 

through the State of South Dakota. (Id. at ¶ 18).  As such, the key concepts 

taught in the class are mandated by state standards. (Id).  But the specific 
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curriculum and method of instruction are up to Ms. Henson.  (Id. at ¶ 19).  S.C. 

was injured during the stuffed fry bread lab, which is a lab that occurred over 

two or three class periods.  (Id. at ¶ 20).  This lab is a part of how Ms. Henson 

teaches carbohydrates. (Id).  It addresses the role of fry bread in Native American 

history, the survival of Native Americans, and how it impacts tradition and 

culture today. (Id).  

 STANDARD OF REVIEW 

A. Dismissal Pursuant to Fed. R. Civ. P. 12(h)(3) 

“Lack of subject matter jurisdiction, unlike many other objections to the 

jurisdiction of a particular court, cannot be waived. It may be raised at any time 

by a party to an action, or by the court sua sponte.” Bueford v. Resolution Trust 

Corp., 991 F.2d 481, 485 (8th Cir. 1993); see also Fed. R. Civ. P. 12(h)(3) (stating 

“If the court determines at any time that it lacks subject matter jurisdiction, the 

court must dismiss the action”).  

A Rule 12(h)(3) motion to dismiss is evaluated under the same standards 

as a motion to dismiss pursuant to Rule 12(b)(1). Berkshire Fashions, Inc. v. M.V. 

Hakusan II, 954 F.2d 874, 879 n.3 (3d Cir. 1992). The plaintiff carries the burden 

of showing that jurisdiction exists. VS Ltd. P'ship v. Dep't of Hous. & Urban Dev., 

235 F.3d 1109, 1112 (8th Cir. 2000) (citation omitted). Under a 12(b)(1) motion 

“the trial court may proceed as it never could under 12(b)(6) or Fed. R. Civ. P. 56 

because at issue in a factual 12(b)(1) motion is the trial court's jurisdiction-its 

very power to hear the case-there is substantial authority that the trial court is 

free to weigh the evidence and satisfy itself as to the existence of its power to 
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hear the case.” Osborn v. United States, 918 F.2d 724 at 730 (8th Cir. 1990). 

Accordingly, the existence of disputed material facts does not prevent the trial 

court from analyzing the merits of the jurisdictional claims, and no presumptive 

truthfulness must attach to the facts alleged in the complaint. Id.    

B. Summary Judgment Standard 

       Rule 56(c) of the Federal Rules of Civil Procedure provides for summary 

judgment where “the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  

Summary judgment is not “a disfavored procedural shortcut, but rather . . . an 

integral part of the Federal Rules as a whole, which are designed ‘to secure the 

just, speedy and inexpensive determination of every action.’ ” Id. at 327 (quoting 

Fed. R. Civ. P. 1). On summary judgment, courts view “the evidence and the 

inferences that may be reasonably drawn from the evidence in the light most 

favorable to the nonmoving party.” EEOC v. CRST Van Expedited, Inc., 679 F.3d 

657, 686 (8th Cir. 2012) (quoting Mayer v. Countrywide Home Loans, 647 F.3d 

789, 791 (8th Cir. 2011)). “A party opposing a properly made and supported 

motion for summary judgment must cite to particular materials in the record 

supporting the assertion that a fact is genuinely disputed.” Waubay Lake 

Farmers Ass’n v. BNSF Ry. Co., Civ. 12-4179-RAL, 2014 WL 4287086 at *3 

(D.S.D. Aug. 28, 2014) (citing Fed. R. Civ. P. 56(c)(1); Gacek v. Owens & Miner 

Distrib., Inc., 666 F.3d 1142, 1145 (8th Cir. 2012)).  
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ARGUMENT 

 Sovereign immunity shields the Federal Government and its agencies from 

suit in the absence of a waiver.  Fed. Deposit Ins. Corp. v. Meyer, 510 U.S. 471, 

475 (1994).  To sue the United States, a plaintiff must show both a waiver of 

sovereign immunity and a grant of subject matter jurisdiction. V.S. Ltd. P'ship v. 

HUD, 235 F.3d 1109, 1112 (8th Cir. 2000) (citing Presidential Gardens Assocs. 

v. United States, 175 F.3d 132, 139 (2d Cir. 1999)). “It is axiomatic that the 

United States may not be sued without its consent and that the existence of 

consent is a prerequisite to jurisdiction.” United States v. Navajo Nation, 537 U.S. 

488, 502 (2003). The FTCA waived the Federal Government’s sovereign immunity 

for certain torts of federal employees acting within the scope of their employment. 

See Audio Odyssey, Ltd. v. United States, 255 F.3d 512, 516 (8th Cir. 2001).    

Specifically, the United States has waived its sovereign immunity to the following 

extent: 

for injury or loss of property, or personal injury or death caused by 
the negligent or wrongful act or omission of any employee of the 
government while acting within the scope of his office or 
employment, under circumstances where the United States, if a 
private person, would be liable to the claimant in accordance with 
the law of the place where the act or omission occurred. 
 

28 U.S.C. § 1346(b)(1). 

 The “law of the place” where the act or omission occurred in this case is 

South Dakota.  See Meyer, 510 U.S. at 487 (“[W]e have consistently held that § 

1346(b)’s reference to the ‘law of the place’ means law of the State- the source of 

substantive liability under the FTCA”).  This same approach is applied when the 

act or omission occurred on Indian land located within a state. See LaFromboise 
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v. Leavitt, 439 F.3d 792, 796 (8th Cir. 2006) (holding that “where an act or 

omission occurs with the territorial boundaries of both a tribal reservation and 

a State, ‘the law of the place’ for purposes of the FTCA is the State”).   Thus, 

although acts or omissions complained of occurred within the boundaries of the 

Cheyenne-River Sioux Indian Reservation, South Dakota is the source of 

substantive law for this case.  

 The FTCA contains numerous exceptions to this waiver of sovereign 

immunity, however. See, e.g., 28 U.S.C. § 2680. If an exception applies, “the bar 

of sovereign immunity remains.” Dolan v. U.S. Postal Serv., 546 U.S. 481, 485 

(2006). “Sovereign immunity is a jurisdictional doctrine, and the terms of the 

United States’ ‘consent to be sued in any court define that court's jurisdiction to 

entertain the suit.’ ” Brown v. United States, 151 F.3d 800, 803–04 (8th Cir. 1998) 

(quoting Meyer, 510 U.S. at 475). Thus, “[w]here the United States has not waived 

sovereign immunity under the FTCA, the district court lacks subject matter 

jurisdiction to hear the case.” Hart v. United States, 630 F.3d 1085, 1088 (8th 

Cir. 2011) (citing Green Acres Enters. v. United States, 418 F.3d 852, 857 (8th 

Cir. 2005)). See also Dykstra v. United States, 140 F.3d 791, 795 (8th Cir. 1998) 

(“To the extent an alleged act falls within the discretionary function exception, a 

court lacks subject matter jurisdiction”). 

 It is within this legal landscape that the Court must determine whether 

Peggy Henson is considered a federal employee.  If she is not, then the United 

States is entitled to dismissal in its favor.  Similarly, if the court concludes that 

Ms. Henson is a federal employee for purposes of the FTCA, then it must 
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determine whether her conduct is protected by the discretionary function 

exception.  

I. Peggy Henson, the home economics teacher, is not a federal 
employee for purposes of the FTCA. 
 

 This case appears to present a question of first impression:  whether a 

public school district employee, working in a blended BIE and local school 

district governed by a cooperative agreement can be considered a federal 

employee for purposes of the FTCA.  The undisputed facts establish that Ms. 

Henson cannot be considered an employee of the federal government for 

purposes of the FTCA.    

 The FTCA only applies to the acts or omissions of federal agencies or 

employees. Independent contractors of the federal government are specifically 

exempted from coverage.  Specifically, the FTCA states: 

As used in this chapter and sections 1346(b) and 2401(b) of this 
title, the term “Federal Agency” includes the executive departments, 
the judicial and legislative branches, the military departments, 
independent establishments of the United States, and corporations 
primarily acting as instrumentalities or agencies of the United 
States, but does not include any contractor with the United States. 
 
“Employee of the government” includes (1) officers or employees of 
any federal agency, members of the military or naval forces of the 
United States, members of the National Guard while engaged in 
training or duty . . . and persons acting on behalf of a federal agency 
in an official capacity, temporarily or permanently in the service of the 
United States, with or without compensation . . . 
 

 28 U.S.C. § 2671 (emphasis supplied). Peggy Henson, as an employee of the 

Eagle Butte public school district (South Dakota District 20-1), one of the entities 

that makes up the Cheyenne-Eagle Butte School District, does not qualify as a 

federal employee. 
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 The way that the Cheyenne-Eagle Butte School District is operated is 

relatively unique. Cooperative agreements, such as the one that governs the 

Cheyenne-Eagle Butte School District, are authorized by 25 U.S.C. § 2010.  

Specifically, § 2010(f) provides that: 

(1) Implementation   
 

(A)  In general   
From funds allotted to a Bureau school under section 2007 of 
this title, the Secretary shall, if specifically requested by the 
appropriate tribal governing body, implement a cooperative 
agreement that is entered into between the tribe, the Bureau, 
the local school board, and a local public school district that 
meets the requirements of paragraph (2) and involves the 
school. 
 
(B)  Terms   
The tribe, the Bureau, the school board, and the local public 
school district shall determine the terms of an agreement 
entered into under subparagraph (A). 

 
(2)  Coordination provisions An agreement under paragraph (1) 
may, with respect to the Bureau school and schools in the school 
district involved, encompass coordination of all or any part of the 
following:  
 

(A) The academic program and curriculum, unless the Bureau 
school is accredited by a State or regional accrediting entity 
and would not continue to be so accredited if the 
agreement encompassed the program and curriculum.  
 

(B)  Support services, including procurement and facilities 
maintenance.  

 
(C)   Transportation.  

 
(3)  Equal benefit and burden   
 

(A)  In general   
Each agreement entered into under paragraph (1) shall confer 
a benefit upon the Bureau school commensurate with the 
burden assumed by the school. 
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(B)  Limitation   
Subparagraph (A) shall not be construed to require equal 
expenditures, or an exchange of similar services, by the 
Bureau school and schools in the school district. 
 

(Id) (emphasis in original).  The applicable federal regulations utilize the following 

definitions: 

As used in this part: 
 
(a) School district means the local unit of school administration as 

defined by the laws of the State in which it is located. 
 

(b) Cooperative school means a school operated under a cooperative 
agreement between a school district and the Bureau of Indian 
Affairs in conformance with State and Federal school laws and 
regulations. 

 
25 C.F.R. § 31.0. The Cheyenne-Eagle Butte School District is a cooperative 

school within the meaning of 25 C.F.R. § 31.0.  

 Public Law 101-512 imposes liability upon the United States for the acts 

of tribal organizations and their employees from the performance of functions 

authorities under such a cooperative agreement.  Specifically, it provides: 

resulting from the performance of functions prior to fiscal year 1991, 
under a contract, grant agreement, or cooperative agreement 
authorized by the Indian Self–Determination and Education 
Assistance Act of 1975, as amended (88 Stat. 2203; 25 U.S.C. 450 
et seq.) or by title V, part B, Tribally Controlled School Grants of the 
Hawkins–Stafford Elementary and Secondary School Improvement 
Amendments of 1988, as amended (102 Stat. 385; 25 U.S.C. 2501 et 
seq.), an Indian tribe, tribal organization or Indian contractor is 
deemed hereafter to be part of the Bureau of Indian Affairs in the 
Department of the Interior or the Indian Health Service in the 
Department of Health and Human Services while carrying out any 
such contract or agreement and its employees are deemed employees 
of the Bureau or Service while acting within the scope of their 
employment in carrying out the contract or agreement: Provided, That 
after September 30, 1990, any civil action or proceeding involving 
such claims brought hereafter against any tribe, tribal organization, 
Indian contractor or tribal employee covered by this provision shall 
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be deemed to be an action against the United States and will be 
defended by the Attorney General and be afforded the full protection 
and coverage of the Federal Tort Claims Act[.] 
 

Pub. L. 101-512 (codified at 25 U.S.C. § 450f Historical and Statutory Notes) 

(emphasis supplied).  Thus, if Ms. Henson were employed by the Cheyenne River 

Sioux Tribe or by the BIE school she would be considered a federal employee for 

purposes of the FTCA.  See Big Owl v. United States, 961 F. Supp. 1304, 1308-

09 (D.S.D. 1997) (concluding that members of the Porcupine Day School Board 

were considered employees of the BIA pursuant to Pub. L. 101-512, but 

dismissing case based upon the discretionary function exception to the FTCA). 

See also Mentz v. United States, 359 F. Supp. 2d 856, 860-62 (D.N.D 2005) 

(concluding teacher employed by Standing Rock Community Grant School was 

a federal employee for purposes of FTCA, but dismissing claim because he was 

not acting within the scope of his employment at the time of the accident).  But 

Ms. Henson is not employed by either the BIE or the Tribe; rather, she is 

employed by the Eagle Butte school district. 

 Teaching positions in the Cheyenne-Eagle Butte School District are 

divided between the BIE and the public school district.  (See Statement of Facts 

at ¶¶ 4, 18, 35).   Ms. Henson has a teaching contract with the Eagle Butte public 

school district. (Id. at ¶ 23). She is paid by the public school district and lives in 

housing provided by the public school district. (Id. at ¶¶ 22, 24).  Although Ms. 

Henson’s supervisor was a BIE employee, rather than a fellow school district 

employee, that BIE employee lacked the power to hire or fire her.  (Id. at ¶¶ 27- 

28).  The public school superintendent was the only individual with the ability 
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to hire or fire her. (Id. at ¶ 29). And the reason that Henson’s day-to-day 

supervisor was a BIE employee was simply because the administrative level 

positions are divided between the BIE and the public school district based upon 

the funding received from each particular source.  (Id. at ¶¶ 9- 10).  

Consequently, this is merely an administrative quirk.  It is not evidence of any 

intent to transform Ms. Henson, or other similarly situated public school district 

employees, into employees of the BIE merely because their day-to-day 

supervisor, who possesses only limited authority over them, is employed by the 

BIE.  The United States’ sovereign immunity should not be waived by virtue of 

such inconsequential evidence. 

 Although this exact factual scenario does not appear to have been 

considered by a court, several district courts have considered similar issues.  

Those decisions, however, are distinguishable from the present case.   

 In Big Owl v. United States, 961 F. Supp. 1304 (D.S.D. 1997), the court 

concluded that members of the school board of the Porcupine Day School were 

considered employees of the Bureau of Indian Affairs (BIA) and could be sued as 

such under the FTCA.  Id. at 1307-08.  A teacher whose contract was not 

renewed sued under the FTCA for intentional and negligence infliction of 

emotional distress. Id. at 1306. The Porcupine Day School, however, was 

operated by the Oglala Sioux Tribe pursuant to a grant from the BIA under the 

Tribally Controlled Schools Act of 1988.  Id. at 1307.  The Tribally Controlled 

Schools Act explicitly imposes liability upon the United States for the acts of 

tribal organizations and their employees administering a grant agreement 
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pursuant to the Act. Id.  Therefore, the Court reasoned that members of the 

school board were federal employees under the FTCA, but dismissed the case 

under the discretionary function exception to the FTCA.  Id. at 1308-09.   

 Similarly, in Mentz v. United States, 359 F. Supp.2d 856 (D.N.D. 2005), the 

court concluded that a teacher employed by the Standing Rock Community 

Grant School was a federal employee under the FTCA.  Id. at 859-60.  The 

plaintiff bought a snow mobile from the auto mechanics instructor and was 

injured while test driving it and sued for negligence and failure to warn. Id. at 

858. The Standing Rock Community Grant School was operated by the Standing 

Rock Community School Board through an agreement under the Tribally 

Controlled Schools Act of 1988.  Id. at 859.  The court observed that the Act 

directly imposes liability upon the United States for acts of tribal organizations 

and their employees administering a grant agreement pursuant to the Act. Id. 

(citing Big Owl, 96 F. Supp. at 1307). Consequently, the teacher in question was 

a federal employee for purposes of the FTCA, although the court later found that 

he was not acting with the scope of his employment at the time of the accident 

that gave rise to the lawsuit. Id. at 862.  

 The closest case factually is Adams v. Tunmore, Civ. 05-270-FVS, 2006 WL 

2591272 (E.D. Wash. Sept. 8, 2006).  As in the previous two cases, the district 

court determined that a school volunteer was a federal employee for purposes of 

the FTCA.   Id. at *3.  In Adams, the plaintiff was injured in a collision with a car 

driven by a Jesuit Volunteer employed by the Pascal Sherman Indian School. Id. 

at *1.  She was driving a car owned by the tribe, which was authorized for school 
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use.  Id. at *3. The Pascal Sherman Indian School is operated by the 

Confederated Tribes of the Colville Reservation pursuant to a grant under the 

Tribally Controlled School Act of 1988.  Id.  The Pascal Sherman Indian School 

is also funded by the Omak School District (via the State of Washington), grants 

from the state of Washington and the BIA, the Colville tribe, and private 

fundraising.  Id.  The driver’s salary was paid by the Colville Tribe’s “General 

Fund” because the Tribe maintains separate funding for teachers who come from 

religious organizations to volunteer and work at the school.  Id. at *3.   The court 

rejected an argument that the driver was not a federal employee because her 

stipend was not paid by money received under the Tribally Controlled Schools 

Act grant. Id.   Rather, the court found that she was an employee of the BIA 

because she was employed to educate children at the Pascal Sherman Indian 

School, which was a function of the Tribally Controlled Schools Grant.  Id.  

 The present case is distinguishable from these cases.  The Cheyenne-Eagle 

Butte School District is operated in a unique fashion, making it distinct from the 

schools the courts were analyzing in Big Owl and Mentz.  Ms. Henson has a 

contract with the South Dakota public school district, not with the BIE school 

or the Tribe. (See Defendant’s Statement of Facts at ¶¶ 22-23).  She is 

compensated by the South Dakota public school district and lives in housing 

provided by that South Dakota school district. (Id. at ¶¶22, 24).   Her position is 

funded by the South Dakota public school district, not by the BIE. (Id. at ¶¶ 22, 

35). And while she was educating Indian students at the time of the incident in 

question, she was also educating non-Indian students.  Supplies for the class 
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that Ms. Henson was teaching were purchased with school district funds, not 

with BIE funds. (Id. at ¶32). These facts make the present case distinguishable 

from Mentz.   

 Nor did the BIE exercise sufficient control over Ms. Henson to transform 

her into a federal employee for purposes of the FTCA.  “The crucial element in 

determining whether an individual may be considered a federal employee is the 

amount of control the federal government has over the physical performance of 

the individual.”  Charlima, Inc. v. United States, 838 F.2d 1078, 1080-1081 (8th 

Cir. 1989) (citing United States v. Orleans, 425 U.S. 807, 814-15 (1976)).   This 

test is applied when there is a question regarding whether an independent 

contractor of the government should be considered a federal employee for 

purposes of the FTCA.  Id. at 1080 n.5.  Here, although Ms. Henson was 

supervised by a BIE employee at the time of S.C.’s injury, that employee lacked 

to power to hire or fire Ms. Henson.  (Defendant’s Statement of Facts at ¶ 28). 

That power was solely held by Carol Veit, the Superintendent of the Eagle Butte 

public school district. (Id. at ¶ 29).  See Thompson v. United States, 504 F. Supp. 

1087, 1090 (D.S.D. 1980) (finding that trainee employed by Crow Creek Sioux 

Tribe as a police officer was a federal government employee at least in part 

because “the BIA officials also had the power to fire trainees in case of 

misbehavior”).   As an employee of the public school district, Ms. Henson was 

subject to different discipline procedures than BIE employees and was governed 

by the Eagle Butte public school district’s guidelines and processes.  

(Defendant’s Statement of Facts at ¶ 40). Ms. Henson was not subject to the 
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rules and procedures of the Bureau of Indian Affairs Manual pertaining to 

education unlike her BIE counterparts.  (Id. at ¶ 43). Consequently, the BIE did 

not exercise sufficient control over Henson to transform her into a federal 

employee for purposes of the FTCA. 

 Because Henson is not a federal employee, this Court lacks subject matter 

jurisdiction over Plaintiffs’ Complaint.  Consequently, the United States 

respectfully requests that this Court grant its motion to dismiss and motion for 

summary judgment. 

II. Even if the Court finds that Ms. Henson was a federal employee, 
her conduct is protected by the discretionary function 
exception. 
 

 Although the United States argues that Ms. Henson cannot be considered 

a federal employee for purposes of the FTCA, if this Court were to conclude that 

she is a federal employee, Plaintiffs’ claims must still be dismissed.  Ms. Henson’s 

conduct in choosing her curriculum and determining what safety measures to 

take in the lab portion of her class is precisely the type of decision making 

shielded by the discretionary function exception.   

 The FTCA’s waiver of sovereign immunity is limited by several exceptions, 

one of which removes the effects of some government decisions from the waiver 

in order to protect government policy making.  Dykstra v. United States Bureau 

of Prisons, 140 F.3d 791, 795 (8th Cir. 1998); 28 U.S.C. § 2680. “Under this 

exception, the United States may not be sued under the FTCA for ‘[a]ny claim ... 

based upon the exercise or performance or the failure to exercise or perform a 

discretionary function or duty on the part of a federal agency or an employee of 
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the Government, whether or not the discretion involved be abused.’” Demery v. 

U.S. Dep't of Interior, 357 F.3d 830, 832 (8th Cir. 2004) (quoting 28 U.S.C. 

2680(a)). 

 The test for determining whether the discretionary function exception bars 

a party’s lawsuit under the FTCA is well established.  “The first inquiry is whether 

the challenged conduct or omission is truly discretionary, that is, whether it 

involves an element of judgment or choice instead of being ‘controlled by 

mandatory statutes or regulations.’” Herden v. United States, 726 F.3d 1042, 

1046–47 (8th Cir. 2013) (quoting United States v. Gaubert, 499 U.S. 315, 328 

(1991)).    If the conduct at issue is not discretionary, then the exception does 

not apply. Id.   But if the challenged action is discretionary, the next question is 

whether the government employee’s judgment or choice was “based on 

“considerations of social, economic, and political policy.” Layton v. United States, 

984 F.2d 1496, 1499 (8th Cir.1993).  Not all discretionary functions are immune 

from suit, however, because the purpose of the exception is “to prevent judicial 

‘second-guessing’ of legislative and administrative decisions grounded in social, 

economic, and political policy[.]” United States v. Varig Airlines, 467 U.S. 797, 

814, (1984).  But so long as a discretionary decision is “susceptible to policy 

analysis,” Gaubert, 499 U.S. at 325, the discretionary function exception applies 

regardless of whether a defendant actually engaged in “conscious policy 

balancing.” C.R.S. ex rel. D.B.S. v. United States, 11 F.3d 791, 801 (8th Cir. 1993). 

 There are no mandatory regulations regarding the curriculum or safety 

procedures taught in the classroom by BIE employees.  Thus, decisions 
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regarding the curriculum or specific safety measures are discretionary.  See 

Demery, 357 F.3d at 833 (noting that in the absence of specific or clear policy 

statements, decisions regarding those subjects were discretionary).  In fact, Ms. 

Henson testified that her nutrition and wellness class is a career and tech 

education class, which is funded through the state of South Dakota and that the 

key concepts taught in the class are mandated by state standards.  (Statement 

of Facts at ¶ 31).  The specific curriculum, however, remains up to Ms. Henson 

and she retains the discretion to determine how she wants to teach about a key 

concept. (Id. at ¶ 33).  Thus, the first element of the discretionary function test 

is satisfied. 

 When “governmental policy permits the exercise of discretion, it is 

presumed that the acts are grounded in policy.” Chantal v. United States, 104 

F.3d 207, 212 (8th Cir. 1997).  Plaintiffs, therefore, must offer some evidence to 

rebut the presumption. Id. Plaintiffs will be unable to do so. Ms. Henson’s 

decisions regarding the specific curriculum and particular safety measures 

taken in the classroom inherently involve questions of policy.  For example, the 

question of what specific labs to utilize to teach certain concepts required Ms. 

Henson to consider the cost of the ingredients in question, the ability levels of 

the students involved, the duration of the lab, and how it fits within her overall 

lesson plan. Ms. Henson testified that the fry bread lab was chosen as part of 

how she teaches her students about carbohydrates.  (Statement of Facts at ¶ 

34).  The frybread lab addresses the role of frybread in Native American history, 

the survival of Native Americans, and how it impacts tradition and culture today. 
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(Id). Furthermore, the choice of what specific safety measures to teach students 

about and to take within the lab also involves policy judgments regarding the 

manner of teaching the concept, how much time to devote to it, and how to best 

ensure that the students understand the concepts.  Financial constraints must 

also be considered.  The decision to choose certain safety measures over others 

is grounded in public policy.  See, e.g., S.R.P. ex. Rel. Abunabba v. United States, 

676 F.3d 329, (3d Cir. 2012) (holding that National Park Service’s discretionary 

decision not to post additional warning signs or add language to existing signs 

regarding the danger of a shoreline barracuda attack was susceptible to policy 

analysis); Estate of Bernaldes v. United States, 81 F. 428 (4th Cir. 1996) (holding 

that discretionary function exception barred wrongful death claim because 

inspectors had discretion under regulations to determine whether mine was in 

compliance and the decision as to whether danger was great enough to require 

implementation of safety measures were grounded in policy of protecting health 

and safety within financial constraints).  Those choices, therefore, involved policy 

judgments and are protected by the discretionary function exception.  

Consequently, Plaintiffs’ claims against the United States fail.  

CONCLUSION 

For the above reasons, the United States respectfully requests that the 

Court grant its motion to dismiss and motion for summary judgment.  
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Date: December 16, 2016. 

RANDOLPH J. SEILER 
United States Attorney 
 
/s/ Delia M. Druley 
       
DELIA M. DRULEY 
Assistant U.S. Attorney 
P.O. Box 2638 
Sioux Falls, SD 57101-2638 
Phone:  605.357.2320 
Fax:  605.330.4402 
Delia.Druley@usdoj.gov 
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