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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

 

 
PLAINTIFFS’ REPLY TO DEFENDANTS’ RESPONSE TO PLAINTIFFS’ 

SUPPLEMENTAL AUTHORITY FILING 

 Defendants’ (collectively BATFE) Response to Plaintiffs’ Supplemental Authority 

Filing (Response) only distracts from the fact that Plaintiffs (collectively Tribal Entities) are 

not “persons” under 18 U.S.C. § 2343(a) and are therefore exempt from the recordkeeping 

provisions set forth in that section.  

The Supreme Court has established that “the term ‘person’ does not include the 

sovereign, [and] statutes employing the phrase are ordinarily construed to exclude it.” Wilson 

v. Omaha Indian Tribe, 442 U.S. 653, 667 (1979). This presumption is “particularly true” 

where, as here, “the statute imposes a burden or limitation, as distinguished from conferring a 

benefit or advantage.” Id. Like states, tribes fall under this presumption. E.g., Inyo County, Cal. 

v. Paiute-Shoshone Indians of the Bishop Cmty. of the Bishop Colony, 538 U.S. 701, 711 n.6 

(2003). The Supreme Court also held that the term “person” excludes “arms” of a sovereign. 

See Will v. Mich. Dep’t of State Police, 491 U.S. 58, 70 (1989). Finally, the “longstanding, 

interpretive presumption that ‘person’ does not include the sovereign” may only be overcome 

upon an “affirmative showing of statutory intent to the contrary.” Vt. Agency of Natural Res. v. 
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U.S. ex rel Stevens, 529 U.S. 765, 781 (2000) (Stevens). 

In Inyo County, the United States government argued as amicus curiae that neither tribal 

sovereigns nor their instrumentalities are “persons.” The Supreme Court agreed, holding that a 

tribal casino corporation, as an arm of the Tribe, did not qualify as a “person.” See Inyo 

County, 538 U.S. at 704 n.1. Like the casino corporation in Inyo County, the Tribal Entities are 

“chartered and wholly owned by the Tribe,” identify as economic subdivisions of the Tribe, 

and fund the Tribe’s government programs and operations. Therefore, the Winnebago Tribe, as 

a sovereign, and the Tribal Entities, as arms of that sovereign, are not “persons” under the 

CCTA.  

Because it cannot win on the law, BATFE tries to now enter an irrelevant non-

prosecution agreement and news article into the record in an attempt to make an argument on 

the policy.  Response at 5-7. This actually cuts against them, as the Federal policy for the last 

forty-two years has been one of tribal self-determination. See Indian Self Determination and 

Education Assistance Act, 25 U.S.C. §§ 5301, et seq. (1975). This policy of tribal self-

determination is carried forward today. See, e.g., The Native American Business Development, 

Trade Promotion, and Tourism Act, 25 U.S.C. §§ 4301, et seq. (2000) (enforcing the rights of 

Indian tribes to “trade freely” and build “vigorous economies” by encouraging “increased 

business” and the “expansion of trade” of businesses managed or controlled by Indian tribes). 

Increased self-determination for the Winnebago Tribe is the Tribal Entities’ mission.  See Ho-

Chunk Inc. 2015 Economic Impact Study, pg 4 (May 19, 2017 1:43 PM), 

http://hochunkinc.com/impact-report.php (“The long-term mission of Ho-Chunk, Inc. is to 

provide the Tribe with a large enough income stream from its business operations to enable the 

Tribe to reach economic self-sufficiency.”). And it is working: Ho-Chunk, Inc. is the most 

highly-decorated Tribal corporation in the country and is a model of Tribal self-determination 

in action. The Winnebago Tribe is the direct beneficiary of that success. Regardless, Ho-

Chunk, Inc.’s business decision to avoid litigation in relation to sales of premium brands 
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(brands it no longer carries) has no bearing on whether the Tribal Entities are “persons” within 

the meaning of the CCTA.      

BATFE fails to carry its burden to overcome the presumption that “person” excludes the 

sovereign. This is because the statutory text, legislative history, and regulations demonstrate 

that Congress and BATFE intended to exempt governmental instrumentalities from section 

2343(a) of the CCTA and 27 C.F.R. Part 646.1 

BATFE claims that under 18 U.S.C. § 2343(b), Congress “specifically stated that tribal 

governments are ‘persons’ under the CCTA” and therefore are subject to the recordkeeping provisions 

in section 2343(a). Response at 2. Not only is this incorrect, but BATFE’s interpretation contradicts the 

statutory intent of the CCTA as carried forward in the regulations. Contrary to BATFE’s argument, the 

2006 amendment’s exemption of tribal governments from section 2343(b) merely reflects the original 

exemption of government instrumentalities from 2343(a) as illustrated by the legislative history.  

The Senate and House, as supported by the Joint Committee on Taxation, DOJ, and 

BATFE, explicitly intended that the CCTA not encompass tax-free sales on military bases and 

Indian reservations. In June 1974, the Senate first reported S. 1487, “relating to racketeering in 

the sale and distribution of cigarettes.” S. REP. NO. 95-962, at 1 (1974). In originally reporting 

on the bill that would become the CCTA, and in subsequent iterations, the Senate (and House) 

distinguished between “four distinct types of cigarette bootlegging,” grouped “tax-free” sales 

from “military post exchanges [] and Indian reservations” together, and drafted the law to 

address the first and most pressing “distinct type”: the “organized crime problem.” Id. Not only 

                                                           
1 To the extent BATFE now disputes that the Tribal Entities are governmental instrumentalities (see 
Response at 3), that is a genuine dispute of material fact.  In determining whether an entity is an “arm” 
of the sovereign, courts will look at several factors, including the method of creation of the economic 
entity and its purpose. Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 
1173, 1187 (10th Cir. 2010). An entity that engages in commercial activity for profit may still be an 
arm of a sovereign. See e.g., Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 523 U.S. 751 (1998). 
While BATFE has already conceded that the Tribal Entities are the “Tribe’s primary economic 
development arm,”(ECF 14-1 at pgs. 1-2), insofar as there is any dispute, there exists a material issue 
of fact precluding summary judgment or, alternatively, necessitating a hearing. 
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did Congress make this distinction throughout the legislative history, BATFE adopted it in 

promulgating the recordkeeping regulations at issue here.   

In the October 1978 Congressional Record, the House Judiciary Committee noted that it 

“does not intend this bill to address the current exemption from State taxation of cigarette sales 

on Indian reservations, and nothing in this bill is intended to affect any immunity from State tax 

held by any Indian or Indian tribe.” 124 Cong. Rec. 33277 (1978). Similarly, the Senate 

Judiciary Committee attached as an exhibit to its October 1977 Hearing, a report distinguishing 

the “Tax-Free Purchase of Cigarettes” as “sales exempt from State and local taxation . . . due to 

the exemption of sales at military bases and . . . Indian reservations.” ADVISORY COMM. ON 

INTERGOVERNMENTAL RELATIONS, 95TH CONG., REP. ON CIGARETTE BOOTLEGGING: A STATE 

AND FED. RESPONSIBILITY 58 (Comm. Print 1977). Finally, when BATFE adopted the 

implementing regulations in 1980, it confirmed that “government agencies and 

instrumentalities are not included in the definition of ‘person’ in these regulations.” 

Regulations Relating to the Distribution of Cigarettes, 45 Fed. Reg. 48609, 48612 (July 21, 

1980) (to be codified at 27 C.F.R. pt. 296). 

BATFE does not dispute that the Tribal Entities are governmental instrumentalities. See 

e.g. ECF 14-1 at 1-2 (“Defendants do not dispute that the Winnebago Tribe of Nebraska 

created Ho-Chunk, Inc., as a wholly-owned tribal corporation to serve as the Tribe’s primary 

economic development arm . . . Defendants admit that HCID, Woodlands, and Rock River are 

subsidiary corporations.”). 

 Yet, BATFE erroneously claims that the 2006 amendment to CCTA clarified “any 

ambiguity regarding whether Native American tribes were persons who were required to 

maintain records . . . .” Response at 3.  Nowhere in the record, however, did BATFE change its 

interpretation of “person” as exempting governmental instrumentalities. See Missouri Pub. 

Serv. Comm'n v. F.E.R.C., 783 F.3d 310, 316 (D.C. Cir. 2015).  Moreover, the 2006 statutory 

amendment did not add a definition of “person” different from that adopted in the original 

Case 1:16-cv-01652-CRC   Document 20   Filed 05/19/17   Page 4 of 5



5 
 

statute. H.R. REP. NO. 95-1778, at 10 (Conf. Rep.). In fact, echoing the 1978 House Judiciary 

Committee, the 2006 amendment added that “Nothing in the [CCTA] shall . . . modify any 

sovereign immunity of a State or local government, or an Indian tribe.” This clause alone 

exhibits the statutory intent that “person” under the CCTA does not include the sovereign. See 

Stevens, 529 U.S. at 780-81. Additionally, as in Stevens, the essentially punitive damages 

contained in the CCTA is inconsistent with liability against the Tribal Entities “in light of the 

presumption against imposition of punitive damages on governmental entities.” Id. at 784-85. 

Finally, the 2006 amendment adding “tribal government” to 18 U.S.C. § 2343(b), apart from 

reflecting the original statutory exemption, carries over the tribal exemption in section 5 of the 

PACT Act, P.L. 111-154 (Mar. 31, 2010). Like section 2343(b), the PACT Act deals with 

delivery sales. However, section 2343(a), a recordkeeping provision passed in 1978, does not 

deal with delivery sales.2               

 For the foregoing reasons, the Tribal Entities, as sovereign governmental 

instrumentalities, are not “persons” under 18 U.S.C. § 2343(a) and are therefore exempt from 

the recordkeeping provisions thereunder. Accordingly, BATFE’s Motion for Summary 

Judgment should be denied. 

Respectfully submitted this 19th day of May, 2017, 

     /s/ B Benjamin Fenner              
DC Bar No. 1011266 
John M. Peebles (DC Bar No. NE15730) 
Patricia A. Marks (DC Bar No. 446702) 
FREDERICKS PEEBLES & MORGAN LLP 
401 9th St. NW, Suite 700 
Washington, DC 20004 
(202) 450-4887 

                                                           
2 BATFE appears to claim that United States v. Gord and “a companion case” involved an “alleged 
tribal organization.” Response at 6. All the cases cited by BATFE involved tribally-licensed 
corporations. To imply that they are somehow analogous to the undisputed facts here is akin to 
claiming that a corporation incorporated under the laws of a tribe or, for example, the District of 
Columbia, without more, is a governmental instrumentality. This, of course, is absurd.   
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