
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  
HO-CHUNK, INC.,  
WOODLANDS DISTRIBUTION COMPANY,  
HCI DISTRIBUTION COMPANY, and 
ROCK RIVER MANUFACTURING COMPANY, 
  

Plaintiffs, 
  

v. 
  

LORETTA LYNCH, 
UNITED STATES DEPARTMENT OF JUSTICE, 
THOMAS E. BRANDON, and 
UNITED STATES BUREAU OF ALCOHOL, 
TOBACCO, FIREARMS AND EXPLOSIVES, 
  

Defendants. 
  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

  
  
  
  
  
No. 1:16-CV-1652-CRC 

DEFENDANTS’ RESPONSE TO PLAINTIFFS’  
SUPPLEMENTAL AUTHORITY FILING  

  
I. INTRODUCTION 

Plaintiffs, which are corporations, make a last-minute claim that they are “tribal 

government agencies or instrumentalities” and are not persons under the Contraband Cigarette 

Trafficking Act (CCTA), asserting they are, therefore, exempt from the CCTA recordkeeping 

requirements. Their theory fails for multiple reasons. The plain language of the current CCTA 

establishes that Indian tribes are persons under the CCTA. Corporations, companies or firms or 

other business entities are “persons” under 1 U.S.C. § 1. Even if Plaintiffs are tribal government 

agencies or instrumentalities, which is not supported by the record, tribal government agencies or 

instrumentalities are not an exempt party as are States and the Federal government in the general 

exceptions section of the CCTA. Congress granted Indian tribes specific exceptions from certain 

CCTA requirements, which would not be necessary if the tribes were exempt from the entire 

CCTA. Moreover, courts have held unanimously that the CCTA is a statute of general 

applicability that fully applies to Native American tribes and tribal businesses. Finally, Plaintiffs 
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concede that they are persons within the scope of the tobacco regulatory section of the Internal 

Revenue Code (IRC) and are subject to inspection by the Federal government. The IRC tobacco 

section does not define the term “person.” Therefore, based on Plaintiffs’ latest argument, the 

definitions of “person” for both statutes are identical, and Plaintiffs are persons for purposes of 

the CCTA. Accordingly, the Government’s Motion for Summary Judgment should be granted 

and Plaintiffs’ request for equitable and declaratory relief should be denied.    

II. NATIVE AMERICAN TRIBES ARE PERSONS 
UNDER PLAIN LANGUAGE OF CCTA   

 

This case involves the recordkeeping and inspection requirements under the CCTA set 

forth at 18 U.S.C. § 2343. It is beyond dispute that terms within a statute, particularly terms 

within a specific subsection of a statute, absent a specific exception, have the same meaning. 

Under 18 U.S.C § 2343(a) any person who commercially distributes specific quantities of 

tobacco must maintain records required by the Attorney General. Under 18 U.S.C. § 2343(b), the 

CCTA states that “any person, except for a tribal government, who engages in a delivery sale” (a 

non-in-person sale to a consumer), in specific quantities must file reports with the Attorney 

General. Id. (emphasis added). Section 2343(c)(1) provides that ATF Officers may “enter the 

premises of any person described in section (a) or (b) for the purposes of inspecting any records 

or information required to be maintained under this chapter or any cigarettes or smokeless 

tobacco kept or stored by the person at the premises.”  

Under 18 U.S.C. § 2343(b), Congress specifically stated that tribal governments are 

“persons” under the CCTA. There simply is no other way to interpret this statutory language. 

Under 18 U.S.C § 2343(c) any person described in § 2343(a) or § 2343(b), which includes tribal 

governments or tribal businesses, are subject to inspection by the Attorney General. Moreover, 

Congress amended this entire section in 2006, 18 U.S.C. §§ 2343(a)-(e), changing the threshold 

levels regarding recordkeeping, adding the delivery sales reporting requirement, and granting the 
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Attorney General a right of record inspection. Thus, if there was any ambiguity regarding 

whether Native American tribes were persons who were required to maintain records based on 

the original language of the CCTA, which ATF maintains there was not, it is clear that under the 

current law tribal governments are “persons” and are required to keep records and are subject to 

inspection under the CCTA. Additionally, in 2006 Congress exempted Indian tribes from State 

actions to restrain and prevent violations of the CCTA by passing 18 U.S.C. § 2346(b). This 

exemption would not be necessary if Indian tribes were exempt from the entire CCTA or if 

Indian tribes were not capable of violating the CCTA. Cf. Loving v. United States, 517 U.S. 748, 

770 (1996) (“Subsequent legislation which declares the intent of an earlier law is entitled to great 

weight in statutory construction.”). 

  Rock River Manufacturing Co., as a holder of an IRC manufacturing permit, is defined 

as a person under the CCTA at 18 U.S.C. § 2341(7)(A). Woodlands Distributing Co., as an entity 

that is licensed in certain States, is a person under the CCTA for purposes of 18 U.S.C. § 

2341(7)(C). As such, these persons can lawfully obtain and possess unstamped (untaxed) 

cigarettes. Additionally, Rock River Manufacturing Co. as a person holding an IRC  

manufacturing permit is also defined as a person under the CCTA at 18 U.S.C. § 2346(b)(1) who 

can bring actions to restrain other (non-tribal) companies from violating the CCTA. As such, 

since these entities are persons for multiple sections of the CCTA, they are persons for other 

sections of the CCTA as well.   

 
III. THE CCTA DOES NOT EXEMPT INDIAN TRIBES 

OR INSTRUMENTALITIES OF INDIAN TRIBES 
  
Plaintiffs are for-profit corporations. They are not the “Ho-Chunk Tribe” or the “Ho-Chunk  
 
Tribal Government.” They are distinct and different legal persons.1  Nevertheless, even if they  

                                                            
1 The Winnebago Tribe specifically touts its hands-off approach to HCI, noting that the HCI 
operations are separate from the Tribal Council, which allows the Tribal council to focus on 

Case 1:16-cv-01652-CRC   Document 18   Filed 05/12/17   Page 3 of 10



 
 

4 
 

were the tribal government or an instrumentality of the tribal government, they are not exempt  
 
from the CCTA. Congress set forth specific exemptions from the CCTA substantive provisions,  
 
including officers of employee or agents of the United States or any instrumentality of the United  
 
States or a State or a political subdivision of a State. Plaintiffs are not an instrumentality of the  
 
United States or of a State government. Congress could have listed Indian tribal governments as  
 
excepted sovereignties in this section, but did not. This was the holding of the Ninth Circuit in  
 
United States v. Baker, 63 F. 3d 1478, 1484-86 (9th Cir. 1995). As explained in the 
 
 Government’s Motion for Summary Judgment, the Ninth Circuit rejected the notion that the  
 
legislative history intended to exempt Native American tribes or tribal businesses. 

 
Indians are not among the specifically exempted categories. Nonetheless, the 
defendants argue Congress did not extend the provisions of the Act to apply to 
Indians. We reject this argument. The defendants and amici curia place great 
emphasis on (a) footnote in the House Conference Report No. 95-1778… We do 
not interpret this footnote as evidence of Congressional intent to create an 
additional category of persons exempt from the CCTA… Congress merely 
intended not to preempt rights granted to Indians to transport and distribute 
untaxed cigarettes… To the extent that the States exempt Indian companies to pay 
taxes so does the CCTA. 
  

Id. at 1484. 

   Additionally, the Baker court held that the CCTA is a statute of general applicability that 

applies with equal force to Indian tribes, which of course includes Indian tribal governments. Id. 

See also Federal Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 116 (1960) (“It is 

now well settled by many decisions of this Court that a general statute in terms applying to all 

                                                            

Tribal self-governance while HCI focuses on maximizing profits for the corporation. See Ho-
Chunk. Inc. “Governance” available at http://www.hochunkinc.com/governance.php (last visited 
May 8, 2016) (regarding the HCI Board of Directors, the website reads, “A Board of Directors, 
consisting of five members, oversees Ho-Chunk, Inc. The membership includes two current 
members of the Winnebago Tribal Council and three at-large members. The Board of Directors 
acts independently from the Tribal Council to oversee the long-term goals and strategies of the 
corporation”) (emphasis added). 
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persons includes Indians and their property interests.”). The Baker court, which upheld RICO 

and CCTA convictions involving sales of cigarettes obtained from a tribal business on one 

reservation and sold on tribal businesses on another reservation, stated: 

A federal statute of general applicability that is silent on the issue of applicability 
to Indian tribes will not apply to them if: (1) the law touches “exclusive rights of 
self-governance in purely intramural matters;” (2) the application of the law to the 
tribe would “abrogate rights guaranteed by Indian treaties;” or (3) there is proof 
“by legislative history or some other means that Congress intended [the law] not 
to apply to Indians on their reservations.”  
 

Baker, 63 F.3d at 1484 (emphasis added) (citing Donovan v. Coeur d’Alene Tribal Farm, 751 

F.2d 1113, 1115 (9th Cir. 1985)); see Gov’t Summ. J. Mot. at 9-10 (wherein courts unanimously 

hold that CCTA is a statute of general applicability which applies to Native American tribes and 

tribal businesses and where courts do not differentiate between the rights of a tribe and the rights 

of tribal members); see Gov’t Summ. J. Mot. at 11-13 (Supreme Court cases unanimously 

holding that Native American Tribes are not authorized to market an exemption from taxation, 

States may regulate and tax certain sales, and Tribes are not “super sovereigns” who can trade in 

highly regulated items free from all but self-imposed regulations). Compare with “Nebraska 

Factory Makes 1.1B Cigarettes a Year,” U.S. News and World Report, Apr. 29, 2017, available 

at https://www.usnews.com/news/best-states/nebraska/articles/2017-04-29/nebraska-factory-

makes-11b-cigarettes-a-year (last accessed May 9, 2017) (Plaintiffs’ Nebraska factory makes 1.1 

billion cigarettes a year and sells these cigarettes at convenience stores for $2.25 per pack, 

compared to the $5.51 per pack national average cost for cigarettes, and the $12.85 a pack cost 

for cigarettes in a high tax state such as New York.) 

The Baker court held that the CCTA as a statute of general applicability applies to tribes. 

It also rejected a theory set forth in Plaintiffs’ last filing that since one of the goals of the CCTA 

was to combat organized crime, Native American businesses were exempt from the CCTA. 

Baker, 63 F.3d at 1484-1487. Similarly, it simply cannot be contended that the manufacture, 
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importation and commercial distribution of millions of cigarettes by these corporate subsidiaries 

involve intramural matters of tribal self-governance by the Winnebago Tribe. Moreover, as noted 

in the Government’s initial brief, courts have upheld ATF prosecutions of businesses and persons 

who worked for tribal organizations. In United States v. Gord, 77 F.3d 1192 (9th Cir. 1996), the 

Ninth Circuit upheld a CCTA and money laundering indictment involving an alleged tribal 

organization and held: 

Gord argues that not every violation of state cigarette tax law is also a violation of 
the CCTA. The CCTA prohibits possession of unstamped cigarettes only if taxes 
are due. He argues no taxes were due on the cigarettes he possessed and 
distributed, because (he claims) the Thunderbird Trading Post was a tribal 
organization, and distributed the cigarettes only to Native Americans. However, 
under Washington law, all unstamped, unapproved cigarettes are “subject to 
seizure [,] . . . tax and penalties,” even if possessed by and distributed to Native 
Americans. Wash. Admin. Code § 458-20-192. Thus, even if the Thunderbird 
Trading Post is a tribal organization, the unstamped cigarettes were contraband 
under the CCTA unless they were preapproved by the Washington Department of 
Revenue and were sold to Native Americans.  
 

 Id. at 1194 (emphasis added). 

In a companion case involving the Thunderbird Trading Post, involving ATF’s seizure of 

cigarettes from an alleged tribal organization under the CCTA forfeiture provisions, the District 

Court for the Western District of Washington held that the CCTA applies to tribal organizations 

and upheld ATF’s seizure of contraband cigarettes. Thunderbird Trading Post v. ATF, 2007 U.S. 

Dist. Lexis 28037 at *26-28 (W.D. Wash 2007); see also United States v. Mahoney Meyer, 294 

F. App’x 267, 269-70 (9th Cir. 2007) (Coeur d’Alene tribal law and constitution are subject to 

limitations under Federal law, and therefore CCTA and RICO convictions are upheld despite 

claims that actions are authorized under tribal law); Grey Poplars v. One Million, Three Hundred 

Seventy Thousand Cigarettes, 282 F.3d 1175 (9th Cir. 2002) (court upholds CCTA seizure by 

ATF from tribally-licensed business).    
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In a deferred prosecution agreement connected to United States v. Parry, No. 4:13-CR-

291-07-BCW, 2015 WL 631979 (W.D. Mo. Feb. 13, 2015), Plaintiffs Ho-Chunk, Inc. and HCI 

Distribution agreed “that ‘nation-to-nation’ transactions do not preclude the application of state 

cigarette excise taxes and accompanying federal and state regulations … unless expressly 

exempted by law.”  2013 Signed Agreement between the United States Attorney’s Office for the 

Western District of Missouri and Ho-Chunk, Inc. and HCI Distribution, ¶ 7, annexed hereto as 

Exhibit 1.  Further, HCID accepted and acknowledged responsibility for the behavior, id. at ¶ 2, 

set forth in the agreement’s statement of facts that identified the criminal wrongdoing of “the 

officer in charge of operating HCID” and the “HCID warehouse manager.”  Id. at p. 7.  HCID 

paid $300,000 as a monetary penalty.  Id. at ¶ 8.    

IV. PLAINTIFFS ARE PERSONS FOR PURPOSES OF 18 U.S.C. § 1 

In their latest filing, Plaintiffs state that the legislative history of the CCTA indicates that 

in 1978 Congress intended to use the general Federal statutory definition of “person” set forth at 

1 U.S.C. § 1 to define person for purposes of the CCTA. Regardless as to whether this legislative 

history is determinative of congressional intent in the original version of the CCTA in 1978 or in 

the amended version of the CCTA in 2006, this section of law states that persons include 

corporations, companies and firms. Plaintiffs are corporations and companies, which fall 

squarely within this definition. Moreover, at oral argument, Plaintiffs admitted that other Federal 

statutes, including the IRC tobacco taxation and licensing and inspection provisions as well the 

regulatory and licensing and tobacco labeling provisions of the Federal Drug Administration 

(FDA), apply to them as commercial distributors of a pervasively taxed, closely regulated, 

potentially deadly product.  Accordingly, Plaintiff Rock River complies with FDA regulations 

pertaining to tobacco and applied to the Treasury Department for permits to manufacture and 

import cigarettes and allowed Treasury officials to inspect their premises in 2012. Under 26 
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U.S.C. § 5711, every person must file a bond with the Treasury Department before commencing 

operations. Under 26 U.S.C. § 5712, every person must apply for a permit before commencing 

operations as a manufacturer or importer and every person must obtain a permit from the 

Treasury Department under 26 U.S.C. § 5713. The term person is not defined in the definitions 

section of the Internal Revenue Code, 26 U.S.C. § 5702.  Accordingly, based on Plaintiffs’ latest 

argument, it is defined in the same manner a person under the IRS tobacco provisions as a person 

for the CCTA. Plaintiffs conceded at oral argument that they are a person for purposes of the 

IRC.  Accord 26 U.S.C §§ 5702 (g) and (k) (manufacturers and importers are persons under the 

IRC). It simply does not make any sense that Plaintiffs are persons for purposes of Federal 

tobacco regulation under the other Federal regulatory statutes involving cigarettes, a pervasively 

regulated commodity, but are somehow not considered persons regarding a single subsection of 

the CCTA. See generally King Mountain Tobacco Co. v. Alcohol, Tobacco Tax and Trade 

Bureau, 923 F. Supp. 2d 1280  (E.D. Wash 2013) (Native Americans  cigarettes manufactured on 

a reservation subject to Internal Revenue Code Tobacco taxes); United States v. Tarbell, 2017 

U.S. Dist. LEXIS 34692 (N.D.N.Y. 2017) (cigarettes manufactured on Native American 

reservation are subject to IRC taxes, and possession of unstamped Native American 

manufactured cigarettes by Native Americans is potential grounds for CCTA prosecution).       

V. OTHER ISSUES 

Plaintiffs’ attempts to distinguish between recordkeeping requirements for sales to other 

businesses from different tribes and sales to non-Native Americans also fail. There is no 

exception in the CCTA recordkeeping provisions for sales to Native American businesses. 

Additionally, the Supreme Court rejected the notion that so-called “nation to nation” sales 

between members of separate Indian tribes stand on a separate legal footing. See Washington v. 

Confederated Tribes v. Colville, 447 134, 161 (1980) (sales by Indian tribe to members of a 
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different tribe are on the same legal footing as sales to non-Native Americans).  Moreover, while 

Plaintiffs may provide sales information regarding their non-Native American customers, of 

course they cannot bind other Native American distributors to similar promises.  The purposes of 

the CCTA are defeated under Plaintiffs’ construction of the statute, as ATF would have no 

ability to ascertain if sales of Plaintiffs’ products were ultimately diverted for criminal 

distribution.  See City of New York v. Golden Feather, 2013 U.S. Dist. LEXIS 470037, at *62-63 

(E.D.N.Y. 2013) (the CCTA confers an “expansive grant of standing” that seeks to “prohibit 

actions taken with respect to contraband cigarettes at all stages of the distribution chain.” This 

comprehensive approach is designed to address specifically “the flow of 

contraband cigarettes between jurisdictions with differing tax obligations, and the resulting 

deleterious effects on state and local tax collection… Its scope, as a result, necessarily 

contemplates the full length of the causal chain that injures a local taxing 

jurisdiction.”). Additionally, untaxed cigarettes are a fungible, criminal commodity that can be 

distributed by anyone seeking to make a considerable profit. The fact that untaxed cigarettes are 

obtained initially on an Indian reservation certainly does not forever insure that the cigarettes 

cannot ever be obtained and distributed by criminal organizations or terrorists. See “Tobacco and 

Terror: How Cigarette Smuggling Is Funding Our Enemies Abroad,” (2008) Legislative Report 

prepared by the Republican Staff of the U.S. House Committee on Homeland Security, U.S. Rep. 

Peter T. King (R-NY), Ranking Member, available at https://hsdl.org/?abstract&did=485719 

(last visited May 9, 2017) (Seneca tribal cigarette distributors convicted in 2003 case involved in 

material support of terrorism and “Lackawanna Seven” defendants financed training trip to Al-

Qaeda training camp through sales of untaxed cigarettes obtained on Seneca reservation); see 

also “Strategies to Combat Illegal Tobacco Trade” 

http://www.publichealthlawcenter.org/sites/default/files/resources/tclc-syn-smuggling-2012.pdf  

Case 1:16-cv-01652-CRC   Document 18   Filed 05/12/17   Page 9 of 10



 
 

10 
 

(tobacco smuggling costs governments in the United States $5 billion per year and untaxed 

cigarette sales on Native American reservations are a significant source of untaxed cigarettes) 

(last accessed May 8, 2017). 

VI. CONCLUSION 

Plaintiffs conceded at oral argument that they are in the State of Nebraska geographically 

and that the criminal and forfeiture provisions of the CCTA apply to Plaintiffs’ officers in the 

scope of their official duties. The Supplemental Authority is a strained attempt to re-litigate 

tobacco legal issues involving Native Americans that have been settled law for decades. The 

CCTA and its recordkeeping provisions, absent the specific exceptions set forth in the statutory 

language, apply to Native American tribal businesses, who are persons under the CCTA. 

Accordingly, the Court should grant summary judgment to the Government.   

Respectfully submitted, 
  

CHANNING D. PHILLIPS               
D.C. BAR # 415793                                        
United States Attorney                                    
For the District of Columbia 
  
DANIEL F. VAN HORN        
D.C. BAR # 924092                            
Civil Chief       
             

By:      /s/                                                                
BENTON G. PETERSON, BAR # 1029849      
Assistant United States Attorney                    
U.S. Attorney’s Office                        
555 4th Street, N.W. - Civil Division  
Washington, D.C. 20530                     
(202) 252-2534 

 

 Of Counsel/On the Brief: 
  
JEFFREY A. COHEN, ATF Associate Chief Counsel 
ELLEN V. ENDRIZZI, ATF Division Counsel 
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