
 
 

No. 15-15993 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

THE MISHEWAL WAPPO TRIBE OF ALEXANDER VALLEY 
RANCHERIA 

Plaintiff-Appellant, 
 

v. 
 

SALLY JEWELL, et al., 
Federal Defendant-Appellee, 

 

 

APPELLANT’S REPLY BRIEF                       

 

 

Kelly F. Ryan (CA SBN 195921) 
THE RYAN LAW FIRM 

139 E. Olive Ave., 1st Floor 
Monrovia, CA 91106 

 
 

Joseph L. Kitto (DC Bar No. 469760) 
P.O. Box 819 

Lower Lake, CA 95457 
 

Attorneys for the Plaintiff-Appellant 

The MISHEWAL WAPPO TRIBE OF ALEXANDER VALLEY 
RANCHERIA 

 

  Case: 15-15993, 12/07/2015, ID: 9786803, DktEntry: 30, Page 1 of 18



1 

Table of Contents 

Table of Content  ........................................................................................................ 1 

Table of Authority  ..................................................................................................... 2 

Preliminary Statement ................................................................................................ 3 

Statement of Facts ...................................................................................................... 3 

Argument.................................................................................................................... 5 

I. The Application of 28 U.S.C. §2401(a) is Precluded by the Federal 
Defendant’s Continuous and Unrepudiated Fiduciary Duty ............................ 5 

A. The Indian Reorganization Act of 1934 is an Irrefutable Recognition of 
the Tribal Entity, The Mishewal Wappo Tribe of Alexander Valley.  .. 6 

B. A Tribe “Under Federal Jurisdiction” Creates a General Fiduciary 
Duty Defined by Individual Statute ........................................................ 8 

C. The California Rancheria Act Created Fiduciary Duties that the 
Federal Defendants Violated .................................................................. 9 

D. The Repudiation Or Termination of Federal Trust Responsibilities, i.e. 
Fiduciary Duties, Must Be Express Not Simply Deductive ................. 10 

II. The Statute of Limitations at 28 U.S.C. §2401(a) Should be Tolled Due to 
Federal Defendants’ Egregious Behavior ....................................................... 10 

A. Equity .................................................................................................... 11 

B. This Case is the Type Described by the Supreme Court as Deserving 
Tolling Consideration ........................................................................... 13 

III. Conclusion ..................................................................................................... 15 

Certificate of Compliance ........................................................................................ 16 

Certificate of Service ............................................................................................... 17 

  Case: 15-15993, 12/07/2015, ID: 9786803, DktEntry: 30, Page 2 of 18



2 
 
 

TABLE OF AUTHORTIES 

Cases 

Gros Ventre Tribe v. U.S., 469 F.3d 801, 810-811 .................................................... 8 

Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 96 (1990) ..................................... 11 

John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 134 (2008) ................ 13 

Muwekma Ohlone Tribe v. Dirk Kempthorne, 425 F.Supp. 2d 105 ........................... 5 

Smith v. United States, 515 F. Supp. 56, 62 ........................................................ 9, 10 

Socop-Gonzalez v. Immigration & Naturalization Serv., 272 F.3d 1176, 1193-1194

 ............................................................................................................................... 11 

Table Bluff Band of Indians v. Andrus, 532 F. Supp. 255, 260-261 ................... 9, 10 

Tillie Hardwick v. United States, No. C-79-1710-SW .............................................. 9 

Statutes 

25 U.S.C. §479 .......................................................................................................5, 7 

25 U.S.C. §87 ............................................................................................................. 5 

28 U.S.C. §2401(a) .......................................................................................... passim 

 

 

 

 

  Case: 15-15993, 12/07/2015, ID: 9786803, DktEntry: 30, Page 3 of 18



3 
 
 

PRELIMINARY STATEMENT 

 

 During the course of this litigation the courts have been bombarded by a 

series of constructed contentions targeted at undermining the justice of careful 

consideration of the truth and equity. Therefore, it is incumbent on the Plaintiff to 

be somewhat redundant in order to provide clarity. The Federal Defendants have 

lied. This direct and raw allegation finds support in case law, congressionally 

determined studies and the Court records themselves. It is a necessary accusation 

when the Federal Defendants have endeavored to twist and manipulate the core 

facts to create doubt and controversy where fair mindedness would dictate an 

opposite conclusion. Defending their own errors to avoid responsibility with 

confusing and conflicting assertions has been the stratagem of their employ. This 

brief aims to cut through the web of calculated chaos and provide clarity. 

STATEMENT OF THE FACTS 

The facts of the case as relevant to the determination of whether the statute 

of limitations at 28 U.S.C. §2401(a) applies are as follows: 

1. The Mishewal Wappo Tribe of Alexander Valley Rancheria1 was and is 

                                                            
1 Referred to as the “Alexander Valley Rancheria”, the “Wappo Tribe,” “the 

Mishewal Wappo Tribe” and other abbreviated versions of its name.  
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an Indian Tribe recognized by the Assistant Secretary if Indian Affairs (ASIA), 

Bureau of Indian Affairs albeit not included on the List of Federally Recognized 

Tribes.2 

2. The purported termination of the Tribal entity, the Mishewal Wappo Tribe 

of Alexander Valley Rancheria was not properly terminated by the California 

Rancheria Act (CRA).3 

3. The Mishewal Wappo Tribe of Alexander Valley Rancheria has 

continuously made efforts, primarily under the Appellees direction, to have its 

status restored.4 

4. The Bureau of Indian Affairs had and continues to have a fiduciary duty 

to the Tribe via the Indian Reorganization Act (IRA). 

5. The Bureau of Indian Affairs has attempted, through deception and 

                                                            
2 As shown in the ASIA Echo Hawk letter, Dkt. 49 [see ER 05.], ASIA Gover 

testimony before Congress DKT. 49 (FAC ¶69) [see ER 22.], and the report of 
the Advisory Council on California Indian Policies (ACCIP) DKT. 59, Exhibit 
16, pg. 34 . 

3 Discounting all the other assertions, the fact that James Adams, a non-Indian was 
given 2/3/ of the Rancheria lands, is a direct breach of the duty to the Indians of 
the tribe. 

4 See fn. 14, infra. 
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trickery, to deny its mistake and create a set non-issues that to mask the truth.5678 

ARGUMENT 

I. The Application of 28 U.S.C. §2401(a) is Precluded by the Federal 
Defendant’s Continuous and Unrepudiated Fiduciary Duty.   

                                                            
5 Muwekma Ohlone Tribe v. Dirk Kempthorne, 425 F.Supp. 2d 105, (“[T]he 

Department's representation . . . that it lacked the authority to confer federal 
recognition on the tribe outside of the Part 83 acknowledgment process . . . 
appears from the Department's own admission to be patently false . . .” That 
holding came with two caveats not relevant in this case. Fed. Defs. Response to 
Tribe’s Appeal, page 13 (“[due to the CRA] the Interior lacked authority to 
administratively restore it.’).  

6 Fed. Defs. Opposition Brief to Plaintiff’s Motion for Summary Judgment, Dkt. 
No. 187, (“If the ACCIP Report uses the terms “tribe” and “rancheria” 
interchangeably, it is because those Indians living on a rancheria may be deemed 
a “tribe” under the IRA, 25 U.S.C. §479, not because the “Mishewal Wappo 
Tribe” had been recognized by the federal government as an entity independent 
of the Alexander Valley Rancheria.” The IRA states that any Constitution passed 
by the Tribe can only be revoked, “. . . by an election open to the same voters and 
conducted in the same manner as provided in subsection (a) of this section for the 
adoption of a constitution or bylaws.” This language specifically makes the 
voter/member list of continuing recognition not a singular use pool of transients. 
The assertion of an ever evolving tribe with a residency requirement is misleading at 
best. [see ER 86.] 

7 Claim that the Appellant has failed to exhaust administrative remedies by not 
filing a petition under 25 U.S.C. §87 when the ASIA Washburn decision in 
Taylorsville completely forecloses that possibility (“While the Congressional act 
[CRA] mandating termination did not identify the tribes to be terminated by 
name, Congressional intentions were clear and must be obeyed. . . Therefore, the 
current members or descendants of the Taylorsville Rancheria are ‘the subject of 
Congressional legislation terminating or forbidding the Federal relationship’ and 
are precluded from gaining recognition through the Part 83 process.”). Emphasis 
added. 

8 Fed. Defs. Resp. to Plaintiff’s Appeal, page 16, Attempting to create a distinction 
between voting for the IRA and voting to organize under the IRA. Emphasis 
added. 
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A. The Indian Reorganization Act of 1934 is an Irrefutable Recognition 
of the Tribal Entity, The Mishewal Wappo Tribe of Alexander 
Valley. 

 
The Indian Reorganization Act of 1934 did not purport to form a Tribe, 

but rather to “reorganize” existing tribes in a structure amenable to the protection 

of its resources that would better interact in government-to-government resources. 

Generally, Indian Reorganization Act of 1934, ch. 576, 48 stat. 984. The fact that 

the IRA directed the Assistant Secretary of Indian Affairs (ASIA) to call for an 

election of Tribes “under federal Jurisdiction” to accept the IRA is prima facie 

evidence that the voters of the Alexander Valley Rancheria were a recognized 

Tribe.9 There is no distinction between voting for the IRA’s application and a vote 

for a tribal Constitution insofar as whether or not the Tribe was recognized. The 

Federal Defendants have admitted that even the land purchases prior to the IRA 

identify federal recognition.10 

                                                            
9 Fed. Defs. Brief in Opp. To Motion to Dismiss, Dkt. No. 138, (“In 1935, at the 

direction of Congress, the Interior Department held an election among the 
members of the Rancheria, who choose to accept the benefits of the IRA.”). And 
as determined by the lower Court wherein it stated, “On June 10, 1935, the 
Sacramento Indian Agency received returns from the Wappo Indians’ IRA vote.” 
Dec. in Favor of Fed Defs. Motion for Summary Judgment, page 3, line 21-22. 
[see ER 70.]  

10 Id. (“The Counties argue that Plaintiff is not entitled to the remedy it seeks in 
this case because the Tribe did not have “tribal status” as of the date of 
termination, and therefore there is nothing to “restore. . . First, as noted above, 
the federal government purchased lands comprising the former Alexander Valley 
Rancheria in order to provide a home for Indians choosing to live there.  That is 
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At 25 U.S.C. §467, the IRA provides Congressional intent that the statute 

is to apply to existing tribes with a defined membership, “[t]he Secretary of the 

Interior is hereby authorized to proclaim new Indian reservations on lands acquired 

pursuant to any authority conferred by this Act, or to add such lands to existing 

reservations: Provided, That lands added to existing reservations shall be 

designated for the exclusive use of Indians entitled by enrollment or by tribal 

membership to residence at such reservations.” Emphasis Added. Further, Section 

479 also provides clear intent that the Act apply to existing tribes and not transient 

Indian populations, “[t]he term ‘Indian’ as used in this Act shall include all persons 

of Indian descent who are members of any recognized Indian tribe now under 

Federal jurisdiction, and all persons who are descendants of such members who 

were, on June 1, 1934, residing within the present boundaries of any Indian 

reservation, and shall further include all other persons of one-half or more Indian 

blood.”11  

The IRA sought to address the issue of tribal resources loss and an effort 

to preserve them by prohibiting the conveyance of tribal lands without government 

                                                            

enough, under the IRA, to support federal recognition of the Rancheria.”). 
11 Denoting three categories of eligible Indians since some sections have no 

residency requirement, e.g. 25 U.S.C. §476(a)(“Any Indian tribe shall have the 
right to organize for its common welfare, and may adopt an appropriate 
constitution and bylaws, and any amendments thereto . . .”). 
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approval and by seeking to reorganize the tribes into a form more consistent with 

other governmental entities. In order to “reorganize” the tribal entities must have 

necessarily been recognized to be organized in the first instance albeit in a cultural 

form unique to the individual tribe. 

B. A Tribe “Under Federal Jurisdiction” Creates a General Fiduciary 
Duty Defined by Individual Statute. 

 
The federal government owes Native American Tribes a fiduciary duty 

generally. Gros Ventre Tribe v. U.S., 469 F.3d 801, 810-811 (9th Cir. 2006). The 

specific duty owed is determined by the statute or regulation articulating it. Id. In 

the case of the California Rancheria Act, Congress provided a methodology of 

repudiating the fiduciary duty owed to the Tribes generally. Section 2(a) of the 

CRA states plainly, “The Indians who hold formal or informal assignments on 

each reservation or Rancheria, or the Indians of such reservation or Rancheria, 

or the Secretary of the Interior after consultation with such Indians, shall prepare 

a plan for distributing to individual Indians the assess of the reservation or 

Rancherias, including the assigned and the unassigned lands, or for selling such 

assets and distributing the proceeds of sale, or for conveying such assets to a 

corporation or other legal entity organized or designated by the group, or for 

conveying such assets to the group as tenants in common. The Secretary shall 

provide such assistance to the Indians as is necessary to organize a corporation or 
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other legal entity for the purposes of this Act.” The record of evidence shows that 

“the Indians of” the Rancheria were not consulted with nor was any assistance 

offered or given. While notice was published of the Distribution Plan, only James 

Adams and William McCloud were consulted. 

C. The California Rancheria Act Created Fiduciary Duties that the 
Federal Defendants Violated. 

 
Even if the Court were to set aside all other arguments regarding the 

Federal Defendants’ violation of the Plaintiff’s fiduciary rights it is undeniable that 

the CRA, which directed the ASIA to reach out to Tribes and seek their voluntary 

self-termination, was violated by transferring Tribal lands to James Adams.  

The Federal Defendants ignored the “Indians living on the Rancheria” 

requirement of the CRA, however interpreted, and solicited a request by a non-

Wappo, non-Indian12 to self-terminate. James Adams had no such authority as a 

non-Indian. This direct violation is unarguably a condition that would serve to void 

the 1961 termination since all the subsequent events are tainted by an ultra vires 

problem. This violation certainly transcends the claims of failure to perform in 

other litigations that resulted in judicial decisions to reverse the Termination.13 

                                                            
12 James Adams was excluded from the 1935 IRA voter list by the Federal 

Defendants. Also, the lower Court concluded that James Adams was not Indian. 
13 See generally, Smith v. United States, 515 F. Supp. 56, 62 (N.D. Cal. 1978), 
Table Bluff Band of Indians v. Andrus, 532 F. Supp. 255, 260-261 (N.D. Cal. 
1981), and Tillie Hardwick v. United States, No. C-79-1710-SW (N.D.Cal 1979).  
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Succinctly, the Federal Defendants unlawfully removed property from the Tribe 

who had possessory rights and gave it to a nonmember merely because he was 

living on the Rancheria at the time. Even the allotment of the parcels to him by the 

BIA, an error which predates the CRA, does not excuse the BIA from this clear 

violation of the CRA. 

D.  The Repudiation Or Termination of Federal Trust Responsibilities, 
i.e. Fiduciary Duties, Must Be Express Not Simply Deductive.  

 
 As in other cases adjudicated by the courts in this Circuit, unlawful 

termination does not terminate the fiduciary duties owed.14 Without the express 

repudiation of said fiduciary duties, it would not stand to reason that the duties 

owed would dissipate over time, especially when, as has been described ad 

nauseam over the course of this litigation, the Federal Defendants continued to 

interact with the Tribe towards restoration.  

 
II. The Statute of Limitations at 28 U.S.C. §2401(a) Should be Tolled Due 
                                                            

14 Smith v. United States, 515 F. Supp. 56, 62 (N.D. Cal. 1978)(“Since the 

Rancheria has not been lawfully terminated, and should not be treated as 

terminated, the United States still owes a fiduciary obligation to the Indian people 

of the Rancheria . . .”; see Table Bluff Band of Indians v. Andrus, 532 F. Supp. 255, 

260-261 (N.D. Cal. 1981)(“The revocation of the Band’s federally recognized 

status was not accomplished pursuant to the Rancheria Act . . .[t]hus the Table 

Bluff Band retains its status . . .”). 
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to Federal Defendants’ Egregious Behavior. 
 
 A. Equity. 

  The Doctrine of Equitable Tolling requires that the party asserting the 

doctrine allege: 1) their diligence in pursuit of their rights, and 2) that some 

extraordinary circumstance prevented that pursuit. Socop-Gonzalez v. Immigration 

& Naturalization Serv., 272 F.3d 1176, 1193-1194 (9th Cir. 2001).   

 Further, said tolling is deemed appropriate where the Plaintiff has been 

“induced or tricked by his adversary’s misconduct . . .” to delay or forego 

litigation. Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 96 (1990). Besides the 

actions cited by both Parties regarding the Federal Defendants’ alleged restoration 

efforts on behalf of the Tribe, it is now clear from the arguments made in this case 

that they also are not restrained from half-truths and misstatements. Even now, the 

Federal Defendants engage in subterfuge efforts to create distinctions that do not 

exist. For example, the argument the Tribe voted for the IRA but since it did not 

pass a Constitution it did not have a relationship with the federal government such 

that there was no fiduciary duty Federal Defendants’ Response Brief at page 23, is 

not only untrue since only Tribes “under federal jurisdiction” were asked to vote 

for the IRA, the requirement that there be a Constitution to be recognized was 

implicitly denied in the Federal Defendants’ Response to the Intervenor Counties 

Motion to Dismiss, See, fn.10 supra., Central Agency Director, BIA, Troy Burdick 
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Letter, Dkt. No. 49. [see ER 35.]  

 Further, the assertion that the statements made by the ASIA Gover 

before Congress were intended to refer to the nonexistent “Alexander Valley 

Rancheria” as a separate Tribe from the Appellant is utter nonsense since he 

addressed them as the “Mishewal Wappo Tribe of Alexander Valley.” To attempt 

to convince this Court that ASIA’s Gover statements meant to refer to the 

nonexistent Alexander Valley Rancher (tribe) contradicts their direct words 

wherein they name the Mishewal Wappo Tribe of Alexander Valley Rancheria, is a 

deception.  

 Similarly, the proposition that the ASIA Echo Hawk, who addressed the 

Tribe as “. . . Alexander Valley, now known as the Mishewal Wappo Tribe of 

Alexander Valley . . .” also thought he was addressing the nonexistent Alexander 

Valley Rancheria Tribe is an incomprehensible misconstruction of the statement 

that could only have the intent of fooling the Court into disqualifying the 

evidentiary effect of the statement, which is that the ASIA knew the Appellant 

descended from the IRA Tribe and that the “Alexander Valley Rancheria” and the 

Plaintiff are one in the same. Fed. Defs. Respond to Appeal, Page 13, (“the 

Assistant Secretary understood the Tribe to be seeking restoration of the Alexander 

Valley Rancheria.”). 

 Finally, although not exhaustive of the deceptive acts of the Federal 
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Defendants, the conflicting statements offered ASIA Echo Hawk where he claims 

that he cannot restore the Tribe because, “[t]he Rancheria Termination Act [sic] . . 

. listed the Alexander Valley, now known as the Mishewal Wappo Tribe of 

Alexander Valley as one of the rancherias to be terminated” is in direct opposition 

with the Fed. Defs. Mot. for Summary Judgment, page 18 where they now claim, 

“[i]n short, the termination of the Alexander Valley Rancheria had no effect on the 

‘Tribe’ the Plaintiff claims it represents.” Where the ASIA acknowledges that there 

is only one tribal entity, the Federal Defendants’ present claim of two separate 

entities does not fit. Unfortunately for the Defendants, the crafting of a clever 

argument that is so clearly shown to be untrue further evinces their motive to 

deceive.   

 Certainly, the aforementioned examples, which the Appellant has cited 

throughout this litigation is enough cause to find that the Federal Defendants 

engaged in a pattern of deceit and chicanery, thus a set of “extraordinary 

circumstance(s).” 

 
 B. This Case is the Type Described by the Supreme Court as Deserving 

Tolling Consideration. 
 

 In its Brief in Opposition to the Intervenor’s Motion to Dismiss, Plaintiff 

pointed out that the U.S. Supreme Court noted, in John R. Sand & Gravel Co. v. 

United States, 552 U.S. 130, 134 (2008), the Court must make a more in-depth 
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consideration of the purpose and goal of a limitation statute in order to assess 

whether a particular statute of limitations is a jurisdictional bar. Since cases 

brought under §2401 are not aimed at the facilitation of administering claims nor is 

there a specific prohibition of judicial discretion in its application, the fairest 

interpretation of §2401 is not an absolute jurisdictional bar. John R. Sand & Gravel 

Co. at  134 (stating that “[t]his Court has long interpreted the court of claims 

limitations statute as setting forth this second, more absolute, kind of limitations 

period.”). This statement followed a detailed opinion in which the Court noted that 

most limitations seek to guard against stale claims and are treated as an affirmative 

defense. These limitations are typically subject to “special equitable 

considerations.” Id. at 133.  However, other limitations statutes seek to “achieve 

broader system-related goals, such as facilitating the administration of claims . . .” 

Id. 

The Federal Defendants have argued that the Tribal Plaintiff simply 

waited too long to bring its claims, but has not described what harm it would cause 

the government for said claims to be adjudicated. The harm for the Tribe is 

obviously very great should the Court not decide to consider its case. The lack of 

identifiable harm to the Federal Defendants coupled with the uniqueness of the 

Plaintiff’s claims regarding the Federal Defendants culpability in the delay of the 
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present case makes the tolling of the Statute of Limitations even more appropriate 

in achieving justice. 

III. Conclusion. 
 
 For the foregoing reasons stated above, the Plaintiff respectfully requests that 

this Court deny the toll the Statute of Limitations at 48 U.S.C. §2401(a), deny 

Federal Defendants’ Motion for Summary Judgment and grant the Appellant’s 

Motion for Summary Judgment. 

 

Respectfully submitted this 7th day of December, 2015. 

 
 

______/s/ Kelly F. Ryan _______  
Kelly F. Ryan (CA SBN 195921) 
Joseph L. Kitto (admitted Pro Hac Vice) 
Attorneys for Plaintiff, 
The Mishewal Wappo Tribe of Alexander 
Valley 
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