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I. ARGUMENT IN REPLY 

1. Fryberg’s conviction for unlawful possession of a firearm by a 

prohibited person, pursuant to 18 U.S.C. §922(g)(8), violated the Second 

Amendment as applied to Fryberg because the civil order of protection 

barred Fryberg from possessing a firearm for the rest of his life. 

 

A. Fryberg’s Claim Is Not An Improper Collateral Attack 

 

 The Government argues that Fryberg’s claim that his conviction violated the  

Second Amendment, as applied to Fryberg, is an improper collateral challenge to 

the underlying protection order in this case, citing United States v. Young, 458 F.3d 

998 (9th Cir, 2006).  Govt. Answering Brief (“Govt. Brf.”) at 30.  The 

Government’s argument is misplaced. 

 In Young, this Court reversed the District Court’s order of judgment of 

acquittal on a conviction under 18 U.S.C. §922(g) (8), rejecting Young’s argument 

that the underlying hearing on a domestic violence protection order did not afford 

him procedural due process.  Young, 458 F.3d at 1005.  The Court relied on United 

States v. Afshari, 426 F.3d 1150, 1157 (9th Cir. 2005), for the proposition that “it is 

no defense to a prosecution under this statute that the state restraining order 

proceedings were unconstitutional” (emphasis added).  The Court went on to state 

that “absent Congressional authorization, we will not entertain a collateral inquiry 

into the constitutionality of the state court restraining order proceedings which is 

immaterial except to the extent that the federal statute explicitly requires certain 

procedural protections.”  Id. at 1005 (emphasis added).  Finally, the Court rejected 
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Young’s argument—and the finding of the District Court—that he was entitled to 

an interpretation of a “hearing” in the “context of the larger universe of due 

process jurisprudence, and that, in accordance with the statute, a hearing only 

requires actual notice and an opportunity to be heard.  Id. at 1005-06 (emphasis 

added)  

It is thus clear that the Court in Young was solely concerned with the 

question of whether the failure to provide a defendant procedural due process 

protections with regard to the underlying protection order could derail a 

prosecution under §922(g)(8); it was not concerned with the protection of a core 

constitutional right such as the right to bear arms under the Second Amendment, as 

set forth in District of Columbia v. Heller, 554 U.S. 570, 595, 128 S.Ct. 2783 

(2008).  The latter is the case here, and the government’s reliance on Young for the 

proposition that Fryberg may not argue that his Second Amendment right to bear 

arms violated was violated because the civil order of protection barred Fryberg 

from possessing a firearm for the rest of his life, is misplaced. 

The government also cites to a Tenth Circuit case, United States v. Reese, 

627 F.3d 792 (10th Cir. 2010), for the proposition that a defendant cannot 

collaterally attack the length of the underlying protection order on Second 

Amendment grounds, and instead must focus on §922(g)(8) itself.  Govt. Brf. at 32.  
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However, the Ninth Circuit has not weighed in on this issue, and there are clear 

differences between Reese and the case at bar. 

 In Reese, the Tenth Circuit stated that the defendant was precluded from a 

collateral attack on the validity of a domestic violence protective order that 

subjects that defendant to criminal liability under §922(g)(8), rejecting Reese’s 

argument that underlying findings supporting the imposition of the domestic 

violence protection order were necessary to subject him to a charge under 

§922(g)(8), and also that the need for such findings were irrelevant because Reese 

agreed, during the hearing on the petitioner’s motion for a protective order, to the 

imposition of that order.  Reese, 627 F.3d at 804.  The Court also noted that, 

By agreeing to the imposition of the protective order, Reese arguably 

waived his Second Amendment rights, since the order expressly 

prohibited him from possessing firearms and indeed required him to 

turn over any firearms and ammunition to Hawaii law enforcement 

officials. Moreover, it is clear from the record that Reese was well 

aware of the restrictions placed on him by the protective order as well 

as the impact of that protective order under federal firearms laws. 

 

Reese, 627 F.3d at 804, n.3. 

 

Here, unlike in Reese, Mr. Fryberg does not attack the underlying order on 

the basis that there were no written findings supporting the protection order, and he 

certainly did not affirmatively agree—as did Reese—to the imposition of the 

protection order.  Furthermore, the protection order says absolutely nothing about 

Fryberg being prohibited from possessing a firearm; in fact, the protection order 
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does not mention the word “firearm,” “gun,” or “weapon” at all.  The order is 

completely silent on this issue.  See Ex. 4, 2ER 152-54.  Under these facts, unlike 

the case in Reese, Fryberg did not waive his Second Amendment rights.   

B. §922(g)(8) Is Unconstitutional As-Applied To Fryberg 

The government claims that “Fryberg urges this Court to apply a strict 

scrutiny” test when considering his as-applied constitutional challenge to 

§922(g)(8).  Govt. Brf. at 35.  Fryberg does, in fact, argue that strict scrutiny is the 

appropriate test.  See Unites States v. Engstrum, 609 F.Supp.2d 1227, 1231-32 

(D.Ct. Utah 2009) (in §922(g)(9) case, “strict scrutiny appears the appropriate level 

of scrutiny for two reasons.  First, the Heller Court described the right to keep and 

bear arms as a fundamental right that the Second Amendment was intended to 

protect.  Second, the Heller Court categorized Second Amendment rights with 

other fundamental rights which are analyzed under strict scrutiny.”)  Under strict 

scrutiny, the government must show that §922(g)(8) is narrowly tailored to serve a 

compelling government interest, as applied to the facts of this case.  Citizens 

United v. FEC, 558 U.S. 310, 340 (2010).   

Fryberg, however, argues that under either a strict scrutiny or intermediate 

scrutiny analysis, the statute as applied to Fryberg is unconstitutional because it 

enacts a lifetime ban on Fryberg’s right to possess or own a firearm.  Appellant’s 

Opening Brief (“App. Brf.”) at 18.  
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In United States v. Chapman, 666 F.3d 220 (4th Cir. 2012), the Fourth 

Circuit addressed the limited duration of protection orders at issue under 

§922(g)(8), as opposed to the often lifetime bans present for those convicted of 

domestic violence crimes under §922(g)(9).  The Court stated, 

In so holding, we consider significant the fact that Congress 

substantially tailored the reach of § 922(g)(8)(A)-(B) and (C)(ii) by 

limiting its application to the exact duration of the [domestic violence 

protection order] at issue, which in Chapman's case was only 180 

days. This construct is more than reasonable when one compares the 

often life long firearm prohibition of § 922(g)(9) on domestic violence 

misdemeanants with the temporally definite firearm prohibition of § 

922(g)(8)(A)-(B) and (C)(ii). Obviously, Congress reached the 

undeniably reasonable conclusion that the domestic violence danger 

presented by a person who satisfies the elements of § 922(g)(8)(A)-

(B) and (C)(ii) as compared to a person who has been adjudicated 

guilty of a domestic violence misdemeanor warrants far less burden 

on his Second Amendment right to keep and bear arms in defense of 

hearth and home. In other words, Congress tailored § 922(g)(8)(A)-

(B) and (C)(ii)'s firearm prohibition to cover only the time period 

during which it deemed the persons subject to it to be dangerous.  

Chapman, 666 F.3d at 230-31 (emphasis added). 

 Here, a lifetime ban on Fryberg’s right to possess a firearm under  

§922(g)(8)—which Congress only deemed appropriate for a conviction for a 

domestic violence crime under §922(g)(9)—runs afoul of Chapman.  As the 

Chapman court states, Congress’ decision to temporally limit the ban on firearms 

for those convicted under §922(g)(8)--as opposed to the life long ban on those 

convicted of a domestic violence crime under §922(g)(9)--indicates that Congress  

“reached the undeniably reasonable conclusion that the domestic violence danger 
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presented by a person who satisfies the elements of §922(g)(8)(A)-(B) and (C)(ii) 

as compared to a person who has been adjudicated guilty of a domestic violence 

misdemeanor warrants far less burden on his Second Amendment right to keep and 

bear arms in defense of hearth and home.”  Chapman, 666 F.3d at 230-31.
1
  As 

such, Fryberg’s Second Amendment right to bear arms was violated by this 

lifetime ban, particularly when the protection order that served as the basis for his 

conviction under §922(g)(8) did not even mention the fact that Fryberg could not 

possess a firearm.  Cf. Voisine v. United States, 579____U.S. ____, (June 28, 

2016), Dkt. No. 14-10154 (a conviction under §922(g)(9) based on “a single 

conviction under a state assault statute for recklessly causing an injury to a family 

member—such as texting while driving—[thereby triggering] a lifetime ban on 

gun ownership,” violates the Second Amendment; ‘[i]n construing the statute 

before us expansively so that causing a single minor reckless injury or offensive 

touching can lead someone to lose his right to bear arms forever, the Court 

continues to ‘relegat[e] the Second Amendment to a second-class right’ [internal 

citation omitted] (Thomas, J, dissenting) (emphasis added). 

 The government also argues that the tribal judge’s decision to make the 

protection order permanent “was appropriate and furthered the goals of the 

                                                             
1 Indeed, the language of Chapman that we cite here clearly shows that this 

is not merely a collateral attack on the underlying order, as the government 

argues; it is an as-applied attack on the constitutionality of §922(g)(8) itself. 

 

  Case: 16-30013, 11/21/2016, ID: 10204914, DktEntry: 47, Page 12 of 37



7 
 

statute[because he] found that an order less than one year would be insufficient to 

prevent further acts of violence.” Govt. Brf. at 41; 2ER 154.  But the judge’s 

boilerplate order gave him only two options: a protection order of less than one 

year, or a “permanent” (lifetime) one, with a boilerplate, uniform finding at the 

bottom of the order that states, “If the duration of this order exceeds one year, the 

court finds that an order of less than one year will be insufficient to prevent further 

acts of domestic violence.”  2ER 154.  The decision to turn a one year protection 

order into a lifetime order—with no in-between—with a resulting lifetime ban on 

firearms, with no notice of the latter, cannot be said to “further the goals of the 

statute,” as the government claims. 

2. The District Court erred when it denied Fryberg’s motion for a change 

of venue. 

 
 The government misinterprets Fryberg’s argument concerning RPC 3.8(f), 

and how it applies to his argument concerning his motion for a change of venue.  

Govt. Brf. at 48-49.  With or without the rule, one factor that the Court must 

consider when determining whether presumed prejudice exists is whether the 

government is responsible for generating the publicity in the case.  See United 

States v. Maldonado-Rivera, 922 F.2d 934, 967 (2nd Cir. 1990).  

Here, it was the government’s press release that caused the prejudicial 

publicity problem in this case, involving a charge of  unlawful possession of 

firearms--as opposed to the Marysville school shooting—and it is the government 
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that engages in speculation and excuse-making when it states that the media would 

have otherwise “learned of the charges given the media attention to the school 

shooting by Fryberg’s son.”  Govt. Brf. at 48.  Indeed, it was the government, and 

no one else, that first notified the public that Mr. Fryberg’s firearm was used in the 

school shooting, and they did it by press release.  There was simply no reason for 

the government to issue this press release, and they should have known better, 

since it had the potential of infecting the jury pool.   

3. Fryberg was denied his right to a fair trial by the cumulative effect of 

the following evidence admitted over defense objection: 

 

(a) Nine (9) guns were admitted, in violation of FRE 403; 

 

(b) Photographs of ammunition were admitted, in violation of FRE 403; 

 

(c) The photographs of the guns and ammunition that were admitted 

showed that the guns were unsecured and in a state of disarray in 

Fryberg’s home, in violation of FRE 403, and the prosecutor stated in 

opening statement that the guns were unsecured; 

 

(d) The jury panel was aware the charges against Fryberg were related 

to the shooting at the school; and  

 

(e) The order of protection stated that Fryberg was restrained from 

coming within 100 yards of his one year old child, from interfering with 

his custody, and from removing him from the State, in violation of FRE 

401 and 403. 

 

 In its answering brief, the government does not dispute Fryberg’s argument 

in his opening brief that the District Court abused its discretion when—in 

admitting the prejudicial photographs and ammunition--it failed to properly 
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balance on the record the factors it was required to balance under FRE 403.  

Indeed, the government‘s brief does not mention Fryberg’s argument on this issue 

at all.  App. Brf. at 26-27; Govt. Brf. at 54-56; SER 377-78.  See FH-T v. Holder, 

723 F.3d 833, 842, n.5 (Cir. 2013) (failure of government to address appellant’s 

arguments “on its terms” amounts to a concession of appellant’s argument). 

 With regard to the District Court’s denial of Fryberg’s motion to exclude the 

irrelevant and prejudicial language in the protective order concerning Fryberg’s 

one year old son, i.e. that Fryberg was restrained from coming within 100 yards of 

him, from interfering with his custody, and from removing him from the State,  see 

2ER 153, the government merely responds with the conclusory statement that even 

if this Court were to find this evidence was irrelevant, “this information was not 

unduly prejudicial, and the court did not an [sic[ abuse of discretion when it denied 

the request to redact,” and suggests that the language was not any more prejudicial 

than the language in the protection order that was relevant to the government 

proving their case.  Govt. Brf. at 56-57.  However, this argument does not address 

Fryberg’s contention in his opening brief that the Court clearly did not even 

consider this language when it denied his motion in limine, and that the language 

was extremely prejudicial to Fryberg because it led the jury to believe that Fryberg 

could not be trusted around children and in fact was a threat to take his child away 

from his mother, and to spirit him out of the state  See App. Brf. at 28. 
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 Finally, the government argues there was no cumulative prejudice, and  

whatever prejudice existed from the admission of all of this evidence was 

harmless.  Govt. Brf. at 57-58.  However, the government only addresses one 

aspect of the evidence that Fryberg argues was unfairly prejudicial; that is, the 

jurors’ knowledge that Fryberg’s son was the Marysville-Pilchuck High School 

gunman.  With regard to the latter, the government argues that there was no 

testimony at trial concerning this fact; however, the government admits that three 

of the empaneled jurors were aware of Fryberg’s connection to the shooting, Govt. 

Brf. at 58, and Fryberg’s point is that this one factor, when combined with the rest 

of the evidence that should not have been admitted above, was unfairly prejudicial 

to Fryberg.    

Moreover, the admission of this evidence was not harmless.  Indeed, it is 

more probable then not that the erroneous admission of the evidence materially 

affected the jurors verdict, because it turned what should have been a garden 

variety prosecution for unlawful possession of a firearm by a prohibited person, 

pursuant to §922(g)(8), into something far more: the prosecution of a firearms 

offense against the father of a boy who killed 4 children and himself at a high 

school (at least for three jurors); a father who had numerous firearms lying around 

his house with live ammunition; and a father the jury was led to believe was 
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essentially a threat to commit the crime of custodial interference by taking his son 

out of state, away from his mother.  These errors were not harmless.  

4. The District Court’s admission over defense objection of Exhibit 3, a 

return of service on the defendant of a notice of hearing concerning an 

order of protection on Mr. Fryberg—the only proof of a necessary 

element of the crime of Possession of a Firearm by a Prohibited Person, 

pursuant to U.S.C. § 922 (g)(8)—was not only inadmissible hearsay 

under FRE 803(8), but violated Mr. Fryberg’s right to confront the 

witnesses against him under the Confrontation Clause of the Sixth 

Amendment.    

 

 A. Confrontation Clause 

All of the cases that the government cites in support of its argument that the 

admission of the return of service in this case did not violate Mr. Fryberg’s right 

under the Confrontation Clause are unavailing. 

 Davis v. Washington, 547 U.S. 813 (2006), does not support the 

government’s position; in fact, it supports Fryberg’s, because in Davis, as the 

government admits, the Court found the statements by the victim to a 911 operator 

were not testimonial because they were made to resolve an ongoing emergency, 

and were not made to “establish past fact.”  Id. at 822; Govt. Brf. at 60-61.  Here, 

the assertion by Officer Echevarria that he served Mr. Fryberg was to “establish 

past fact” potentially relevant to a criminal prosecution: the prosecution of Mr. 

Fryberg for a violation of the protection order. 

 Similarly, United States v. Albino-Loe, 747 F.3d 1206 (9th Cir. 2014), cited 

at p. 63 of their answering brief, is of no help to the government either, because in 
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that case the documents were for use in an immigration proceeding, not a future 

criminal trial. 

Moreover, Melendez-Diaz v. Massachusetts, 557 U.S. 305, 324, (2009), 

cited by the government at p. 61 of their answering brief for the proposition that 

business and public records are non-testimonial and are “generally admissible 

absent confrontation . . . because . . . [they are] created for the administration of an 

entity’s affairs and not for the purpose of establishing or proving some fact at 

trial,” is also unavailing, because as Fryberg argued in his opening brief, there is 

little functional difference between the admission in Melendez-Diaz of a forensic 

analyst’s affidavit admitted to prove a necessary element of the prosecution’s case 

in Melendez-Diaz--namely, that the substance seized from the defendant was 

cocaine—and the declaration of Officer Echevarria under penalty of perjury that 

also was a necessary element of the prosecution’s case, i.e. that Fryberg was 

subject to a court order issued after a hearing of which he had received actual 

notice and at which he had an opportunity to participate. 

The government also cites to this Court’s opinion in United States v. Rojas-

Pedroza, 716 F.3d 1253, 1267 (2013), arguing that the primary purpose of 

documents in an illegal alien’s “A-file” is to “record the movement of aliens and to 

ensure compliance with deportation orders, not to prove facts at a later criminal 

trial.”  Govt. Brf. at 63.  Here, however, the primary purpose of the return of 
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service was in fact to prove a fact at a criminal trial, because if Fryberg violated the 

order, he was subject to a prosecution for the crime of violating the order of 

protection.  Indeed, a look at the actual return of service, along with the document 

that the government alleges was served and that resulted in the return of service, 

and which was admitted at trial—Ex. 2, the “Temporary Order For Protection And 

Notice Of Hearing”--is particularly instructive and also serves to set this case apart 

from the cases to which the government cites. 

Ex. 3, the return of service, states that Jesus Echevarria served a “Temporary 

Order for Protection and Notice of Hearing ” on Raymond Fryberg.  2ER 155.  Ex. 

2, the “Temporary Order For Protection And Notice Of Hearing,” states at page 1 

of the top of the order, inter alia: 

WARNINGS TO THE RESPONDENT 

VIOLATION OF THIS ORDER WITH ACTUAL NOTICE OF ITS 

TERMS IS A CRIMINAL OFFENSE OF CONTEMPT OF COURT 

AND IS PUNISHABLE BY PRISON AND/OR A FINE. 

 

YOU ARE NOTIFIED THAT THIS COURT SHALL SEEK JAIL 

TIME AS A REMEDY FOR THE VIOLATION OF THIS COURT 

ORDER AND THAT RESPONDENT SHALL BE RESPONSIBLE 

FOR THE COSTS OF INCARCERATION. 

 

YOU CAN BE ARRESTED EVEN IF THE PERSON OR 

PERSONS WHO OBTAINED THE ORDER INVITE OR 

ALLOW YOU TO VIOLATE THE ORDER’S PROHIBITIONS 

. . . 

 

2ER 156. 
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Page 2 of the order also states, inter alia, the following: 

 

The respondent is directed to appear and show cause why this 

temporary order should not be made effective for one year or more, 

and why the court should not order the relief requested by the 

petitioner or other relief which may include electronic home 

monitoring, payment of costs, and treatment. 

FAILURE TO APPEAR AT THE HEARING MAY RESULT IN 

THE COURT GRANTING SUCH RELIEF 

 

2ER 157. 

 

The language of page 1 of the order clearly illustrates the fact that the 

purpose of the order and notice of hearing was to inform Fryberg that if he violated 

the temporary order, the remedy was a criminal charge of contempt of court, was 

punishable by prison and/or a fine, and that the court shall seek jail time if Fryberg 

violated the order, that Fryberg would have to pay the costs of that incarceration, 

and that he could be arrested even if he was invited by the petitioner to have 

contact with her and thus be in violation of the order.  As such, it is evident that the 

“primary purpose” of service of the temporary order was to establish the fact that if 

Fryberg violated the order, he would be criminally prosecuted, and face prison or 

jail time.  This places  the return of service of the temporary order squarely within 

the purview of Confrontation Clause protection—unlike the cases that the 

government cites above—and thus the admission of the return of service violated 

Fryberg’s right under the Confrontation Clause. 
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Consequently, another case the government cites, United States v. Weiland, 

420 F.3d 1062, 1068 (9th Cir. 2005)—Govt. Brf. at 64—is of no help because the 

evidence at issue in the instant case cannot be viewed as the “routine cataloguing 

of an unambiguous factual matter,” as was the record unit manager’s certification 

of documents in a “penitentiary packet.” 

Furthermore, the language of page 2 of the temporary order, as set forth 

above, indicates that the court could grant punitive sanctions similar to those that 

could be imposed in a criminal case, such as electronic home monitoring, payment 

of costs, and treatment, even without a criminal conviction, and merely if the court 

granted the permanent order of protection.  2ER 157.  In other words, the court 

threatened Fryberg with a deprivation of his liberty through electronic home 

monitoring, as well as other punitive sanctions, if the civil order was granted, or if 

he failed to appear for the hearing.
2
  As such, the admission of the return of service 

also violated the Confrontation Clause because it subjected Fryberg to the 

equivalent of criminal sanctions on its face, and thus the two state cases that the 

government cites—Gaines v. State, 999 N.E. 2d 999 (2013), and State v. Copeland, 

306 P.2d 610 (2013)—are inapposite to the particular return of service here, 

because the return of service was evidence that subjected Fryberg to a potential 

loss of his liberty for merely having the civil order of protection granted; as such, 

                                                             
2
 We do not address the constitutionality of such provisions here. 
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the admission of the notice of service of the temporary order violated the 

Confrontation Clause. 

Finally, the government argues that Fryberg’s claim that Officer Echevarria 

had a clear motive to misrepresent whether Fryberg was actually served is 

irrelevant, because under Rojas-Pedroza, supra, the inquiry is objective, not 

subjective.  Govt. Brf. at 67-68.  The government misstates the meaning of Rojas-

Pedroza.  The Court in the latter case stated the “relevant inquiry is not the 

subjective or actual purpose of the individual involved in a particular encounter, 

but rather the purpose that reasonable participants would have had, as ascertained 

from individuals’ statements and actions and the circumstances in which the 

encounter occurred.”  Rojas-Pedroza, 716 F.3d at 1267 (emphasis added). As 

such, the inquiry is actually an objective and subjective one, and for all of the 

reasons discussed both here and in Fryberg’s opening brief, it was impossible to 

ascertain the purpose that reasonable participants would have had from the alleged 

service of Mr. Fryberg by Officer Echevarria--the brother in law of the petitioner 

who apparently had had prior conversations with his wife about her sister’s request 

for a protection order before allegedly serving Mr. Fryberg--because there is no 

record of what occurred at the time of the service, and Officer Echevarria was 

unavailable to testify.  
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B. Hearsay 

In its answering brief, the government does not really respond to Fryberg’s 

argument that how the word “observe” in FRE 803(8)(a) is used in this case 

distinguishes it from case law in the Ninth Circuit that holds that routine, 

ministerial, and objective acts allow for admission under the rule, and thereby 

shows that a return of service in this instance is not a routine or ministerial act that 

would allow for admission under this rule. App. Brf. at 30-32.  Instead, the 

government merely argues that the return of service was admissible as a public 

record because the return of service was not completed as part of a criminal 

investigation, and the act of service did not involve the exercise of discretion or 

judgment.  Govt. Brf. at 71-72.  However, as explained in Fryberg’s opening brief, 

Officer Echevarria’s actions were not merely ministerial in the way the obviously 

ministerial acts were with regard to fingerprinting and photographing a suspect, as 

was the case in Weiland, supra; Fryberg’ actions were an assertion that he had in 

fact served Fryberg, the latter being a major bone of contention in this case.  

Moreover, the fact that Officer Echevarria was a police officer meant that under the 

rule, his alleged service of Fryberg could not be considered a mere ministerial act 

because the service of process is expressive, and communicative, in that it notifies 

the person of the commencement of an action against the person, and marks the 

assertion of the jurisdiction of the Court.  Oklahoma Radio Assoc. v. Federal 
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Deposit Ins. Corp., 969 F.2d 940, 943 (10th Cir.1992) (citing Hagmeyer v. United 

States Dept. of Treasury, 647 F.Supp. 1300, 1303 (D.D.C.1986) and 4 Charles A. 

Wright & Arthur R. Miller, Federal Practice and Procedure § 1063) (emphasis 

added).   

 The government also disputes Fryberg’s argument that the circumstances of 

this particular case showed a clear lack of trustworthiness that precluded admission 

of the return of service document under FRE 803(8)(b).  However, their argument 

disputing Fryberg’s claim is simply conclusory.  The government merely states 

that “[although Officer Echevarria was related to the petitioner, there is no other 

evidence to suggest that this law enforcement officer had any reason to fabricate 

serving Fryberg.”  Govt. Brf. at 72-73.  However, the record reflects that Officer 

Echevarria was married to the petitioner’s sister, Heather Gobin, and that Heather 

and Officer Echevarria had serious conversations about the need to serve Mr. 

Fryberg.  2ER 134-38.  Serving him was extremely important to Heather; she told 

her husband, Officer Echevarria, that it was “the most important thing they had to 

do”; she did not observe her husband serve Mr. Fryberg, but did observe him affix 

his signature on the return of service; and there were at least 20 other police 

officers in the Tulalip Police Department who could have served Mr. Fryberg.  

2ER 138, 145. 
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 Consequently, it cannot be said, as in Weiland, and as the government argues 

in their brief, that the public record at issue here was non-adversarial; given the 

circumstances, the opposite is true.  Indeed, the government’s reliance on United 

States v. Union Nacional de Trabajadores, 576 F.2d 388, 391 (1st Cir. 1978) is 

completely misplaced, because here—unlike the United States Marshal’s return of 

service of an injunction in Union Nacional de Trabajadores—Officer Echevarria 

was certainly “connected to the case” in an “adversarial” way, i.e. in a way that 

might render a law enforcement officer’s observations as “unreliable”: he was 

married to the complaining witness’s sister, and had a vested interest in the case. 

5. The District Court’s decision to (a) allow cross-examination supporting 

the affirmative defense of entrapment by estoppel; (b) reject Fryberg’s 

proposed entrapment by estoppel instruction; (c) give instruction no. 23, 

an additional knowledge instruction; and (d) reject Fryberg’s proposed 

instruction on knowledge, all combined to confuse and/or mislead the 

jury. 

 
 The government’s response to the issue of the jury instructions at issue here 

reflects a misunderstanding of Fryberg’s argument in his opening brief.  Fryberg 

argues that it is the combination of the aforementioned instructions that confused 

and/or misled the jury.  See App. Brf. at 41-43. 

 There was testimony throughout the trial concerning both the temporary 

order of protection--allegedly served on Mr. Fryberg with the notice of hearing—

and the permanent order of protection, which was allegedly mailed to Fryberg and 

to which he pleaded no-contest to violating nearly 10 years later.  The Court’s 
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instruction no. 23 stated that the “government need not establish the defendant’s 

knowledge that an order of protection was issued, or prove that the defendant knew 

his possession of a firearm was a violation of the law.”  2ER 69 (emphasis added).  

The use of the word “an” in this instruction—which could clearly be construed as 

meaning any, or either, order of protection—could have confused and/or misled 

the jury, because the only order of protection that was relevant to Fryberg’s 

knowledge of the order was the temporary order, not the permanent one, because 

the temporary order and the notice of hearing were served together, and were in 

fact all one document.   

This instruction was not only confusing and/or misleading on its face, it was 

compounded by the language in Instruction no’s 13-18, the Court’s “to-convict” 

instructions, which stated that the jury had to find, beyond a reasonable doubt, that 

Fryberg had received actual notice of, and the opportunity to participate at, a 

hearing where “a” court order  was issued . . ..  SER 404-415 (emphasis added).  

Consequently, given the large amount of testimony at trial about both protection 

orders, and the meaning and the relevance thereof, the jury could have been 

confused and/or misled about which order the jury instructions were referring to: 

the temporary order or the permanent one. 

The Court’s attempt to clear up this confusion only compounded the 

problem.  Instruction No. 23, the second paragraph of which stated, “The 
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government need not establish the defendant’s knowledge that an order was issued, 

or prove that the defendant knew his possession of a firearm was a violation of 

law,” (emphasis added), once again did not identify which order this instruction 

referred to.  SER 420.  However, if the Court had accepted Fryberg’s proposed 

Instruction No. 3, there would have been no confusion in this regard.  Defense 

Proposed Instruction No. 3 stated, inter alia: 

If after a careful and impartial consideration of all the evidence, you 

have a reasonable doubt as to whether the Permanent Protection 

Order was issued after a hearing of which the Defendant received 

actual notice and at which he had an opportunity to participate, then 

it will be your duty to find the defendant not guilty. 

 

2ER 70 (emphasis added).  Given the language of this proposed instruction, the 

confusion would have been eliminated.  Thus, it was error for the Court to have 

rejected this instruction, at least when the confusion apparent from the other 

instructions, referenced above, is considered. 

 Finally, if the Court had not eliminated paragraph 2 of the government’s 

proposed Instruction no. 27—which stated “The third element requires proof that 

the defendant received actual notice of a hearing giving rise to an order for 

protection,” see 2ER 68—the question would have been accurately framed for the 

jury: namely, did Fryberg receive actual notice of the  hearing? 
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6. The prosecutor’s statement during closing argument that “Now, 

conveniently, the defendant, a month later, after Jesus Echevarria 

passes away, claims for the first time, to any court, that he did not 

receive notice of the hearing, [h]ow convenient is that?” was 

prosecutorial misconduct, violated the due process clause of the Fifth 

Amendment by shifting the burden of proof to Fryberg, and violated 

Mr. Fryberg’s Fifth Amendment right to not incriminate himself.  The 

District Court further erred by not granting Fryberg’s motion for a 

mistrial. 

 

A. Prosecutorial Misconduct 

 In its answering brief, the government does not respond to Fryberg’s claim  

that the prosecutor’s improper and prejudicial statement during closing argument 

was prosecutorial misconduct, and simply does not address the issues that Fryberg 

raises in this regard.  App. Brf. at 44-45; Govt. Brf. at 80-89.  See FH-T v. Holder, 

supra,723 F.3d at 842, n.5 (failure of government to address appellant’s arguments 

“on its terms” amounts to a concession of appellant’s argument).  As such, the 

failure of the government to respond to Fryberg’s claim amounts to a concession to 

that claim.
3
 

B. Burden of Proof 

  The government argues that the prosecutor’s comments did not 

unconstitutionally shift the burden of proof to Fryberg, claiming that the 

prosecutor’s comment was “an attack on the nature of the defense” and that it did 

                                                             
3 Instead, the government only addresses Fryberg’s claims concerning the 

prosecutor’s comment on Fryberg’s Fifth Amendment right to remain silent, his 

Fifth Amendment right to have the government prove every element of the crime 

beyond a reasonable doubt, and his motion for a mistrial. 
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not “imply that Fryberg had an obligation to come forward with evidence to prove 

his innocence.”  Govt. Brf. at 83.  However, the government is incorrect because 

the prosecutor’s comments specifically highlighted the fact that the “defendant 

now claimed, for the first time, to any court, after Jesus Echevarria passed away, 

that he did not receive notice of the hearing, and “how convenient [was] that?”  

1ER 51 (emphasis added).  As such, this was an improper direct comment on what 

it argued was the failure of Fryberg to have raised this issue to any court.  This 

unconstitutionally shifted the burden of proof to Fryberg because the government 

was required to prove, beyond a reasonable doubt, the element that at the time 

Fryberg possessed each of the firearms, he was subject to a court order that was 

issued after a hearing of which the defendant received actual notice and at which 

he had an opportunity to participate.  See Wigglesworth v. Oregon, 49 F.3d 578, 

581 (9th Cir. 1995) (petitioner could only challenge a lab report, a necessary 

element of prosecution’s case, by pursuing a course of action which carried with it 

the substantial risk of assisting the prosecution in establishing the report's 

authenticity.  As such, this effectively relieved the state of its burden of proof on an 

essential element of its case, and denied Wigglesworth due process under the Fifth 

and Fourteenth Amendments). 
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C. Right To Remain Silent 

 The government argues that the prosecutor’s statement was merely 

“inartfully worded,” and that she was merely pointing to a weakness in Fryberg’s 

defense—as opposed to being a comment directly implicating his Fifth 

Amendment right to remain silent.  Govt. Brf. at 84.  The government is wrong. 

 The prosecutor specifically used the word “defendant,” and not the word 

“defense.”  This clearly implicated the defendant’s right to remain silent.  See 

United States v. Mayans, 17 F.3d 1174, 1185 (9th Cir. 1994).  Further, the 

government cites to a case, United States v. Kessi, 868 F.2d 1097, 1106 (1989), for 

the proposition that “a prosecutor may call attention to a defendant’s failure to 

present exculpatory evidence so long as he does not comment on the decision not 

to testify.”  Govt. Brf. at 86.  Kessi, however, actually proves Fryberg’s point:  the 

prosecutor’s statement that the defendant . . . for the first time, in any court  

. . . directly references Fryberg’s exercise of his right to remain silent both here, 

and in the prior matter where he was accused of violating the order of protection.   

 Moreover, the government does not address Fryberg’s argument concerning 

the District Court judge’s statement, after the jury was empaneled, that he didn’t 

want the jury to be convinced of Mr. Fryberg’s guilt after the government had 

presented their witnesses because “you’ve not heard from Mr. Fryberg yet.”  2ER 

234; App. Brf. at 46.  Again, this had the effect of creating for the jury the 
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expectation that Fryberg would testify, and made the prejudice to Fryberg from the 

prosecutor’s improper comment on his right to remain silent that much more 

manifest. 

D. The Prosecutor’s Comments Were Not Harmless 

 The government claims that even if the prosecutor’s improper comments 

violated Fryberg’s Fifth Amendment rights, they were harmless.  The government 

is incorrect. 

 The government bears the burden of proving that constitutional errors at trial 

were harmless beyond a reasonable doubt.  Chapman v. California, 386 U.S. 18, 

24 (1967); United States v. Lopez, 500 F.3d 840, 845 (9th Cir. 2006).   

 Here, the government relies heavily on the argument that in an audio 

recording of a June 2012 Tulalip tribal court hearing where Fryberg quashed a 

warrant for allegedly violating the protection order, Fryberg admitted to “[being] 

served” eight or nine years earlier, and that this was evidence that he had been 

served with the notice of hearing at issue in the instant case.  Govt. Brf. at 87.  But 

the government mischaracterizes this testimony.
4
  

 Fryberg’s statement on the audio tape unequivocally refers to his having 

been served with the permanent protection order itself, not the notice of hearing 

for the protection order.  Indeed, the judge presiding over the bench warrant 

                                                             
4
 The Court granted the government’s motion for leave to have the audio recording  

submitted to this Court.  Dkt. No. 37, 39. 
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hearing can be heard asking Fryberg if he had been “previously served with the 

order of protection,” to which Fryberg answers “8 or 9 years ago.”  The tribal 

prosecutor then indicated that she had a copy of the permanent protection order, 

and the judge ensured that Fryberg received a copy of that order before he left the 

courtroom.  Consequently, the audio recording provides no support whatsoever for 

the notion that Fryberg had notice of the protection order hearing, and the 

government is simply and unequivocally wrong when they attempt to characterize 

Fryberg’s statement at the bench warrant hearing in this fashion. 

 Similarly, the testimony of Agent Rogers at trial also confirms that Mr. 

Fryberg’s reference to “service” was in fact a reference to his being served with the 

permanent order of protection, not the notice of hearing and temporary order of 

protection.  During direct examination, Agent Rogers was asked: 

Q Now, you mentioned that one of the topics you discussed with him 

was the order for protection.  What did you ask him about the order of 

protection? 

A I asked him if he knew about it and if he’d been served with it. 

Q And how did the defendant respond to you? 

A He said he’d been served with it, he was cool with it, and it was 13 or 

14 years earlier. 

SER 316-17.  On cross-examination, the following testimony took place: 
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Q Let’s go to Exhibit 4, Special Agent, which is the order of protection.  

Do you have that in front of you? 

 A Yes, sir. 

 Q Okay.  So Exhibit 4 is the order for protection, which, in your 

interview with Mr. Fryberg, he, at some point, said he got a copy of that? 

 A Yes. 

2ER 78.  Exhibit 4 was the permanent order of protection, not the temporary order 

of protection and return of service.  2ER 152-54. 

 Thus, the government’s reliance on the audio recording and on Mr. 

Fryberg’s statements to Special Agent Rodgers to show that the prosecutor’s 

improper comments during closing argument were harmless, is completely 

misplaced. 

Moreover, the government’s argument on the issue of the Court’s curative 

instruction is merely a conclusory statement that jurors are presumed to follow the 

court’s instructions, and that therefore the jury should be presumed to have 

disregarded the prosecutor’s improper comments.  Govt. Brf. at 88.  But here, the 

Court’s actual instruction to the jury only dealt with one very small basis for 

prejudice: the fact that “Mr. Fryberg [never claimed] –‘this is the first time, in any 

court.”  1ER 55.  Not only was this a very confusing and incomplete statement by 

the Court as to what the jury was to ignore, the Court said nothing about the real 
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point of the prosecutor’s improper statement: her suggestion that Mr. Fryberg, and 

defense counsel, had supposedly made up the story of Fryberg never being 

properly served, only because the man who allegedly served him, Jesus Echevarria, 

had died a month before, and was therefore unavailable to testify.  

 As such, the Court’s curative instruction was insufficient to cure the effect of 

the prosecutor’s improper statements, and since the return of service was the only 

evidence available to the government to prove that Fryberg was subject to a court 

order that was issued after a hearing of which he had received actual notice and at 

which he had an opportunity to participate--an element of the crime that the 

government had to prove beyond a reasonable doubt—the prosecutor’s improper 

comments were not harmless beyond a reasonable doubt. 

E. Motion for Mistrial 

 The government argues that the Court did not abuse its discretion when, 

based upon the prosecutor’s improper comments,  it denied Fryberg’s motion for a 

mistrial, again relying heavily on the Court’s curative instruction.  Govt. Brf. at 89-

90.  For all of the reasons stated above and in Fryberg’s opening brief with regard 

to why the Court’s curative instruction was insufficient, the prosecutor’s comments 

made it highly probable that the prosecutor's argument materially affected the 

verdict, and thereby prejudiced Fryberg.  The District Court therefore abused its 

discretion when it failed to grant a mistrial. 
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II. CONCLUSION 

 For all of the foregoing reasons, the appellant, Raymond Fryberg, Jr.,  

respectfully requests that this Court reverse his convictions, and that it dismiss the 

superseding indictment.  Alternatively, Fryberg requests that this Court reverse his 

convictions and remand for a new trial. 

 DATED This 21st  day of  November, 2016. 
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