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JURISDICTIONAL STATEMENT 

Plaintiff-Appellant Mishewal Wappo Tribe of Alexander Valley1 invoked the 

district court’s jurisdiction under 28 U.S.C. §§ 1331 and 1361. On March 23, 2015, the 

district court granted summary judgment to Defendants-Appellees, the U.S. Secretary 

of the Interior and the Assistant Secretary-Indian Affairs (collectively, “Interior” or 

the “Secretary”), resolving all claims in Interior’s favor. Dist. Ct. Op. (“Op.”), ECF 

No. 197; 84 F. Supp. 3d 930 (N.D. Cal. 2015). This Court has appellate jurisdiction 

over final decisions of the district court under 28 U.S.C. § 1291. The Mishewal Wappo 

Tribe timely filed a notice of appeal on May 15, 2015. ECF No. 199; Fed. R. App. P. 

3, 4(a)(1)(B).  

STATEMENT OF THE ISSUES 

1. Whether the district court correctly held that 28 U.S.C. § 2401(a)’s six-year 

statute of limitations barred all the Mishewal Wappo Tribe’s claims, where 

those claims turned on whether Interior acted lawfully by terminating a 

reservation known as the Alexander Valley Rancheria pursuant to statute in 

1961, but the Tribe did not file suit until more than 40 years later.  

1 In its district court filings, Plaintiff-Appellant styled itself as the “Mishewal Wappo 
Tribe of Alexander Valley.” In its opening brief, however, it sometimes refers to itself 
as the “Mishewal Wappo Tribe of Alexander Valley Rancheria.” This brief refers to 
the group as the “Mishewal Wappo Tribe of Alexander Valley,” or, for short, “the 
Mishewal Wappo Tribe.”  
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2. Whether, to the extent the Mishewal Wappo Tribe now claims that it was 

not terminated pursuant to statute in 1961, summary judgment for Interior 

was nevertheless appropriate, given that the Tribe has not exhausted 

administrative procedures for seeking federal recognition as an Indian tribe. 

PERTINENT STATUTES AND REGULATIONS 

Pertinent statutes and regulations are reproduced in the addendum to this brief. 

STATEMENT OF THE CASE 

The Mishewal Wappo Tribe seeks to compel Interior to place the Tribe on the 

list of Indian tribes formally recognized by the federal government. The Mishewal 

Wappo Tribe alleges that it comprises descendants of Wappo Indians for whose 

benefit the United States acquired land in Sonoma County, California, in 1909 and 

1913. That land, and the tribe of Indians that resided on it, came to be known as the 

Alexander Valley Rancheria. At Congress’s instruction, Interior terminated that 

Rancheria in 1961. More than 40 years later, the Mishewal Wappo Tribe brought this 

suit. The district court granted summary judgment for Interior, holding that 28 U.S.C. 

§ 2401(a)’s six-year statute of limitations barred all claims. The Mishewal Wappo Tribe 

now appeals. 

I. Legal background  

A. Statutory framework establishing the California rancherias 

In 1906, Congress authorized Interior to purchase land for use by California 

Indians who either were living on reservations not “suitable for cultivation” or were 
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not living on any reservation at all. Pub. L. No. 59-258, 34 Stat. 325, 333 (1906). 

Parcels of land purchased under that authority were called rancherias. See Duncan v. 

Andrus, 517 F. Supp. 1, 2 (N.D. Cal. 1977). The rancherias were “for all practical 

purposes, small reservations,” over which the state lacked regulatory authority. 

Solicitor’s Mem. on Licensing Power of State over California Rancheria Dog Owners, 

M-28958 (Apr. 26, 1939), reprinted in 1 Op. Solic. on Indian Affairs 891 (1979). 

B. The Indian Reorganization Act 

“One of the more important periods in federal recognition of Indian Tribes 

commenced with the passage of the Indian Reorganization Act [IRA] in 1934, 25 

U.S.C. § 461 et seq.” Kahawaiolaa v. Norton, 386 F.3d 1271, 1273 (9th Cir. 2004). The 

IRA was “intended in part to permit the tribes to set up legal structures designed to 

aid in self-government.” Id. The IRA specified that its requirements would not apply 

to any existing reservation if “a majority of the adult Indians, voting at a special 

election duly called by the Secretary of the Interior, shall vote against its application.” 

25 U.S.C. § 478. The Secretary was required to call for such an election on all 

reservations. Id. 

The IRA provides that “[a]ny Indian tribe, or tribes, residing on the same 

reservation, shall have the right to organize for its common welfare.” Pub. L. No. 73-

383, § 16, 48 Stat. 984, 987 (1934); codified as amended 25 U.S.C. § 476(a). The IRA 

defines “tribe” as “any Indian tribe, organized band, pueblo, or the Indians residing 

on one reservation.” 25 U.S.C. § 479. Thus, where the IRA applies, it gives groups 
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fitting any of these criteria the right to adopt an appropriate constitution and bylaws, 

subject to the Secretary’s approval. Id. §§ 476, 477; see also Kahawaiolaa, 386 F.3d at 

1273.  

C. The California Rancheria Act 

Fifty years after authorizing the purchase of reserved lands for California 

Indians, Congress enacted the California Rancheria Act, Pub. L. No. 85-671, 72 Stat. 

619 (1958), which provided a procedure by which Interior was to terminate numerous 

rancherias and convey their lands to individual Indians. Id. Under the Rancheria Act, 

“[t]he Indians who hold formal or informal assignments on each reservation or 

rancheria, or the Indians of such reservation or rancheria, or the Secretary of the 

Interior after consultation with such Indians” was to prepare a plan for distributing all 

rancheria lands—assigned and unassigned—to individual Indians. Id. § 2(a). If that 

plan was approved by the Secretary, “[g]eneral notice” of the plan’s contents would 

issue. Id. Finally, the plan, or a revised version, would be submitted for the approval 

of “the adult Indians who will participate in the distribution of the property.” Id. If a 

majority of those individuals voted in favor of termination, Interior was to execute the 

plan. Id. § 2(b). 

According to the Act, once the Secretary distributed rancheria lands to 

individual Indians under a distribution plan, those Indians would lose the right to be 

treated as Indians by the federal government. Id. § 10(b).  
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D. Post-1978 regulatory framework for seeking recognition as a tribe 

The federal government’s recognition, or acknowledgment, of an Indian tribe is 

a “formal political act confirming the tribe’s existence as a distinct political society, 

and institutionalizing the government-to-government relationship between the tribe 

and the federal government.” Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262, 

1263 (D.C. Cir. 2008) (quoting Cohen’s Handbook of Federal Indian Law § 3.02(3), at 138 

(2005 ed.)); see also Kahawaiolaa, 386 F.3d at 1273. Federal recognition carries important 

legal consequences, including granting tribes “limited sovereign immunity, powers of 

self-government, the right to control the lands held in trust for them by the federal 

government, and the right to apply for a number of federal services.” Kahawaiolaa, 386 

F.3d at 1273.  

The Federally Recognized Indian Tribe List Act of 1994, Pub. L. No. 103-454, 

108 Stat. 4791, requires the Secretary annually to “publish in the Federal Register a list 

of all Indian tribes which the Secretary recognizes to be eligible for the special 

programs and services provided by the United States to Indians because of their status 

as Indians.” 25 U.S.C. § 479a-1. For purposes of the List Act, the term “Indian tribe” 

means “an Indian or Alaska Native tribe, band, nation, pueblo, village or community 

that the Secretary of the Interior acknowledges to exist as an Indian tribe.” Id. 

§ 479a(2). The Secretary published the first list of recognized tribes pursuant to the 

List Act in 1995. 60 Fed. Reg. 9,250 (Feb. 16, 1995). The Mishewal Wappo Tribe was 

not included on the 1995 list. Even prior to promulgation of the List Act, the 
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Secretary had been required since 1978 to regularly publish in the Federal Register “a 

list of all Indian tribes which are recognized and receiving services from the Bureau of 

Indian Affairs.” 43 Fed. Reg. 39, 361, 39,362 (Sep. 5, 1978). The first such list was 

published in 1979. 44 Fed. Reg. 7,235 (Feb. 6, 1979). The Mishewal Wappo Tribe was 

not included on the 1979 list or any subsequent list.  

The List Act does not provide any criteria for determining whether the 

Secretary can or should recognize a given tribe. Instead, those criteria are prescribed 

by regulation, specifically the “Part 83” regulations, originally promulgated in 1978. See 

43 Fed. Reg. 39,361 (Sept. 5, 1978);2 Kahawaiolaa, 386 F.3d at 1273. Part 83 sets out 

uniform procedures by which Indian groups may seek formal recognition. 

Kahawaiolaa, 386 F.3d at 1273; see also 25 C.F.R. § 83.2. Under this process, an Indian 

group seeking recognition must first submit to Interior a documented petition 

explaining how it meets seven criteria for federal acknowledgment. 25 C.F.R. 

§§ 83.6(c), 83.7. These criteria include that the group “has been identified as an 

American Indian entity on a substantially continuous basis since 1900”; that it 

2 Part 83 applies to administrative recognition by Interior. Congress, in the exercise of 
its plenary authority over Indian matters, may confer federal recognition on an Indian 
group without implementing Part 83. See, e.g., 25 U.S.C. § 1300n et seq. (conferring 
federal recognition on the Graton Rancheria of California). Interior’s 
acknowledgment regulations were originally codified at 25 C.F.R. Part 54. See 43 Fed. 
Reg. at 39,362. They were recodified as 25 C.F.R. Part 83 in 1982. 47 Fed. Reg. 13,327 
(Mar. 30, 1982). Interior amended the regulations in 1994, see 59 Fed. Reg. 9,280 (Feb. 
25, 1994), and again in 2015, while this case was pending, see 80 Fed. Reg. 37,862 (July 
1, 2015). Unless otherwise specified, this brief refers to the 1994 regulations, which 
were in effect during the relevant period.  

  Case: 15-15993, 11/23/2015, ID: 9767312, DktEntry: 20, Page 16 of 135



7

“comprises a distinct community” and has “existed as a community” from historical 

times until the present; that it has “maintained political influence or authority over its 

members as an autonomous entity” from historical times until the present; and that its 

“membership consists of individuals who descend from a historical Indian tribe.” Id. 

§ 83.11(a)–(c), (e). 

The Part 83 process applies to all “indigenous entities [in the continental 

United States] that are not federally recognized Indian tribes.” 25 C.F.R. § 83.3(a).3 

Part 83 expressly provides specific criteria for petitioners that can show they were 

recognized by the federal government in the past. See id. § 83.12. Thus, groups 

claiming to have been recognized in the past must use the Part 83 process to seek 

administrative recognition, just like groups that have never been recognized. See, e.g., 

Muwekma Ohlone Tribe v.  Salazar, 708 F.3d 209, 218–19 (D.C. Cir. 2013) (“a once-

recognized tribe can fade away”); Miami Nation of Indians of Ind., Inc. v. U.S. Dep’t of 

Interior, 255 F.3d 342, 350 (7th Cir. 2001); United Tribe of Shawnee Indians v. United States, 

253 F.3d 543, 550-51 (10th Cir. 2001); James v. U.S. Dep’t of Health & Human Servs., 824 

F.2d 1132, 1138 (D.C. Cir. 1987). If Interior determines that a petitioning group was 

previously recognized, but that its prior recognition was terminated by an act of 

3 The Secretary, however, has added tribes to the official list of federally recognized 
tribes that, due to administrative error, had been wrongly left off of such list. Earlier 
this year, Interior issued policy guidance establishing Interior’s intent that, from this 
point forward, all Indian groups in the continental United States that are seeking 
recognition must proceed through the Part 83 regulations. See 80 Fed. Reg. 37,538 
(July 1, 2015).  

  Case: 15-15993, 11/23/2015, ID: 9767312, DktEntry: 20, Page 17 of 135



8

Congress, the agency may not confer recognition on the group under Part 83. See 25 

C.F.R. § 83.4(c). 

Once Interior has made a final decision on a Part 83 petition, the courts may 

review that decision under the Administrative Procedure Act (“APA”).4 Muwekma 

Ohlone, 708 F.3d at 220; Miami Nation, 255 F.3d at 348. Such review is limited, 

however: The courts may not second-guess the agency’s determination, other than to 

ensure that Interior has exercised its discretion consistently with the requirements it 

has laid out for itself in Part 83. See Muwekma Ohlone, 708 F.3d at 220; see also 

Kahawaiolaa, 386 F.3d at 1274 (“[T]hrough its broad delegation and acknowledgment 

regulations, the Department of Interior has assumed much of the responsibility for 

determining which tribes have met the requirements to be acknowledged as a tribe 

with a government-to-government relationship with the United States.”). 

4 Under the 2015 revisions to the Part 83 regulations, the Assistant Secretary-Indian 
Affairs’ decision on a Part 83 petition is a final agency action. 25 C.F.R. §§ 83.1, 83.44; 
80 Fed. Reg. 37,862 (July 1, 2015). In its summary-judgment briefing, which was 
completed prior to this revision, see 80 Fed. Reg. 37,862–63, the government indicated 
that a petitioner would need to appeal an unfavorable decision by the Assistant 
Secretary to the Interior Board of Indian Appeals before going to the courts. See 
Defs.’ Mot. for Summ. J. (“Defs.’ Mot.”), ECF No. 185 at 14. That administrative 
appeal is no longer required under the revised regulations. See 25 C.F.R. § 83.44; 80 
Fed. Reg. at 37,862-63.  
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II. Factual background on the Indian groups relevant to this appeal 

A. The Alexander Valley Rancheria  

The first of the two Indian groups that are relevant to this appeal is the 

Alexander Valley Rancheria, a formerly federally recognized tribe composed of 

residents of the now-defunct Alexander Valley Rancheria.5  

Interior purchased 54 acres in Sonoma County’s Alexander Valley, which 

became known as the Alexander Valley Rancheria, in 1908 and 1913. See Supp. 

Excerpts of Record (“SER”) 1–11; see also SER 22. After Congress passed the IRA in 

1934, Interior’s Sacramento Indian Agency sent notice to “Alexander Valley” and 

other rancherias announcing that a special election would be held “to determine 

whether the duly enrolled Indians of the hereinafter listed rancherias or reservations 

desire the said Indian Reorganization Act to apply to them.” SER 15; see also SER 12–

14. A document entitled “Voters on the Alexander, (Wappo) Rancheria” was 

5 The Mishewal Wappo Tribe asserts that a “rancheria” cannot be a tribe, because 
“[a]ll Rancherias are nothing but lands held in trust for the benefit of Indians.” Br. 7.  
That assertion is incorrect. “Rancheria” can refer to the reserved land itself or to the 
tribal entity associated with the land, as shown by the numerous “rancherias” included 
on the most recent list of federally recognized tribes. See, e.g., 80 Fed. Reg. 1,942, 1,943 
(Jan. 14, 2015) (listing “Alturas Indian Rancheria, California” and “Big Lagoon 
Rancheria,” among others).  

The Tribe also argues that, by acknowledging that the government once 
recognized the Rancheria as a tribe, Interior is “fabricat[ing]… fantastical entities that 
never existed.” Br. 8. As discussed below, however, the Alexander Valley Rancheria 
was identified by name in the 1958 Rancheria Act, in the termination notice published 
by the Secretary in 1961, and in court filings in 1979 and 1985. The prior existence—
and termination—of the Alexander Valley Rancheria is not a fabrication. 
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compiled later that month. SER 16. The Sacramento Indian Agency approved 14 of 

15 potential voters on that list. SER 17. All 14 then voted to apply the IRA to the 

Rancheria. SER 21. While the 1935 vote made the IRA’s terms applicable to the 

Rancheria, see 25 U.S.C. § 478, the Rancheria did not at that time, or at any later time, 

vote on any constitution or bylaws, as the IRA allowed. 25 U.S.C. § 476. See SER 23.6  

 In July 1959, pursuant to the 1958 Rancheria Act, the Secretary approved a 

plan to distribute the Alexander Valley Rancheria’s assets to the only two heads of 

household left residing on the Rancheria at that time. SER 22–26. Those two 

proposed distributees both voted in favor of the plan. SER 26, 27, 28. On August 1, 

1961, Interior published a Federal Register notice formally terminating the Rancheria. 

26 Fed. Reg. 6,875 (Aug. 1, 1961). That notice, titled “Termination of Federal 

Supervision,” stated that the United States no longer held title to the Rancheria’s 

lands. Id. It also stated that 11 named residents of the former Rancheria (the two 

distributees and their dependents) would no longer be treated as Indians by the 

government. Id. Specifically, it provided notice that those individuals were:  

no longer entitled to any of the services performed by the United States 
for Indians because of their status as Indians, and all statutes of the 
United States which affect Indians because of their status as Indians shall 
be inapplicable to them, and the laws of the several states shall apply to 

6 The district court erred in stating “[a]ll fourteen voters were in favor of 
organization” in the section of its opinion titled “The Wappo Indians Vote to 
Organize.” Op. 3. The 1935 vote at Alexander Valley was a vote on whether to accept 
the application of the IRA to the Rancheria pursuant to 25 U.S.C. § 478. There was 
never a vote to organize under 25 U.S.C. § 476 at Alexander Valley.   
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them in the same manner as they apply to other citizens or persons 
within their jurisdiction. 

Id.  

B. The Mishewal Wappo Tribe 

The second Indian group relevant to this appeal is the one that appears before 

this Court. In its opening brief, the Mishewal Wappo Tribe alleges that it descends 

from a “historic Wappo Tribe” for whom the United States purchased the Alexander 

Valley Rancheria. Br. 4. The Tribe further alleges that its members’ ancestors resided 

on the Alexander Valley Rancheria in 1935, more than 20 years prior to the 

Rancheria’s termination. Id. 6; Gabaldon Decl. ¶ 6, Pl.’s Resp. to Defs.’ Mot. for 

Summ. J., ECF No. 190 (Pl.’s Resp.) (declaring that “[a]ll of the currently enrolled 

members of the Tribe descend from” the 14 individuals who voted on the IRA’s 

applicability to the Rancheria in 1935). According to the Tribe’s opening brief, 

Interior formally recognized the historic Wappo Tribe from which its members 

allegedly descend in 1935, when Interior invited residents of the Alexander Valley 

Rancheria to vote on the IRA’s applicability to their reservation. See Br. 4–5, 9. The 

Tribe argues that it and the Alexander Valley Rancheria are one and the same entity, 

id. 7–8, but also maintains that termination of the Rancheria did not necessarily 

terminate the Tribe as a federally recognized entity. See id. 9. 
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C. History of efforts to restore the Alexander Valley Rancheria  

On July 12, 1979, former members of rancherias terminated under the 

Rancheria Act filed a class-action lawsuit challenging the terminations of 36 

rancherias, including Alexander Valley, on the ground that Interior had not complied 

with certain requirements of the Rancheria Act. Compl., Hardwick v. United States, No. 

79-1710 (N.D. Cal.). Interior determined that it had not complied with the Rancheria 

Act with respect to 17 rancherias and that the termination of the government-to-

government relationship with those rancherias was ineffective. A stipulated judgment, 

entered by the court on December 22, 1983, provided that Interior would once again 

recognize the “Indian Tribes, Bands, Communities or groups” of those 17 rancherias. 

Order ¶4, Hardwick v. United States, No. 79-1710 (N.D. Cal. Dec. 22, 1983). The 

Alexander Valley Rancheria was not one of the 17 rancherias restored by the Hardwick 

order. Claims on behalf of Alexander Valley Rancheria class members were dismissed 

without prejudice. Order ¶4, Hardwick v. United States, No. 79-1710 (N.D. Cal. Dec. 23, 

1985). Those claims have never been refiled. 

In February 2009, more than 40 years after the termination of the Alexander 

Valley Rancheria and more than 20 years after Alexander Valley’s Hardwick claims 

were dismissed, the Mishewal Wappo Tribe sent a letter to Interior requesting that its 

“relationship with the United States be re-established as [it] was before the unlawful 

termination.” SER 29–31. The Tribe’s request was not a Part 83 petition for 

acknowledgment. To the contrary, it noted the Tribe’s understanding that the “OFA” 
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(Office of Federal Acknowledgment, or Part 83) process was not available to it, as a 

terminated Rancheria. SER 30. The Assistant Secretary understood the Tribe to be 

seeking restoration of the Alexander Valley Rancheria. See SER 137. The Assistant 

Secretary denied the Tribe’s request in June 2009, explaining that because the 

Alexander Valley Rancheria had been terminated pursuant to a still-effective statute, 

Interior lacked authority to administratively restore it. Id. 

III. Procedural history of this litigation 

The Mishewal Wappo Tribe filed this lawsuit in June 2009. In its complaint, the 

Tribe described itself as “an American Indian Tribe consisting of Indian members and 

their descendants…for whose benefit the United States acquired and created the 

Mishewal Wappo Tribe of Alexander Valley.” Am. Compl., ECF No. 49, ¶ 5. 

According to the Tribe, it “was formally recognized as an Indian Tribe by the United 

States from at least 1851 until 1959, when it was purported terminated under” the 

Rancheria Act. Id. 

The Tribe’s complaint claimed that Interior breached fiduciary duties allegedly 

owed to the Tribe, both by failing to comply with the terms of the Rancheria Act 

when it terminated the Alexander Valley Rancheria and by failing to subsequently 

include the Tribe on the list of federally recognized tribes. Id. ¶¶ 77–89. The Tribe 

also claimed that, by not listing it as a tribe following the “unlawful” termination, 

Interior violated the APA in three ways: by unlawfully withholding or delaying action, 

by failing to conclude a matter presented within a reasonable time, and by acting 
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arbitrarily and capriciously. Id. ¶¶ 90–108. Finally, the Tribe claimed that Interior had 

interfered with the Tribe’s “exclusive right to possession and occupancy” of the 

former Rancheria lands. Id. ¶¶ 110–12. For relief, the Tribe requested that the court 

enter an order directing Interior to “restore the Plaintiff to its previous position or the 

position Plaintiff would have enjoyed had the Secretary not purported to terminate 

the Tribe and distribute its assets.” Id. 31. The Tribe also specifically asked that the 

court order the Secretary to include the Tribe on the list of federally recognized tribes 

required by the List Act. Id.  

The Tribe moved for summary judgment on all its claims on July 25, 2013. The 

Tribe’s motion stated that the “core elements for each cause of action” were 

“essentially three”: that the Tribe was “recognized” no later than 1935; that it was 

“terminated in violation of law” on August 1, 1961; and that every member of the 

Tribe descends from individuals who resided on the Rancheria in 1935. Pl.’s Mot. for 

Summ. J., ECF No. 186 at 1 (Pl.’s Mot.).  

That same day, Interior moved for summary judgment on all claims, arguing 

that the Tribe’s claims were barred by 28 U.S.C. § 2401(a)’s six-year statute of 

limitations or laches (or both); that the claims were invalid on the merits; and that 

restoration of the Rancheria to its pre-termination status would not actually aid the 

Tribe that appeared before the court. Defs.’ Mot. at 5, 9–10, 18–19. In its response to 

the group’s motion, Interior expanded on the tension between who the Tribe 

represented and the relief the Tribe sought, explaining that “unless Plaintiff is 
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comprised solely of the descendants of those individuals who were distributees of the 

Alexander Valley Rancheria property in 1961—and Plaintiff does not allege that it is 

so composed—no order undoing the termination of the Rancheria could benefit the 

Plaintiff.” Defs.’ Resp. to Pl.’s Mot., ECF No. 187 at 2. To the extent what the Tribe 

really wanted was not a return to the Rancheria as that tribe existed in 1961, but rather 

recognition of a larger group of Wappo Indian descendants of former Rancheria 

residents, Interior directed it to the Part 83 process. Id. 7–9.  

In its reply in support of its motion, the Tribe did not deny that its members 

descended from individuals that had departed the Rancheria prior to its termination. 

Instead, the Tribe argued that restoring the Rancheria should result in federal 

recognition of all the Rancheria’s previous residents. Pl.’s Reply, ECF No. 190, at 5–6. 

The Tribe expressly reaffirmed that one of the “core elements for each cause of 

action set forth” was the allegedly unlawful termination of the Rancheria in 1961. Id. 

1.  

On March 23, 2015, the district court granted summary judgment for Interior 

and against the Mishewal Wappo Tribe on all claims. Op. 19. Consistent with what 

the Tribe itself had stated in its motion and reply, the court found that “each claim 

depends on the allegation that the process instituted by the Secretary to terminate the 

Alexander Valley Rancheria did not conform to the requirements of the [Rancheria 

Act].” Id. 8. Because all the events giving rise to that allegation were knowable in 1961, 
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anf the Tribe did not file suit until 2009, the court held that all the Tribe’s claims were 

time-barred by 24 U.S.C. § 2401(a). Id. 9–12. 

The Mishewal Wappo Tribe filed this appeal on May 15, 2015. ECF No. 199.  

SUMMARY OF ARGUMENT 

The Mishewal Wappo Tribe is not, and has never been, included on Interior’s 

official list of federally recognized Indian tribes. It asks this Court to compel Interior 

to place it on that list. The Tribe can obtain that relief only if it can show that Interior 

has a duty to formally recognize it. The Tribe has presented two, somewhat 

conflicting theories—one in the district court and another in this Court—as to why 

Interior owes such a duty. The Tribe’s two theories turn on different conceptions of 

who the Tribe is and what its relationship is to the formerly federally recognized tribe 

of Indians residing on the Alexander Valley Rancheria. But, to affirm the district 

court’s judgment, this Court need not decide which, if either, view of the Tribe is 

correct, nor whether Interior would have a duty to formally recognize the Tribe under 

either theory, because neither theory is properly before the Court at this time. 

Before the district court, the Mishewal Wappo Tribe cast itself as the successor 

to the terminated Alexander Valley Rancheria and argued that the duty to recognize it 

arose from Interior’s allegedly improper termination of the Rancheria in 1961. But 

even assuming that Interior made some error in terminating the Rancheria that 

required the agency to restore the Rancheria, and assuming further that restoring the 

Rancheria would extend recognition to the entire Mishewal Wappo Tribe, some of 
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whose members descend from individuals who were no longer affiliated with the 

Rancheria by 1961, the district court was correct not to entertain this argument. Any 

challenge to the Rancheria’s termination is time-barred, because the Tribe did not file 

this suit until 2009—more than 40 years after the six-year limitations period for 

challenging that termination had lapsed.  

On appeal, the Mishewal Wappo Tribe now argues that Interior must recognize 

it not because it is the successor to the terminated Rancheria, but because it allegedly 

descends from a larger, historic Wappo tribe, which predates the Rancheria, and 

which the Tribe believes Interior recognized no later than 1935. Whether the federal 

government ever recognized any such tribe and whether it can recognize that tribe’s 

alleged descendants now, however, are questions that must be answered by Interior in 

the first instance. Because the Tribe has not administratively exhausted these 

arguments, summary judgment for Interior was appropriate, even under the Tribe’s 

revised theory of the case.   

STANDARD OF REVIEW 

This Court reviews a district court’s summary judgment rulings de novo. 

MacFarland v. Kempthorne, 545 F.3d 1106, 1110 (9th Cir. 2008). This Court may affirm 

the district court’s decision on any basis supported by the record. Serrano v. Francis, 

345 F.3d 1071, 1076–77 (9th Cir. 2003).  
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ARGUMENT 

I. The Tribe cannot obtain the relief it seeks unless it can show that the 
Secretary has a duty to recognize it. 

The core of this case is straightforward. The Tribe asked the district court to 

compel Interior to formally recognize the Tribe and to undertake several related 

actions, including adding the Tribe to the list of federally recognized Indian tribes that 

Interior compiles under the List Act. Br. 8–9; Am. Compl. 31. The Tribe sought this 

relief under the APA. Br. 12. However, “the only agency action that can be compelled 

under the APA is action legally required.” Norton v. S. Utah Wilderness Alliance, 542 U.S. 

55, 63 (2004). Therefore, the Tribe cannot obtain the relief it seeks unless it can 

present a cognizable theory why the Secretary is required to formally recognize the 

Tribe at this time.7 If jurisdictional, procedural, or other hurdles prevent the Tribe 

from presenting a theory as to why Interior is so required, the Tribe’s claim for relief 

must fail. 

The Tribe invokes the List Act as the source of such a requirement. See Br. 14 

& n.9. But the List Act only imposes a duty on the Secretary to “publish … a list of all 

Indian tribes which the Secretary recognizes to be eligible for the special programs 

and services provided by the United States to Indians because of their status as 

7 The Tribe’s contention that one of its APA claims requests only that Interior be 
required to conclude a matter presented to it is incorrect. Interior has already 
concluded any matter that the Tribe presented to the agency by denying the Tribe’s 
2009 request for administrative restoration outside the Part 83 process. See SER 137. 
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Indians.” 25 U.S.C. § 479a-1(a); see id. § 479a(2). The Act provides no mandate, or 

even any guidance, as to whether the Secretary must recognize any particular group in 

the first place. For the Tribe to state a claim for relief, then, it must be able to advance 

some other argument as to why the Secretary must formally recognize the Mishewal 

Wappo Tribe.  

For the reasons given below, neither the argument that the Tribe advanced in 

the district court nor the one it argues now are cognizable at this time. The Tribe’s 

APA claims must therefore fail. Because the Tribe’s remaining two pleaded claims 

(breach of fiduciary duty and interference with possession of the former Rancheria 

lands) rise and fall with the APA claims,8 the Tribe’s inability to advance either of its 

theories of mandatory duty is fatal to its entire case. 

II. The district court correctly held that all claims turning on the lawfulness 
of the 1961 Rancheria termination are time-barred. 

The first of two grounds the Mishewal Wappo Tribe has offered as to why 

Interior must formally recognize it is that Interior withdrew the Tribe’s prior status as 

a tribe erroneously when the agency terminated the Alexander Valley Rancheria in 

8 Two of the four breaches of fiduciary duty the Tribe alleges are failures to list the 
Mishewal Wappo Tribe as a tribe and to accordingly allocate funds for its benefit. See 
Am. Compl. ¶¶ 85, 87. Like the APA claims, those breach claims turn on the 
existence of a duty to recognize the tribe in the first place. The remaining two pleaded 
breaches relate to particular errors Interior allegedly made in terminating the 
Rancheria. See id. ¶¶ 81, 83. Those breach claims, like the interference-with-possession 
claim, turn on the legal soundness of the 1961 termination. 
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1961. This argument assumes that, even though some of the Tribe’s members are 

descended from individuals that left the Rancheria prior to 1961, the Tribe is 

nonetheless the proper successor to the Rancheria and restoring the Rancheria to its 

pre-termination state would require Interior to recognize the Tribe. As Interior argued 

below, it is far from clear that undoing the Rancheria’s termination would oblige 

Interior to recognize the entire Tribe now before this court, as opposed to the subset 

of individuals descended from 1961 Rancheria residents. See, e.g., Table Bluff Band of 

Indians v. Andrus, 532 F. Supp. 255, 257 n.2, 260–63 (N.D. Cal. 1981) (granting relief 

to Indians named in an unlawful rancheria termination plan, their heirs, and the 

rancheria’s “federally recognized governing body”); Smith v. United States, 515 F. Supp. 

56, 59–60, 61–62 (N.D. Cal. 1978) (providing relief to Indians named in an unlawful 

rancheria termination plan and their heirs).9 Even if restoring the Rancheria would 

benefit the Tribe, however, the district court was correct not to reach this issue, 

because any challenge to the Rancheria’s termination is untimely. 

9 The fact that Congress, when it bestowed federal recognition on the Paskenta Band of 
Nomlaki Indians of the former Paskenta Rancheria, included as part of the tribe all 
individuals who appeared on an IRA voting list, see Br. 7, says nothing about Interior’s 
authority to undo terminations carried out under statute. Congress’s authority over 
Indian matters is plenary. United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 2323–
24 (2011). By contrast, when the Secretary restores wrongfully terminated rancherias 
via stipulated judgment, her authority is limited to undoing the wrongful termination. 
See Order, Hardwick v. United States, No. 79-1710 (N.D. Cal. Dec. 22, 1983) (restoring 
“a class consisting of all those persons who received any of the assets of the 
[terminated rancherias]” and those individuals’ heirs and successors). 
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A. All parties agree that 28 U.S.C. § 2401(a)’s six-year statute of 
limitations applies to this case.   

Under 28 U.S.C. § 2401(a), subject to exceptions not relevant to this case, a 

plaintiff must commence suit against the United States within six years of the time its 

cause of action accrues. That statute applies to cases brought under the APA, as well 

as to other kinds of claims not sounding in tort or contract. See Hells Canyon Pres. 

Council v. U.S. Forest Serv., 593 F.3d 923, 930 (9th Cir. 2010) (holding that general six-

year statute applies to APA claims). The Mishewal Wappo Tribe has never disputed 

that 28 U.S.C. § 2401’s six-year statute of limitations applies in this case, only when 

and if that limitations period has expired. 

B. Any challenge to the Rancheria termination accrued by 1961, more 
than 40 years before the group filed this suit. 

“‘[A] cause of action generally accrues when a plaintiff knows or has reason to 

know of the injury which is the basis of his action.’” Gibson v. United States, 781 F.2d 

1334, 1344 (9th Cir. 1986) (quoting Cline v. Brusett, 661 F.2d 108, 110 (9th Cir. 1981)). 

Actual knowledge is not required; constructive or inquiry notice is sufficient, absent 

evidence that the facts underlying a plaintiff’s claims were either “inherently 

unknowable” or actively concealed. Menominee Tribe of Indians v. United States, 726 F.2d 

718, 720–21 (Fed. Cir. 1984). “‘Publication in the Federal Register is legally sufficient 

notice to all interested or affected persons regardless of actual knowledge or hardship 

resulting from ignorance.’” Shiny Rock Min. Corp. v. United States, 906 F.2d 1362, 1364 

(quoting Friends of Sierra R.R., Inc. v. ICC, 881 F.2d 663, 667–68 (9th Cir. 1989), cert 
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denied, 493 U.S. 1093 (1990)); Gov’t of Guam v. United States, 744 F.2d 699, 701 (9th Cir. 

1984) (claim was time-barred because Federal Register publication constituted “formal 

notice to the world”). 

There is no dispute that Interior published notice that the Rancheria had been 

terminated in the Federal Register on August 1, 1961. 26 Fed. Reg. at 6,875. That 

notice expressly stated that title to the Rancheria’s lands had passed from the United 

States to private hands. Id. It also expressly stated that Indians named in the 

distribution plan would no longer be treated as Indians by the United States. Id. 

Therefore, the Mishewal Wappo Tribe—like all other interested persons—knew or 

should have known the factual basis for a claim of wrongful termination no later than 

August 1, 1961. See Gov’t of Guam, 744 F.2d at 701. Because the Tribe did not file suit 

until 2009, its challenge to the termination is time-barred. 10 

10 Separate and apart from the Rancheria’s termination, the Mishewal Wappo Tribe 
should have been on notice that Interior no longer considered it a recognized tribe 
when the Secretary did not include the Tribe on Interior’s first list of recognized tribes 
under Part 83 in 1979 or the first list of recognized tribes under the List Act in 1995. 
See 44 Fed. Reg. 7,235; 60 Fed. Reg. 9,250. In Big Lagoon Rancheria v. California, 789 
F.3d 947 (9th Cir. 2015) (en banc), this Court found that California’s claim that Big 
Lagoon was wrongly included on the list of recognized tribes would be time-barred 
because it was not timely filed after publication of the allegedly erroneous list. Id. at 
954. The Mishewal Wappo Tribe’s tardy claim that it was wrongly excluded from these 
lists is likewise time-barred.  
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C. No fiduciary relationship between Interior and the Tribe caused 
the Tribe’s claim to accrue later than 1961.  

The Tribe argues that Interior owed it a fiduciary duty at the time the agency 

terminated the Rancheria. Br. 16–18. Because of that duty, the Tribe contends, the 

district court erred in finding that the Tribe’s claim accrued in 1961. Id. 21–24.  

That contention is incorrect. Absent any tribal governing documents defining 

who qualified as a member of the Rancheria, Interior was justified in thinking that, 

when it was terminating the Rancheria in 1961, it had a fiduciary relationship only 

with the remaining residents of the Rancheria, not with everyone who once lived on 

the Rancheria. But even if there had been a fiduciary relationship between Interior 

and all the Mishewal Wappo Tribe members’ ancestors at the time the Rancheria was 

terminated, the Tribe’s suit would still be time-barred.  

“The fact that plaintiffs are beneficiaries of a trust does not mean that they are 

exempt from the running of the statute of limitations.” Loudner v. United States, 108 

F.3d 896, 901 (8th Cir. 1997); see also Menominee Tribe, 726 F.2d at 720–21. Instead, 

“[t]he statute of limitations begins to run when a trust beneficiary knows or should know 

of the beneficiary’s claim against the trustee.” Loudner, 108 F.3d at 901 (emphasis 

added); Menominee Tribe, 726 F.2d at 720–21; San Carlos Apache Tribe v. United States, 

639 F.3d 1346, 1350 (Fed. Cir. 2011); see also Cal. Valley Miwok Tribe v. United States, 

197 F. App’x 678, 679 (9th Cir. 2006); Kasey v. Molybdenum Corp. of Am., 336 F.2d 560, 

569–71 (9th Cir. 1964) (applying California statute of limitations to claim brought by 
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alleged beneficiary of fiduciary relationship). The trustee’s express repudiation of its 

trust duties will start the limitations clock running. See United States v. Taylor, 104 U.S. 

216, 222 (1881); Hopland Band of Pomo Indians v. United States, 855 F.2d 1573, 1578 (Fed. 

Cir. 1988); Manchester Band of Pomo Indians, Inc. v. United States, 363 F. Supp. 1238, 1249 

(N.D. Cal. 1973); see also Kasey, 336 F.2d at 570–71. Even actions falling short of 

express repudiation can start the clock running, if they are “objectively sufficient to 

notify the Tribe of the alleged breach.” San Carlos Apache, 639 F.3d at 1355.  

In this case, Interior announced in the Federal Register in 1961 that title to the 

lands of the Alexander Valley Rancheria—the very thing that, up to that point, it had 

held for certain Indians’ use—had “passed from” the United States to private hands. 

26 Fed. Reg. at 6,875. In so doing, it expressly renounced any trustee role it had over 

the lands. Further, it published that renunciation in a source that generally provides 

“legally sufficient notice to all interested or affected persons.” Shiny Rock Min. Corp., 

906 F.2d at 1364; see also Gov’t of Guam, 744 F.2d at 701. Interior’s actions were 

therefore sufficient to put any interested person on notice of the alleged breach. See 

San Carlos Apache, 639 F.3d at 1355 (finding that limitations clock began running upon 

entry of a consent decree whose plain terms stated the facts underlying the alleged 

breach).11 Indeed, the Federal Circuit has held that “express[] terminat[ion]” of a 

11 Interior’s express, public actions in terminating the Rancheria were a far cry from 
actions that other courts have described as insufficient to put a beneficiary on notice 
of a possible breach. See, e.g., Loudner, 108 F.3d at 901 (stating that plaintiffs had a 

Cont. 
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rancheria is sufficient to start a limitations period running against a terminated Indian 

tribe. Hopland Band, 855 F.2d at 1578–79.    

The Mishewal Wappo Tribe argues that, because Interior allegedly failed to 

comply with the terms of the Rancheria Act when it terminated Alexander Valley 

Rancheria, the agency’s actions were insufficient to repudiate the trust and start the 

limitations clock. Br. 23–24. But the focus of the accrual question is whether the 

fiduciary’s actions put the beneficiary on notice of the potential claim, whether or not 

those actions were lawful. See Kasey, 336 F.2d at 570–71. Express repudiation provides 

notice, even if unlawful. Duncan v. Andrus, 517 F. Supp. 1 (N.D. Cal. 1977), which the 

Tribe cites, is not to the contrary. That decision held that Interior had improperly 

terminated the Robinson Rancheria but said nothing about the statute of limitations. 

See id. at 6. And for good reason: As the Court of Claims found, in a later iteration of 

the case, the original Robinson Rancheria complaint had been filed within the six-year 

statute of limitations. Duncan v. United States, 229 Ct. Cl. 120, 141 (Ct. Cl. 1981).  

The district court therefore was correct to hold that the Tribe’s claim accrued 

in 1961, notwithstanding the existence of any fiduciary relationship between the Tribe 

and Interior. 

“strong argument that the statute of limitations did not begin to run” where the 
trustee had never informed them of the existence of the trust object in the first place). 
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D. The district court was correct not to equitably toll the limitations 
period. 

To the extent § 2401(a)’s statute of limitations is subject to equitable tolling at 

all, “a litigant seeking equitable tolling bears the burden of establishing two elements: 

(1) that he has been pursuing his rights diligently, and (2) that some extraordinary 

circumstances stood in his way.” Wong v. Beebe, 732 F.3d 1030, 1052 (9th Cir. 2013).12 

The Mishewal Wappo Tribe cannot meet its burden here, because it has not shown 

that any extraordinary circumstances prevented it from bringing suit within the 

limitations period.  

The Tribe argues that equitable tolling is appropriate because the government 

led the Tribe to believe that it would formally recognize the Tribe without litigation. 

Br. 24–27. As evidence, the Tribe cites (1) a 1987 memo from the Sacramento Area 

Office to the Assistant Secretary-Indian Affairs asking the Assistant Secretary to 

“favorabl[y] consider[]” a proposal to extend recognition to the Alexander Valley 

Rancheria, SER 33–34; (2) a 1997 congressional advisory panel report suggesting that 

12 There is a circuit split regarding whether § 2401(a)’s statute of limitations is 
jurisdictional, with the Eighth, Eleventh, District of Columbia, and Federal Circuits 
holding that it is jurisdictional, and the Fifth, Sixth, and Ninth Circuits holding that it 
is not. Herr v. U.S. Forest Serv., —F.3d—, No. 14-2381, 2015 WL 5893830, at *7 (6th 
Cir. Oct. 9, 2015); see also Cedars-Sinai Med. Ctr. v. Shalala, 125 F.3d 765, 770–71 (9th 
Cir. 1997). The United States disagrees with the Ninth Circuit’s holding in Cedars-Sinai 
and believes that § 2401(a) is jurisdictional, but understands that this panel is bound 
by this Court’s earlier decision. To the extent § 2401(a) does create a jurisdictional bar 
against suits filed more than six years after a claim accrues, it can never be tolled. See 
Wong, 732 F.3d at 1038. 
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Congress legislatively restore “the Mishewal Wappo Tribe of Alexander Valley,” SER 

55, 62; (3) a 1999 “initiative” by Interior “to draft Congressional legislation to restore 

the tribe,” Br. 25;13 (4) 2000 congressional testimony by the then-Assistant Secretary 

endorsing restoration of a different rancheria, H. Rep. No. 106-677, at 5 (June 19, 

2000); and (5) Interior’s 2009 letter stating that the agency lacked authority to restore 

the Rancheria administratively, SER 137. Br. 24–25. None of these actions justifies 

equitable tolling.    

In the first place, the earliest of these allegedly misleading actions took place in 

1987—16 years after the group’s claim accrued in 1961. Thus, even if these events 

constituted the kind of extraordinary circumstances that could justify tolling the 

limitations period, they would be of no help to the Tribe, because the limitations 

period had already expired a decade before any of these events took place. See Green v. 

White, 223 F.3d 1001, 1003 (9th Cir. 2000) (holding that tolling statute of limitations 

for habeas petition would not make petition timely, where grounds for tolling 

occurred after limitations period had already run).   

Moreover, regardless of their timing, these events are not the kind of 

extraordinary circumstances that warrant equitable tolling. Equitable tolling is 

appropriate “where the complainant has been induced or tricked by his adversary’s 

13 In both its opening brief and its summary-judgment briefing, the Tribe cited only its 
own amended complaint as evidence of such a legislative proposal. Br. 25; Pl.’s Resp. 
3, 5.  
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misconduct into allowing the filing deadline to pass.” O’Donnell v. Vencor, Inc., 465 

F.3d 1063, 1068 (9th Cir. 2006) (citing Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 96 

(1990)). But as the district court found, there is no evidence of any government 

“trickery” here. Op. 18. Of the five actions the Tribe says led it to believe that its 

status would be restored without litigation, one was a letter expressly stating that the 

Tribe would need to pursue litigation (or legislation) to have the Rancheria restored 

and one was testimony supporting restoration of a totally separate rancheria. See SER 

137, H. Rep. No. 106-677, at 5. Neither action suggests that the Alexander Valley 

Rancheria would be restored without litigation; indeed, the letter says exactly the 

opposite. The remaining three allegedly misleading actions were proposals to restore 

the Alexander Valley Rancheria through means other than litigation. See SER 33–34, 

62; Br. 25. But proposals are all they were. None of the actions cited by the Tribe 

committed Interior or Congress to taking any steps to administratively or legislatively 

restore the Rancheria. Thus, while the Tribe may well have been disappointed that 

Congress and Interior did not ultimately adopt those proposals, it could not have 

been misled by the government’s actions. 

In short, the Tribe has simply not shown that the government did anything to 

mislead it into filing out of time, let alone that the government took any actions that 

would have actually prevented it from timely filing. As such, equitable tolling is not 

appropriate. See Seven Arts Filmed Entm’t Ltd. v. Content Media Corp., 733 F.3d 1251, 

1258 n.9 (9th Cir. 2013) (declining to toll statute of limitations where defendant “did 

  Case: 15-15993, 11/23/2015, ID: 9767312, DktEntry: 20, Page 38 of 135



29

nothing to prevent [the plaintiff] from bringing suit in a timely fashion”); cf. O’Donnell, 

465 F.3d at 1068 (tolling limitations period where defendant’s bankruptcy petition 

erected an automatic stay which prevented plaintiff from advancing claim). Any 

challenge to the Rancheria termination was thus untimely, and the district court was 

right to grant summary judgment for Interior on that ground. 

III. To the extent the Tribe now argues that Interior must recognize it for 
reasons unrelated to the Rancheria termination, summary judgment for 
Interior is still appropriate. 

The Mishewal Wappo Tribe argues on appeal that Interior is required to 

recognize it not because the agency improperly terminated the Alexander Valley 

Rancheria in 1961, but because the agency silently withdrew recognition from a larger, 

historically recognized Wappo Tribe at an unknown time, separate and apart from the 

Rancheria’s termination. Br. 12–13. Because the agency took no overt action formally 

terminating that prior recognition, the Tribe argues, there was no trigger to set the 

statute of limitations running. Id. 9. The Tribe has waived this argument, because it 

never argued below that it lost its alleged prior recognition through any action of 

Interior’s but the Rancheria termination. Komatsu, Ltd. v. States S.S. Co., 674 F.2d 806, 

812 (9th Cir. 1982). But even if the argument were not waived, it is not cognizable in 

this Court at this time. 

The Tribe’s theory hinges on its ability to show that Interior previously 

recognized a Wappo tribe that predated the Rancheria, whose recognition was not 

necessarily withdrawn when Interior terminated the Rancheria. There is considerable 
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tension between this theory and the Tribe’s position that it and the Rancheria were 

always one entity. See id. But more importantly, this theory is not one that the Tribe 

may present to this Court in the first instance. 

Interior, not this Court, has developed institutional expertise in answering the 

historical, anthropological, and genealogical questions that underlie the Tribe’s claim 

that it is the successor to a previously recognized tribe other than the Alexander 

Valley Rancheria—such as whether the United States ever recognized such a tribe, 

whether any such tribe was actually separate from the Rancheria, and whether the 

Mishewal Wappo Tribe’s members are actually descendants of that group. See 

Kahawaiolaa, 386 F.3d at 1274. Thus, the Tribe—like any group seeking recognition as 

an Indian tribe, including one claiming that it was previously recognized by the United 

States—must present its claim to Interior using the Part 83 process before raising it in 

this Court. See 25 C.F.R. §§ 83.5–83.8; Miami Nation, 255 F.3d at 350; United Tribe of 

Shawnee Indians, 253 F.3d at 550–51; James, 824 F.2d at 1138. There is no dispute that 

the Mishewal Wappo Tribe has failed to present a Part 83 petition.14 

To be sure, there is no guarantee that the Tribe will receive a favorable 

determination from Interior, should the Tribe formally seek recognition through the 

14 The Tribe did send a letter to Interior in 2009 asking to be treated as a tribe. See 
SER 29–31. But the Tribe has never claimed that the letter was intended to be a Part 
83 petition; indeed, the letter itself noted that the “OFA” regulations (i.e., the Office 
of Federal Acknowledgment, or Part 83 regulations) were not available to the group. 
SER 30. Interior denied that request. See SER 137. 
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Part 83 process. The agency may find, for instance, that the United States never 

recognized any Wappo tribe but the Alexander Valley Rancheria and that it may not 

administratively recognize the Mishewal Wappo Tribe because of the Rancheria Act. 

See 25 C.F.R. § 83.4(c) (“An entity that is, or an entity whose members are, subject to 

congressional legislation terminating or forbidding the government-to-government 

relationship” may not be acknowledged under Part 83). But that decision is for 

Interior to make, subject to judicial review under the APA. See Muwekma Ohlone, 708 

F.3d at 220.  

Administrative exhaustion, in this context, is no mere procedural nicety. It 

ensures that this Court will not have to pass on the complicated historical questions 

underlying the Mishewal Wappo Tribe’s claim without the benefit of the agency’s 

expert fact-finding and analysis. Moreover, it reflects the proper division of 

institutional authority between the executive and judicial branches. See James, 824 F.2d 

at 1137 (holding that whether a given group of Indians should be accorded federal 

recognition “should be made in the first instance by the Department of the Interior 

since Congress has specifically authorized the Executive Branch to prescribe 

regulations concerning Indian affairs and relations.”); Kahawaiolaa, 386 F.3d at 1274 

(“[T]hrough its broad delegation and acknowledgment regulations, the Department of 

Interior has assumed much of the responsibility for determining which tribes have 

met the requirements to be acknowledged as a tribe with a government-to-

government relationship with the United States.”). The Mishewal Wappo Tribe has 
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never been included on a list of federally recognized Indian tribes. Until the Tribe 

takes the necessary administrative steps to be added to that list, it can make out no 

claim to compel Interior to take any action toward it that Interior would have to 

perform for a recognized tribe.  

Given that one of the Tribe’s arguments for relief comes 40-plus years too late, 

and the other is at best too early, summary judgment for Interior on all claims is 

warranted.  
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CONCLUSION 

The district court’s judgment should be affirmed. 
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STATEMENT OF RELATED CASES 

Hardwick v. United States, N.D. Cal. No. 79-1710, sought some of the same relief 

that the Mishewal Wappo Tribe has sought in this case—specifically, the restoration 

of the Alexander Valley Rancheria. Claims related to the Alexander Valley Rancheria 

were dismissed without prejudice in 1985. Order ¶4, Hardwick v. United States, No. 79-

1710 (N.D. Cal. Dec. 23, 1985). Those claims have never been refiled. 

 s/ Rachel Heron 
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§ 476. Organization of Indian tribes; constitution and bylaws and..., 25 USCA § 476

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

(a) Adoption; effective date

Any Indian tribe shall have the right to organize for its common welfare, and may adopt an appropriate constitution and bylaws,
and any amendments thereto, which shall become effective when--

(1) ratified by a majority vote of the adult members of the tribe or tribes at a special election authorized and called by the
Secretary under such rules and regulations as the Secretary may prescribe; and

(2) approved by the Secretary pursuant to subsection (d) of this section.

(b) Revocation

Any constitution or bylaws ratified and approved by the Secretary shall be revocable by an election open to the same voters
and conducted in the same manner as provided in subsection (a) of this section for the adoption of a constitution or bylaws.

(c) Election procedure; technical assistance; review of proposals; notification of contrary-to-applicable law findings

(1) The Secretary shall call and hold an election as required by subsection (a) of this section--

(A) within one hundred and eighty days after the receipt of a tribal request for an election to ratify a proposed constitution
and bylaws, or to revoke such constitution and bylaws; or

(B) within ninety days after receipt of a tribal request for election to ratify an amendment to the constitution and bylaws.

(2) During the time periods established by paragraph (1), the Secretary shall--

(A) provide such technical advice and assistance as may be requested by the tribe or as the Secretary determines may be
needed; and

-A1-
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§ 476. Organization of Indian tribes; constitution and bylaws and..., 25 USCA § 476

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2

(B) review the final draft of the constitution and bylaws, or amendments thereto to determine if any provision therein is
contrary to applicable laws.

(3) After the review provided in paragraph (2) and at least thirty days prior to the calling of the election, the Secretary shall notify
the tribe, in writing, whether and in what manner the Secretary has found the proposed constitution and bylaws or amendments
thereto to be contrary to applicable laws.

(d) Approval or disapproval by Secretary; enforcement

(1) If an election called under subsection (a) of this section results in the adoption by the tribe of the proposed constitution and
bylaws or amendments thereto, the Secretary shall approve the constitution and bylaws or amendments thereto within forty-
five days after the election unless the Secretary finds that the proposed constitution and bylaws or any amendments are contrary
to applicable laws.

(2) If the Secretary does not approve or disapprove the constitution and bylaws or amendments within the forty-five days,
the Secretary's approval shall be considered as given. Actions to enforce the provisions of this section may be brought in the
appropriate Federal district court.

(e) Vested rights and powers; advisement of presubmitted budget estimates

In addition to all powers vested in any Indian tribe or tribal council by existing law, the constitution adopted by said tribe
shall also vest in such tribe or its tribal council the following rights and powers: To employ legal counsel; to prevent the sale,
disposition, lease, or encumbrance of tribal lands, interests in lands, or other tribal assets without the consent of the tribe; and
to negotiate with the Federal, State, and local governments. The Secretary shall advise such tribe or its tribal council of all
appropriation estimates or Federal projects for the benefit of the tribe prior to the submission of such estimates to the Office
of Management and Budget and the Congress.

(f) Privileges and immunities of Indian tribes; prohibition on new regulations

Departments or agencies of the United States shall not promulgate any regulation or make any decision or determination pursuant
to the Act of June 18, 1934 (25 U.S.C. 461 et seq., 48 Stat. 984) as amended, or any other Act of Congress, with respect to a
federally recognized Indian tribe that classifies, enhances, or diminishes the privileges and immunities available to the Indian
tribe relative to other federally recognized tribes by virtue of their status as Indian tribes.

(g) Privileges and immunities of Indian tribes; existing regulations

Any regulation or administrative decision or determination of a department or agency of the United States that is in existence
or effect on May 31, 1994, and that classifies, enhances, or diminishes the privileges and immunities available to a federally
recognized Indian tribe relative to the privileges and immunities available to other federally recognized tribes by virtue of their
status as Indian tribes shall have no force or effect.

(h) Tribal sovereignty

-A2-
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§ 476. Organization of Indian tribes; constitution and bylaws and..., 25 USCA § 476

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 3

Notwithstanding any other provision of this Act--

(1) each Indian tribe shall retain inherent sovereign power to adopt governing documents under procedures other than those
specified in this section; and

(2) nothing in this Act invalidates any constitution or other governing document adopted by an Indian tribe after June 18,
1934, in accordance with the authority described in paragraph (1).

CREDIT(S)
(June 18, 1934, c. 576, § 16, 48 Stat. 987; 1970 Reorg.Plan No. 2, § 102, eff. July 1, 1970, 35 F.R. 7959, 84 Stat. 2085; Nov.

1, 1988, Pub.L. 100-581, Title I, § 101, 102 Stat. 2938; May 31, 1994, Pub.L. 103-263, § 5(b), 108 Stat. 709; Mar. 14, 2000,
Pub.L. 106-179, § 3, 114 Stat. 47; Mar. 2, 2004, Pub.L. 108-204, Title I, § 103, 118 Stat. 543.)

Notes of Decisions (159)

25 U.S.C.A. § 476, 25 USCA § 476
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 477. Incorporation of Indian tribes; charter; ratification by election, 25 USCA § 477

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

The Secretary of the Interior may, upon petition by any tribe, issue a charter of incorporation to such tribe: Provided, That
such charter shall not become operative until ratified by the governing body of such tribe. Such charter may convey to the
incorporated tribe the power to purchase, take by gift, or bequest, or otherwise, own, hold, manage, operate, and dispose of
property of every description, real and personal, including the power to purchase restricted Indian lands and to issue in exchange
therefor interests in corporate property, and such further powers as may be incidental to the conduct of corporate business, not
inconsistent with law; but no authority shall be granted to sell, mortgage, or lease for a period exceeding twenty-five years
any trust or restricted lands included in the limits of the reservation. Any charter so issued shall not be revoked or surrendered
except by Act of Congress.

CREDIT(S)
(June 18, 1934, c. 576, § 17, 48 Stat. 988; May 24, 1990, Pub.L. 101-301, § 3(c), 104 Stat. 207.)

Notes of Decisions (32)

25 U.S.C.A. § 477, 25 USCA § 477
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 478. Acceptance optional, 25 USCA § 478

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

This Act shall not apply to any reservation wherein a majority of the adult Indians, voting at a special election duly called by
the Secretary of the Interior, shall vote against its application. It shall be the duty of the Secretary of the Interior, within one
year after June 18, 1934, to call such an election, which election shall be held by secret ballot upon thirty days' notice.

CREDIT(S)
(June 18, 1934, c. 576, § 18, 48 Stat. 988.)

Notes of Decisions (3)

25 U.S.C.A. § 478, 25 USCA § 478
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 479. Definitions, 25 USCA § 479

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

The term “Indian” as used in this Act shall include all persons of Indian descent who are members of any recognized Indian
tribe now under Federal jurisdiction, and all persons who are descendants of such members who were, on June 1, 1934, residing
within the present boundaries of any Indian reservation, and shall further include all other persons of one-half or more Indian
blood. For the purposes of this Act, Eskimos and other aboriginal peoples of Alaska shall be considered Indians. The term
“tribe” wherever used in this Act shall be construed to refer to any Indian tribe, organized band, pueblo, or the Indians residing
on one reservation. The words “adult Indians” wherever used in this Act shall be construed to refer to Indians who have attained
the age of twenty-one years.

CREDIT(S)
(June 18, 1934, c. 576, § 19, 48 Stat. 988.)

Notes of Decisions (26)

25 U.S.C.A. § 479, 25 USCA § 479
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 479a. Definitions, 25 USCA § 479a

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

For the purposes of this title:

(1) The term “Secretary” means the Secretary of the Interior.

(2) The term “Indian tribe” means any Indian or Alaska Native tribe, band, nation, pueblo, village or community that the
Secretary of the Interior acknowledges to exist as an Indian tribe.

(3) The term “list” means the list of recognized tribes published by the Secretary pursuant to section 479a-1 of this title.

CREDIT(S)
(Pub.L. 103-454, Title I, § 102, Nov. 2, 1994, 108 Stat. 4791.)

Notes of Decisions (4)

25 U.S.C.A. § 479a, 25 USCA § 479a
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 479a-1. Publication of list of recognized tribes, 25 USCA § 479a-1

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

(a) Publication of list

The Secretary shall publish in the Federal Register a list of all Indian tribes which the Secretary recognizes to be eligible for
the special programs and services provided by the United States to Indians because of their status as Indians.

(b) Frequency of publication

The list shall be published within 60 days of November 2, 1994, and annually on or before every January 30 thereafter.

CREDIT(S)
(Pub.L. 103-454, Title I, § 104, Nov. 2, 1994, 108 Stat. 4792.)

25 U.S.C.A. § 479a-1, 25 USCA § 479a-1
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 2401. Time for commencing action against United States, 28 USCA § 2401

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

(a) Except as provided by chapter 71 of title 41, every civil action commenced against the United States shall be barred unless
the complaint is filed within six years after the right of action first accrues. The action of any person under legal disability or
beyond the seas at the time the claim accrues may be commenced within three years after the disability ceases.

(b) A tort claim against the United States shall be forever barred unless it is presented in writing to the appropriate Federal
agency within two years after such claim accrues or unless action is begun within six months after the date of mailing, by
certified or registered mail, of notice of final denial of the claim by the agency to which it was presented.

CREDIT(S)
(June 25, 1948, c. 646, 62 Stat. 971; Apr. 25, 1949, c. 92, § 1, 63 Stat. 62; Sept. 8, 1959, Pub.L. 86-238, § 1(3), 73 Stat.

472; July 18, 1966, Pub.L. 89-506, § 7, 80 Stat. 307; Nov. 1, 1978, Pub.L. 95-563, § 14(b), 92 Stat. 2389; Jan. 4, 2011, Pub.L.
111-350, § 5(g)(8), 124 Stat. 3848.)

Notes of Decisions (1201)

28 U.S.C.A. § 2401, 28 USCA § 2401
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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As used in this part:

ALJ means an administrative law judge in the Departmental Cases Hearings Division, Office of Hearings and Appeals (OHA),
Department of the Interior, appointed under 5 U.S.C. 3105.

Assistant Secretary or AS–IA means the Assistant Secretary—Indian Affairs within the Department of the Interior, or that
officer's authorized representative, but does not include representatives of the Office of Federal Acknowledgment.

Autonomous means independent of the control of any other Indian governing entity.

Bureau means the Bureau of Indian Affairs within the Department of the Interior.

Continental United States means the contiguous 48 states and Alaska.

Department means the Department of the Interior, including the Assistant Secretary and OFA.

Documented petition means the detailed arguments and supporting documentary evidence submitted by a petitioner claiming
that it meets the Indian Entity Identification (§ 83.11(a)), Governing Document (§ 83.11(d)), Descent (§ 83.11(e)), Unique
Membership (§ 83.11(f)), and Congressional Termination (§ 83.11(g)) Criteria and claiming that it:

(1) Demonstrates previous Federal acknowledgment under § 83.12(a) and meets the criteria in § 83.12(b); or

(2) Meets the Community (§ 83.11(b)) and Political Authority (§ 83.11(c)) Criteria.

Federally recognized Indian tribe means an entity listed on the Department of the Interior's list under the Federally Recognized
Indian Tribe List Act of 1994, which the Secretary currently acknowledges as an Indian tribe and with which the United States
maintains a government-to-government relationship.

Historical means before 1900.

Indigenous means native to the continental United States in that at least part of the petitioner's territory at the time of first
sustained contact extended into what is now the continental United States.
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Member of a petitioner means an individual who is recognized by the petitioner as meeting its membership criteria and who
consents to being listed as a member of the petitioner.

Office of Federal Acknowledgment or OFA means the Office of Federal Acknowledgment within the Office of the Assistant
Secretary—Indian Affairs, Department of the Interior.

Petitioner means any entity that has submitted a documented petition to OFA requesting Federal acknowledgment as a federally
recognized Indian tribe.

Previous Federal acknowledgment means action by the Federal government clearly premised on identification of a tribal political
entity and indicating clearly the recognition of a relationship between that entity and the United States.

Roll means a list exclusively of those individuals who have been determined by the tribe to meet the tribe's membership
requirements as set forth in its governing document. In the absence of such a document, a roll means a list of those recognized
as members by the tribe's governing body. In either case, those individuals on a roll must have affirmatively demonstrated
consent to being listed as members.

Secretary means the Secretary of the Interior within the Department of the Interior or that officer's authorized representative.

Tribe means any Indian tribe, band, nation, pueblo, village or community.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Notes of Decisions (141)

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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The regulations in this part implement Federal statutes for the benefit of Indian tribes by establishing procedures and criteria for
the Department to use to determine whether a petitioner is an Indian tribe eligible for the special programs and services provided
by the United States to Indians because of their status as Indians. A positive determination will result in Federal recognition
status and the petitioner's addition to the Department's list of federally recognized Indian tribes. Federal recognition:

(a) Is a prerequisite to the protection, services, and benefits of the Federal Government available to those that qualify as Indian
tribes and possess a government-to-government relationship with the United States;

(b) Means the tribe is entitled to the immunities and privileges available to other federally recognized Indian tribes;

(c) Means the tribe has the responsibilities, powers, limitations, and obligations of other federally recognized Indian tribes; and

(d) Subjects the Indian tribe to the same authority of Congress and the United States as other federally recognized Indian tribes.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Notes of Decisions (138)

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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This part applies only to indigenous entities that are not federally recognized Indian tribes.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Notes of Decisions (136)

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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The Department will not acknowledge:

(a) An association, organization, corporation, or entity of any character formed in recent times unless the entity has only changed
form by recently incorporating or otherwise formalizing its existing politically autonomous community;

(b) A splinter group, political faction, community, or entity of any character that separates from the main body of a currently
federally recognized Indian tribe, petitioner, or previous petitioner unless the entity can clearly demonstrate it has functioned
from 1900 until the present as a politically autonomous community and meets § 83.11(f), even though some have regarded
them as part of or associated in some manner with a federally recognized Indian tribe;

(c) An entity that is, or an entity whose members are, subject to congressional legislation terminating or forbidding the
government-to-government relationship; or

(d) An entity that previously petitioned and was denied Federal acknowledgment under these regulations or under previous
regulations in part 83 of this title (including reconstituted, splinter, spin-off, or component groups who were once part of
previously denied petitioners).

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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To be acknowledged as a federally recognized Indian tribe under this part, a petitioner must meet the Indian Entity Identification
(§ 83.11(a)), Governing Document (§ 83.11(d)), Descent (§ 83.11(e)), Unique Membership (§ 83.11(f)), and Congressional
Termination (§ 83.11(g)) Criteria and must:

(a) Demonstrate previous Federal acknowledgment under § 83.12(a) and meet the criteria in § 83.12(b); or

(b) Meet the Community (§ 83.11(b)) and Political Authority (§ 83.11(c)) Criteria.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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(a) The Department will publish in the Federal Register, by January 30 each year, a list of all Indian tribes which the Secretary
recognizes to be eligible for the special programs and services provided by the United States to Indians because of their status as
Indians, in accordance with the Federally Recognized Indian Tribe List Act of 1994. The list may be published more frequently,
if the Assistant Secretary deems it necessary.

(b) OFA will maintain guidelines limited to general suggestions on how and where to conduct research. The guidelines may
be supplemented or updated as necessary. OFA will also make available examples of portions of documented petitions in the
preferred format, though OFA will accept other formats.

(c) OFA will, upon request, give prospective petitioners suggestions and advice on how to prepare the documented petition.
OFA will not be responsible for the actual research on behalf of the petitioner.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Notes of Decisions (133)

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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(a) Any petitioner who has not submitted a complete documented petition as of July 31, 2015 must proceed under these revised
regulations. We will notify these petitioners and provide them with a copy of the revised regulations by July 31, 2015.

(b) By August 31, 2015, OFA will notify each petitioner that has submitted complete documented petitions but has not yet
received a final agency decision that it must proceed under these revised regulations unless it chooses by September 29, 2015
to complete the petitioning process under the previous version of the acknowledgment regulations as published in 25 CFR part
83, revised as of April 1, 1994.

(c) Any petitioner who has submitted a documented petition under the previous version of the acknowledgment regulations and
chooses to proceed under these revised regulations does not need to submit a new documented petition, but may supplement
its petition.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

(a) The AS–IA may extend any of the deadlines in this part upon a finding of good cause.

(b) For deadlines applicable to the Department, AS–IA may extend the deadlines upon the consent of the petitioner.

(c) If AS–IA grants a time extension, it will notify the petitioner and those listed in § 83.22(d).

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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The criteria for acknowledgment as a federally recognized Indian tribe are delineated in paragraphs (a) through (g) of this
section.

(a) Indian entity identification. The petitioner has been identified as an American Indian entity on a substantially continuous
basis since 1900. Evidence that the group's character as an Indian entity has from time to time been denied will not be considered
to be conclusive evidence that this criterion has not been met. Evidence to be relied upon in determining a group's Indian identity
may include one or a combination of the following, as well as other evidence of identification.

(1) Identification as an Indian entity by Federal authorities.

(2) Relationships with State governments based on identification of the group as Indian.

(3) Dealings with a county, parish, or other local government in a relationship based on the group's Indian identity.

(4) Identification as an Indian entity by anthropologists, historians, and/or other scholars.

(5) Identification as an Indian entity in newspapers and books.

(6) Identification as an Indian entity in relationships with Indian tribes or with national, regional, or state Indian
organizations.

(7) Identification as an Indian entity by the petitioner itself.

(b) Community. The petitioner comprises a distinct community and demonstrates that it existed as a community from 1900
until the present. Distinct community means an entity with consistent interactions and significant social relationships within
its membership and whose members are differentiated from and distinct from nonmembers. Distinct community must be
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understood flexibly in the context of the history, geography, culture, and social organization of the entity. The petitioner may
demonstrate that it meets this criterion by providing evidence for known adult members or by providing evidence of relationships
of a reliable, statistically significant sample of known adult members.

(1) The petitioner may demonstrate that it meets this criterion at a given point in time by some combination of two or
more of the following forms of evidence or by other evidence to show that a significant and meaningful portion of the
petitioner's members constituted a distinct community at a given point in time:

(i) Rates or patterns of known marriages within the entity, or, as may be culturally required, known patterned out-marriages;

(ii) Social relationships connecting individual members;

(iii) Rates or patterns of informal social interaction that exist broadly among the members of the entity;

(iv) Shared or cooperative labor or other economic activity among members;

(v) Strong patterns of discrimination or other social distinctions by non-members;

(vi) Shared sacred or secular ritual activity;

(vii) Cultural patterns shared among a portion of the entity that are different from those of the non–Indian populations with
whom it interacts. These patterns must function as more than a symbolic identification of the group as Indian. They may
include, but are not limited to, language, kinship organization or system, religious beliefs or practices, and ceremonies;

(viii) The persistence of a collective identity continuously over a period of more than 50 years, notwithstanding any absence
of or changes in name;

(ix) Land set aside by a State for the petitioner, or collective ancestors of the petitioner, that was actively used by the
community for that time period;

(x) Children of members from a geographic area were placed in Indian boarding schools or other Indian educational
institutions, to the extent that supporting evidence documents the community claimed; or

(xi) A demonstration of political influence under the criterion in § 83.11(c)(1) will be evidence for demonstrating distinct
community for that same time period.

(2) The petitioner will be considered to have provided more than sufficient evidence to demonstrate distinct community
and political authority under § 83.11(c) at a given point in time if the evidence demonstrates any one of the following:
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(i) More than 50 percent of the members reside in a geographical area exclusively or almost exclusively composed of
members of the entity, and the balance of the entity maintains consistent interaction with some members residing in that
area;

(ii) At least 50 percent of the members of the entity were married to other members of the entity;

(iii) At least 50 percent of the entity members maintain distinct cultural patterns such as, but not limited to, language,
kinship system, religious beliefs and practices, or ceremonies;

(iv) There are distinct community social institutions encompassing at least 50 percent of the members, such as kinship
organizations, formal or informal economic cooperation, or religious organizations; or

(v) The petitioner has met the criterion in § 83.11(c) using evidence described in § 83.11(c)(2).

(c) Political influence or authority. The petitioner has maintained political influence or authority over its members as an
autonomous entity from 1900 until the present. Political influence or authority means the entity uses a council, leadership,
internal process, or other mechanism as a means of influencing or controlling the behavior of its members in significant respects,
making decisions for the entity which substantially affect its members, and/or representing the entity in dealing with outsiders
in matters of consequence. This process is to be understood flexibly in the context of the history, culture, and social organization
of the entity.

(1) The petitioner may demonstrate that it meets this criterion by some combination of two or more of the following forms
of evidence or by other evidence that the petitioner had political influence or authority over its members as an autonomous
entity:

(i) The entity is able to mobilize significant numbers of members and significant resources from its members for entity
purposes.

(ii) Many of the membership consider issues acted upon or actions taken by entity leaders or governing bodies to be of
importance.

(iii) There is widespread knowledge, communication, or involvement in political processes by many of the entity's
members.

(iv) The entity meets the criterion in § 83.11(b) at greater than or equal to the percentages set forth under § 83.11(b)(2).

(v) There are internal conflicts that show controversy over valued entity goals, properties, policies, processes, or decisions.

(vi) The government of a federally recognized Indian tribe has a significant relationship with the leaders or the governing
body of the petitioner.
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(vii) Land set aside by a State for petitioner, or collective ancestors of the petitioner, that is actively used for that time period.

(viii) There is a continuous line of entity leaders and a means of selection or acquiescence by a significant number of the
entity's members.

(2) The petitioner will be considered to have provided sufficient evidence of political influence or authority at a given
point in time if the evidence demonstrates any one of the following:

(i) Entity leaders or other internal mechanisms exist or existed that:

(A) Allocate entity resources such as land, residence rights, and the like on a consistent basis;

(B) Settle disputes between members or subgroups by mediation or other means on a regular basis;

(C) Exert strong influence on the behavior of individual members, such as the establishment or maintenance of norms
or the enforcement of sanctions to direct or control behavior; or

(D) Organize or influence economic subsistence activities among the members, including shared or cooperative labor.

(ii) The petitioner has met the requirements in § 83.11(b)(2) at a given time.

(d) Governing document. The petitioner must provide:

(1) A copy of the entity's present governing document, including its membership criteria; or

(2) In the absence of a governing document, a written statement describing in full its membership criteria and current
governing procedures.

(e) Descent. The petitioner's membership consists of individuals who descend from a historical Indian tribe (or from historical
Indian tribes that combined and functioned as a single autonomous political entity).

(1) The petitioner satisfies this criterion by demonstrating that the petitioner's members descend from a tribal roll directed
by Congress or prepared by the Secretary on a descendancy basis for purposes of distributing claims money, providing
allotments, providing a tribal census, or other purposes, unless significant countervailing evidence establishes that the
tribal roll is substantively inaccurate; or
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(2) If no tribal roll was directed by Congress or prepared by the Secretary, the petitioner satisfies this criterion by
demonstrating descent from a historical Indian tribe (or from historical Indian tribes that combined and functioned as a
single autonomous political entity) with sufficient evidence including, but not limited to, one or a combination of the
following identifying present members or ancestors of present members as being descendants of a historical Indian tribe
(or of historical Indian tribes that combined and functioned as a single autonomous political entity):

(i) Federal, State, or other official records or evidence;

(ii) Church, school, or other similar enrollment records;

(iii) Records created by historians and anthropologists in historical times;

(iv) Affidavits of recognition by tribal elders, leaders, or the tribal governing body with personal knowledge; and

(v) Other records or evidence.

(f) Unique membership. The petitioner's membership is composed principally of persons who are not members of any federally
recognized Indian tribe. However, a petitioner may be acknowledged even if its membership is composed principally of persons
whose names have appeared on rolls of, or who have been otherwise associated with, a federally recognized Indian tribe, if
the petitioner demonstrates that:

(1) It has functioned as a separate politically autonomous community by satisfying criteria in paragraphs (b) and (c) of
this section; and

(2) Its members have provided written confirmation of their membership in the petitioner.

(g) Congressional termination. Neither the petitioner nor its members are the subject of congressional legislation that has
expressly terminated or forbidden the Federal relationship. The Department must determine whether the petitioner meets this
criterion, and the petitioner is not required to submit evidence to meet it.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Notes of Decisions (138)

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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(a) The petitioner may prove it was previously acknowledged as a federally recognized Indian tribe, or is a portion that
evolved out of a previously federally recognized Indian tribe, by providing substantial evidence of unambiguous Federal
acknowledgment, meaning that the United States Government recognized the petitioner as an Indian tribe eligible for the special
programs and services provided by the United States to Indians because of their status as Indians with which the United States
carried on a relationship at some prior date including, but not limited to, evidence that the petitioner had:

(1) Treaty relations with the United States;

(2) Been denominated a tribe by act of Congress or Executive Order;

(3) Been treated by the Federal Government as having collective rights in tribal lands or funds; or

(4) Land held for it or its collective ancestors by the United States.

(b) Once the petitioner establishes that it was previously acknowledged, it must demonstrate that it meets:

(1) At present, the Community Criterion; and

(2) Since the time of previous Federal acknowledgment or 1900, whichever is later, the Indian Entity Identification
Criterion and Political Authority Criterion.

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Notes of Decisions (134)
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Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Yes. The AS–IA's final determination is final for the Department and is a final agency action under the Administrative Procedure
Act (5 U.S.C. 704).

SOURCE: 80 FR 37888, July 1, 2015, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a–1; Pub.L. 103–454 Sec. 103 (Nov. 2, 1994); and 43 U.S.C. 1457.

Current through Nov. 12, 2015; 80 FR 69887.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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AGENCY: Bureau of Indian Affairs, Interior.

*37538  ACTION: Policy guidance.

SUMMARY: This policy guidance establishes the Department's intent to make determinations to acknowledge Federal Indian
tribes within the contiguous 48 states only in accordance with the regulations established for that purpose at 25 CFR part 83. This
notice directs any unrecognized group requesting that the Department acknowledge it as an Indian tribe, through reaffirmation
or any other alternative basis, to petition under 25 CFR part 83 unless an alternate process is established by rulemaking following
the effective date of this policy guidance.

FOR FURTHER INFORMATION CONTACT: Elizabeth Appel, Director, Office of Regulatory Affairs & Collaborative
*37539  Action—Indian Affairs, (202) 273-4680; elizabeth.appel@bia.gov.

SUPPLEMENTARY INFORMATION:
Prior to the establishment of the regulatory process for establishing that an American Indian group exists as an Indian tribe in
1978 (“the Part 83 process”), the Department used an informal process for the Federal acknowledgment of Indian tribes. The
Part 83 regulations formalized the process by which the Department reviewed requests and the criteria required of groups to
obtain Federal acknowledgment. The Department has resolved over 50 petitions using the Part 83 process.

However, even after the promulgation of the Part 83 regulations in 1978, there have been a range of requests by unrecognized
groups to use other administrative processes to obtain Federal acknowledgment. The Department has utilized those processes
in limited circumstances. For example, the Department has “reaffirmed” some tribes and reorganized some half-blood
communities as tribes under the Indian Reorganization Act (IRA).

Over the past couple of years, the Department has undertaken a comprehensive review and evaluation of the process and criteria
by which it federally acknowledges Indian tribes under 25 CFR part 83. As part of that review of the proposed revisions to
Part 83, we also received comments related to the other administrative processes that have occasionally been used by the
Department for acknowledgment. For example, the Eastern Band of Cherokee Indians and Stand Up for California requested
that the Department utilize only the Part 83 process to acknowledge tribes.

We recognize the concerns expressed in comments about the use of administrative approaches for acknowledgment other than
Part 83. Having worked hard to make the Part 83 process more transparent, timely and efficient, while maintaining Part 83's
fairness, rigor, and integrity, the Department has decided that, in light of these reforms to improve the Part 83 process, that
process should be the only method utilized by the Department to acknowledge an Indian tribe in the contiguous 48 states.[FN1]
The Department has determined that it will no longer accept requests for acknowledgement outside the Part 83 process. Rather,
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the Department intends to rely on the newly reformed Part 83 process as the sole administrative avenue for acknowledgment
as a tribe.

Of course, the basis for the policy shift being announced today is the Department's reform and improvement of the Part 83
process. The recently revised Part 83 regulations promote fairness, integrity, efficiency and flexibility. No group should be
denied access to other mechanisms if the only administrative avenue available to them is widely considered “broken.” Thus,
this policy guidance is contingent on the Department's ability to implement Part 83, as reformed. If in the future the newly
reformed Part 83 process is not in effect and being implemented, this policy guidance is deemed rescinded.

To conclude, any group within the contiguous 48 states seeking Federal acknowledgment as an Indian tribe administratively
must petition under 25 CFR part 83 from this date forward. The decision to use only the recently reformed Part 83 process from
this point forward does not affect the validity of any determination made prior to the institution of this policy guidance; while
the Department exercised its discretionary authority to use those methods of acknowledgment in the past, it no longer will.

Dated: June 26, 2015.

Kevin K. Washburn,

Assistant Secretary—Indian Affairs.

[FR Doc. 2015-16194 Filed 6-30-15; 8:45 am]

BILLING CODE 4337-15-P

Footnotes
1 With regard to Alaska, under 473a, Congress has specifically provided: “that groups of Indians in Alaska not recognized prior to May

1, 1936, as bands or tribes, but having a common bond of occupation, or association, or residence within a well-defined neighborhood,
community, or rural district, may organize to adopt constitutions and bylaws and to receive charters of incorporation and Federal
loans under sections 470, 476, and 477 of this title.”

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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