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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
 
 

AMADOR COUNTY, CALIFORNIA,  ) 
       )  Case No. 05-cv-00658 (BJR) 

Plaintiff,   ) 
       ) 
   v.    ) 
       ) 
S.M.R. JEWELL, Secretary of the    ) 
UNITED STATES DEPARTMENT OF THE  ) 
INTERIOR, et al.     ) 
       ) 
   Defendants.   ) 
       ) 
__________________________________________) 
 
UNITED STATES’ REPLY MEMORANDUM IN SUPPORT OF CROSS-MOTION FOR 

SUMMARY JUDGMENT AND IN OPPOSITION TO PLAINTIFF’S  
MOTION FOR SUMMARY JUDGMENT 

 

INTRODUCTION 
 

S.M.R. Jewell, Secretary of the United States Department of the Interior (“Secretary”), 

Kevin Washburn,1 Assistant Secretary-Indian Affairs, and the United States Department of the 

Interior (“Department”) (collectively, “United States” or “Secretary”), hereby reply to Plaintiff 

Amador County’s (“Plaintiff”) combined response to the United States’ cross-motion for 

summary judgment and reply in support of its summary judgment motion (“Pl.’s Mem.”), Docket 

No. 81.  As set forth below, Plaintiff has not, and indeed cannot, meet its burden under the 

Administrative Procedure Act, 5 U.S.C. §§ 701-706 (“APA”), to demonstrate that the approval 

                                                      
1 Pursuant to Federal Rule of Civil Procedure 25(d), Lawrence Roberts, Acting Assistant Secretary – 
Indian Affairs, is automatically substituted for former Assistant Secretary – Indian Affairs, Kevin 
Washburn. 
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by operation of law (“deemed approval”) of the 2004 amendment (“Compact Amendment”) to 

the 1999 gaming compact (“Compact”) between the Buena Vista Rancheria of Me-Wuk Indians 

(“Tribe”) and the State of California (“State”)2 was “not in accordance with law.”  Id. § 706 

(2)(A).3  Plaintiff’s premise that the deemed approval was unlawful because the Buena Vista 

Rancheria (“Rancheria”)4 is not an “Indian reservation” and thus not “Indian lands” pursuant to 

the Indian Gaming Regulatory Act (“IGRA” or “Act”), 25 U.S.C. §§ 2701-2721, is simply 

wrong. 

Instead, the Rancheria is an Indian reservation for purposes of IGRA, and the deemed 

approval was fully in accord with the Act.  While repeatedly insisting that the term “Indian 

reservation” in IGRA has a rigid definition, Plaintiff fails to cite to IGRA’s text, its legislative 

history, or any other authority whatsoever in support of that proposition.  Plaintiff repeatedly 

asserts that the Rancheria can only qualify as a reservation for purposes of IGRA if a reservation 

is “created” pursuant to some statutory authority, despite the express statement in a congressional 

clarification that the Secretary has authority to determine whether a tract of land is a reservation 

for purposes of IGRA.  See Pub. L. No. 107-63, § 134 (2001), 115 Stat. 414, (clarifying that 

“[t]he authority to determine whether a specific area of land is a ‘reservation’ for purposes of 

[IGRA], was delegated to the Secretary of the United States Department of the Interior on 

October 17, 1988 . . . .”) (“Congressional Clarification”).  The Congressional Clarification 

                                                      
2 The original compact was approved by California voters under Proposition 1A in 2000, and 
affirmatively approved by the Secretary in May of 2000.  65 Fed. Reg. 31,189 (May 16, 2000). 
3 Plaintiff improperly asserts the additional “arbitrary and capricious” APA ground, Pl.’s Mem. at 7, 
despite the Circuit Court’s holding that Plaintiff had waived that argument.  See U.S. Mem. 13 (citing 
Amador Cnty., Cal. v. Salazar, 640 F.3d 373, 382 (D.C. Cir. 2011) (“Amador County alleges not that the 
Secretary’s decision was unreasoned but that his decision was “contrary to law.”)).  
4 Historically, the term “Buena Vista Rancheria” has been used both to refer to the Tribe, and to refer to 
the Tribe’s reservation.  Here, we use “Tribe” to refer to the Tribe, and “Rancheria” to refer to the 
reservation. 
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demonstrates that Congress itself understood that it had not defined “Indian reservation” in 

IGRA, let alone defined it rigidly. 

As the D.C. Circuit made clear, the “sole legal question at issue” in this remand is 

whether the Secretary’s decision not to disapprove the Compact Amendment – the deemed 

approval – was “contrary to law.”  Amador Cnty., Cal. v. Salazar, 640 F.3d 373, 382-83 (D.C. 

Cir. 2011) (hereinafter “Amador County”).  On the sole legal question before this Court – 

whether the Rancheria is an “Indian reservation” as that term is used in IGRA – Plaintiff misses 

the mark.  Rather than grapple with the Secretary’s demonstration that the term “reservation” 

encompasses California Rancherias, U.S. Mem. at 20-30, Plaintiff baldly asserts that “Indian 

reservation” in IGRA has a rigid meaning that excludes Rancherias.  Pl.’s Mem. at 15-18.  

Plaintiff identifies no such rigid definitional language in the Act.  In addition, Plaintiff’s 

argument fails as a matter of logic: there can be no rigid meaning of an undefined term.  As the 

United States has shown, the ordinary and established meaning of “Indian reservation” as used 

by Congress, by the Department, and by the courts, encompasses California Rancherias, 

including the Buena Vista Rancheria.  

The sole legal question also does not, as suggested by Plaintiff, turn on whether the 

Secretary, Department regulations, the NIGC’s legal opinion, or Plaintiff (through its entry into 

the 1987 Tillie Hardwick Stipulation for Entry of Judgment), could “create” a reservation from 

the Rancheria.  Pl.’s Mem. at 4, 6, 12, 15, 19.  Rather, as the United States set forth in its 

memorandum in support of its cross-motion for summary judgment and in opposition to 

Plaintiffs’ motion (“U.S. Mem.”), the answer is a matter of statutory construction.  Congress did 

not define the term “Indian reservation” in IGRA.  See Sac & Fox Nation v. Norton, 240 F.3d 

1250, 1265 (10th Cir. 2001) (“Because IGRA does not specifically define the term ‘reservation,’ 
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. . . Congress has not directly spoken to the precise question at issue” (internal quotation and 

citation omitted)).  Instead, Congress left it to the Secretary to determine what “Indian 

reservation” means in the specific context of IGRA.  See Congressional Clarification (IGRA 

delegated to the Secretary the authority to “determine whether a specific area of land is a 

‘reservation’ for purposes of [IGRA]” (emphasis added)).   

Precedent in this Circuit instructs that the meaning of an undefined term in a statute must 

be discerned from its established meaning, and the Indian canons of statutory construction 

instruct that any ambiguity in IGRA should be liberally construed in a manner that is most 

favorable to tribal interests.  U.S. Mem. at 19-20.  Plaintiff’s further attempt to disavow its own 

treatment of the Rancheria according to the established meaning of “Indian reservation” also 

falls short.  Pl.’s Mem. at 9-10.  Its reprised attacks on the 1987 Tillie Hardwick Stipulation for 

Entry of Judgment – through which Plaintiff agreed, without limitation, to forever treat the 

Rancheria “as any other federally recognized Indian Reservation” – fail to address the United 

States’ responsive arguments.  See U.S. Mem. at 34-37.  Plaintiff does not deny that it has 

repeatedly treated the Rancheria as a reservation, as evidenced by its Answer to the Second 

Amended Complaint in the Tillie Hardwick litigation, its voluntary execution of an 

Intergovernmental Services Agreement, Docket No. 77-1, (“2001 ISA”)5 that repeatedly refers to 

the Rancheria as a reservation, and even its own (albeit improperly proffered and legally 

immaterial) expert witness report’s reliance on documents that refer to the Rancheria as a 

reservation.  See U.S. Mem. at 14-17, 29-30.   

Congressional action, agency action, court opinions, and Plaintiff’s own actions (aside 

from this lawsuit) all demand the conclusion that the Rancheria is a reservation for purposes of 

                                                      
5 An ISA was required by the Compact Amendment but was not required by the Compact.    
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IGRA, and therefore that the deemed approval of the Compact Amendment was fully in accord 

with the law.  Plaintiff’s motion for summary judgment should therefore be denied, and the 

Secretary’s cross-motion should be granted.   

ARGUMENT 

A. The United States is Entitled to Summary Judgment Because Plaintiff Has Not 
Met its Burden to Establish That the Rancheria is Not an “Indian reservation” as That 
Term is Used in IGRA. 

 
 Rancherias are “Indian reservations” and thus “Indian lands” for purposes of IGRA. 

Plaintiff’s requests that this Court declare the Tribe’s Rancheria not “Indian lands” and set aside 

the Compact Amendment, Pl.’s Mem. at 23, must be denied.  The United States has 

demonstrated the established meaning of “Indian reservation” – derived from congressional acts, 

agency practice, court opinions, and other authority – includes California Rancherias generally 

and the Tribe’s Rancheria specifically.  Plaintiff’s contrived “rigid” meaning of the undefined 

term fails to address, much less overcome, that demonstration.  Instead, Plaintiff ignores and 

contorts relevant statutory history. 

Established meaning of “Indian reservation” as elucidated by Congressional action 

Congress has enacted several statutes that elucidate the established meaning of “Indian 

reservation” as that term is used in IGRA.  Those include Appropriation Acts, the IRA, the 

Rancheria Act, IGRA, and Congressional Clarification. 

Appropriation Acts:  Plaintiff disaggregates and isolates the various Acts within the 

multi-year series of Appropriation Acts, Pl.’s at Mem. 7.  However, all Acts arose from the same 

Congressional study and were all intended to effectuate the same land purchase program for 

California Indians.  See U.S. Mem. at 6-7, 21-22.  In doing so, Plaintiff argues land purchased 

with funds from any of the other Appropriation Acts could not be a reservation because only the 
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1906 and 1908 Appropriation Acts employ the word “reservation.”  Pl.’s Mem. at 7, 19, 21.  In 

so arguing, Plaintiff suggests that Congress’s authorization for “purchase of lands for the 

homeless Indians in California, including improvements thereon, for the use and occupancy of 

said Indians,” in 1914 (and by extension the many subsequent Acts containing the same 

language, see U.S. Mem. at 6, n.9), is too “casual” to have intended establishment of reservation 

homelands.  Pl.’s Mem. at 7.  Plaintiff ignores the Secretary’s identification of legislative history 

surrounding the many post-1908 Appropriation Acts demonstrating that Congress itself 

considered the latter Acts in tandem with the 1906 and 1908 Acts, irrespective of the fact that the 

former contained the word “reservation” and the latter instead used “use and occupancy” 

language long associated with federal reservation set asides.  See U.S. Mem. at 21-22 nn.30, 32.  

Plaintiff similarly ignores court treatment of the Appropriation Acts as part of a series “to 

implement Kelsey’s original scheme.”  See, e.g., Duncan v. Andrus, 517 F. Supp. 1, 2 (N.D. Cal. 

1977).   

The Appropriation Acts must be read in pari materia, and Plaintiff’s argument to the 

contrary must be rejected.  Two statutes that “deal with precisely the same subject matter” may 

be read in pari materia, and “[t]he later act can therefore be regarded as a legislative 

interpretation of the earlier act.”  United States v. Stewart, 311 U.S. 60, 64 (1940).6  Plaintiff 

cites to United States v. Villanueva-Sotelo, 515 F.3d 1234, 1248 (D.C. Cir. 2008), to support the 

proposition that to be in pari materia statutes must be “created by the same legislative act, and 

                                                      
6 See also Cope v. Cope, 137 U.S. 682, 688 (1891) (“These several acts of Congress, dealing as they do 
with the same subject matter, should be construed not only as expressing the intention of Congress at the 
dates the several acts were passed, but the later acts should also be regarded as legislative interpretations 
of the prior ones.”); United States v. Freeman, 44 U.S. 556, 564 (1845) (“if divers[e] statutes relate to the 
same thing, they ought all to be taken into consi[d]eration in construing any one of them, and it is an 
established rule of law, that all acts in pari materia are to be taken together, as if they were one law”); 
U.S. Mem. at 22 n.31 and sources cited therein. 
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‘designed to serve the same purpose and objective.’”  Pl.’s Mem. at 7.  However, Plaintiff’s 

representation of Villanueva-Sotelo is misleading,7 and the underlying authority is inapposite.8   

Moreover, even if Plaintiff’s characterization of the in pari materia standard is accurate, 

the Appropriation Acts meet that standard.  The Secretary has already demonstrated that all of 

the Appropriation Acts were born of the Indian Appropriation Act of 1905 and that all of the 

Appropriation Acts were intended to address the same purpose.  Act of March 3, 1905, 33 Stat. 

1048, 1058; See U.S. Mem. at 5-7, 21-22.  The Acts were close in time to each other, were 

enacted by the same legislative body, and shared a common purpose.  Furthermore, other rules of 

statutory construction support the conclusion that the Acts should be viewed together, namely the 

rule directing courts to examine the language of statutes as a whole, Offshore Logistics, Inc. v. 

Tallentire, 477 U.S. 207, 220-21 (1986), and the rule that courts should consider “the history of 

evolving congressional regulation in the area,” Dunn v. CFTC, 519 U.S. 465 (1997).        

Indian Reorganization Act:  Plaintiff entirely ignores the import of the June 12, 1935, 

Section 18 vote conducted by the Secretary on the Buena Vista Rancheria pursuant to the Indian 

Reorganization Act (“IRA”).  25 U.S.C. §§ 461-494a.9  The election was held precisely because 

the Rancheria, like other California Rancherias, was considered a reservation upon which the 

                                                      
7 Plaintiff’s representation suggests that both of the conditions it cites must be found in order for two 
statutes to be in pari materia, when in fact both Villanueva-Sotelo and the treatise upon which that case 
relied merely identify those as two of four questions courts consider when deciding whether statutes are in 
pari materia.  See Villanueva-Sotelo, 515 F.3d at 1248 (citing Singer, 2B Sutherland Statutory 
Construction § 51:3 (6th ed. 2000 & Supp. 2007-08)). 
8 The four-part standard that Plaintiff cites arises from the way that Texas courts determine whether two 
criminal statutes “concern the same object.”  Singer, 2B Sutherland Statutory Construction § 51:3 at 237 
(7th ed. 2012). 
9 Cf., Stand Up for California! v. U.S. Dep’t of Interior, 919 F. Supp. 2d 51, 67-69 (D.D.C. 2013) 
(describing import of the North Fork Rancheria’s establishment pursuant to purchase under the 1913 
Appropriation Act and the IRA vote conducted on Rancheria to determination of tribe’s status as having 
been “under federal jurisdiction” pursuant to the Supreme Court’s decision in Carcieri v. Salazar, 555 
U.S. 379, 391 (2009)). 
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Secretary was required to hold such a vote.  See U.S. Mem. at 7, 24-25.  The fact that this vote 

was conducted on the Rancheria is officially documented in a United States’ publication.  See 

Theodore H. Haas, Ten Years of Tribal Government Under I.R.A., U.S. Indian Service Tribal 

Relations Pamphlets 1 (1947) at 14-16 (“Haas Report”).10  Plaintiff is silent on both the vote and 

the Haas Report.     

Plaintiff also fails to address Congress’s express inclusion of lands purchased for Indians 

in the IRA’s broad definition of “Indian reservation[s],” which, as a result of the IRA.  See U.S. 

Mem. at 32 (explaining that Section 1 of the IRA, 25 U.S.C. § 461, catalogues “Indian 

reservations” as created by “treaty or agreement with the Indians, Act of Congress, Executive 

order,” as well as by “purchase or otherwise” (emphasis added)).  Plaintiff ignores the United 

States’ treatment of rancherias as reservations.  Instead Plaintiff fastens upon irrelevant 

provisions of the IRA addressed to establishment of future reservations, rather than extant 

reservations such as the Rancheria here.  Pl.’s Mem. at 10-12.  Contrary to Plaintiff’s 

contentions, nothing in IGRA requires that land must be acquired in trust and formally 

proclaimed a reservation pursuant to sections 5 and 7 of the IRA11 in order to qualify as a 

“reservation” under IGRA.  See U.S. Mem. at 37-38.12  Notably, and consistent with the IRA’s 

broad definition of “Indian reservation” in Section 1, IRA Sections 5 and 7 both reference 

“existing reservations.”  Against this statutory and factual background, Plaintiff cannot establish 

the Rancheria was not, at the time of the IRA, an “existing reservation.”      

Rancheria Act:  The 1958 Rancheria Act demonstrates Congress’s intent to treat 

                                                      
10 See, library.doi.gov/images/Haas.TenYears.pdf; Solicitor’s Opinion, M-28958 (April 26, 1939), I Op. 
Sol. on Indian Affairs 891 (U.S.D.I. 1979) (concluding that rancherias are reservations).  
11 25 U.S.C. §§ 465, 467. 
12 Compare definition of “reservation” in 25 C.F.R. § 292.2, (including, but not requiring, trust status or a 
reservation proclamation).   
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rancherias as reservations.  Act of Aug. 18, 1958, 72 Stat. 619.  The Secretary’s examination of 

particular provisions of the Act demonstrative of Congress’s intent to authorize termination of 

the federal trust relation to the land and occupants of California “reservations and rancherias,” 

referred to in tandem and without distinction, throughout the Act.  See U.S Mem. at 7, 22-23.  

Plaintiff entirely ignores the significance of the Rancheria Act. 

Indian Gaming Regulatory Act:  Plaintiff’s evasion of the fact that Congress did not 

define “Indian reservation” in IGRA and its insistence that the undefined term has a “specific 

and narrow” or “narrow and strict” meaning within the Act, Pl.’s Mem. at 15, 17, must be 

rejected.  In keeping with its diversionary tactics, Plaintiff points the Court to IGRA’s “Indian 

lands” definition, which includes, but does not define, “Indian reservation.”13  In attempting to 

distinguish the D.C. Circuit’s upholding of the EPA’s broad interpretation of the word 

“reservation” in Arizona Public Service Co. v. EPA, 211 F.3d 1280 (DC Cir. 2000), Plaintiff 

merely makes the unsubstantiated statement that “it is beyond dispute that the term (reservation) 

does have a rigid meaning under IGRA – i.e. those lands expressly designated to be 

‘reservations’ by Congress or by the Secretary through her congressionally delegated power 

pursuant to 25 U.S.C. § 467.”  Pl.’s Mem. at 17.  But again, nowhere in IGRA are these 

purported “rigid meanings” of reservation found.14   

IGRA’s “initial reservation” exception has no application to this case.  The Buena Vista 

                                                      
13 Plaintiff’s reliance on IGRA’s “Indian lands” definition is circular and unavailing, as “Indian 
reservation” is the first category of land identified in section 2703(4) of IGRA: 

The term “Indian lands” means— 
(A) all lands within the limits of any Indian reservation; and 
(B) any lands title to which is either held in trust by the United States for the benefit of any Indian 

tribe or individual or held by any Indian tribe or individual subject to restriction by the United 
States against alienation and over which an Indian tribe exercises governmental power. 

14 Plaintiff’s protestation that none of the definitions of “reservation” reviewed by the Court in Arizona 
Public Service Co. dealt with Indian gaming is beside the point.  Pl.’s Mem. at 16.  The case demonstrates 
the Court’s methodology for interpreting an undefined statutory term.  
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Rancheria was established as a reservation and restored to its original boundaries – with the 

assent of Plaintiff through the Tillie Hardwick settlement and judgment – before IGRA’s 

enactment.  Amador Cnty., 640 F.3d at 376 (Tribe restored to federal recognition by 1983 

stipulation and judgment, Rancheria restored to original boundaries and reservation status by 

1987 stipulation and judgment).  Therefore Plaintiff’s assertion that the exception limits the 

meaning of “Indian reservation” fails. 

Additionally Plaintiff makes the irrelevant argument that the Secretary lacks authority to 

“create” reservations. Plaintiff notes the Circuit Court’s observation that “[i]f Congress had 

wanted to limit the term ‘reservation’ as petitioners suggest, it could have done so,” Pl.’s Mem. 

at 17 (citing Arizona Public Service Co., 211 F.3d at 1293), but then baldly asserts that “[i]n the 

case of IGRA, Congress absolutely has ‘done so’ – by defining the one and only path through 

which the Secretary could designate a new tribe with ‘reservation status.’”  Pl.’s Mem. at 18.  As 

the Circuit Court found in Arizona Public Service Co., had Congress intended to limit the term 

“Indian reservation” in IGRA in the manner suggested by Plaintiff here, it could have done so.  It 

did not.  

Under basic principles of statutory interpretation the undefined term “Indian reservation” 

in IGRA should be construed broadly. Plaintiff’s strained effort to spin rigidity out of statutory 

ambiguity must be rejected.  As the Secretary has demonstrated, the Act’s text, structure, and 

context must be examined and the undefined term must be given its ordinary and established 

meaning.  See City of Roseville v. Norton, 348 F.3d 1020, 1025 (D.C. Cir. 2003) (“Roseville II”); 

Arizona Pub. Serv. Co., 211 F.3d at 1292 (“Significantly, the Act nowhere defines ‘reservation.’  

Therefore, we look to the term’s ordinary and natural meaning, and the context in which the term 

is used.” (citing Smith v. United States, 508 U.S. 223, 228-30 (1993)).  Further, the Indian-
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favoring canon of statutory construction requires resolution of any doubts in favor of the tribal 

interests here.  Citizens Exposing Truth About Casinos v. Kempthorne, 492 F.3d 460, 471 (D.C. 

Cir. 2007); Confederated Tribes of Grand Ronde Cmty. of Oregon v. Jewell, 75 F. Supp. 3d 387, 

396 (D.D.C. 2014) (“when interpreting an ambiguous statutory provision involving Indian 

affairs, ‘the governing canon of construction requires that statutes are to be construed liberally in 

favor of the Indians, with ambiguous provisions interpreted to their benefit.’”).  The intent of the 

canon best comports with Congress’s broad policy goal to promote tribal economic development 

through IGRA.  25 U.S.C. § 2701(4), § 2702(1); see also City of Roseville II, 348 F.3d at 1030 

(rejecting narrow interpretation of term in IGRA as contrary to IGRA’s purpose of advancing 

tribal “economic development” and “self-sufficiency”).     

Congressional Clarification:  Plaintiff devotes several pages to assailing the Congress’s 

2001 clarification that, upon passage of IGRA, the Secretary was delegated authority to 

determine whether a specific area of land is a “reservation” for purposes of IGRA.  Pl.’s Mem. at 

12-15.  Congress, however, has done nothing to disavow or disturb the clarification of the 

Secretary’s delegated authority.  Instead, as Plaintiff concedes, the Clarification “make[s] plain 

that the Secretary has ‘authority to determine’ whether a specific tract of land already qualifies 

as a ‘reservation’ under federal law.”  Pl.’s Mem. at 12 (emphasis in original).  The Buena Vista 

Rancheria already qualifies as a reservation and has long been treated as such by the United 

States and the Secretary. 

Established meaning of “Indian reservation” as elucidated by the Department’s practice 

 Again, Plaintiff ignores the significance of the Secretary’s IRA vote held at the Rancheria 

on June 12, 1935.  That vote evidenced the Department’s understanding that, like the many other 

California Rancherias, the Buena Vista Rancheria was a reservation.  See U.S. Mem. at 7, 24-
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25.15  Plaintiff also disregards the Department’s long practice of broadly interpreting the term 

“reservation” in other contexts, see U.S. Mem. at 23-24, choosing instead to attack both the 

relevance of the Department’s Part 292 IGRA regulations (which Plaintiff erroneously 

characterized as NIGC’s regulations) and the NIGC’s legal opinion that the Rancheria is a 

reservation for purposes of IGRA (which Plaintiff erroneously characterized as litigation driven, 

when in fact it was requested by the Tribe well in advance of Plaintiff’s lawsuit).  See U.S. Mem. 

at 4 n.5.  Plaintiff’s assertions that neither the regulations nor the NIGC opinion could “create” a 

reservation, Pl.’s Mem. at 19-21, are diversionary, as no such propositions have been advanced 

by the Secretary.16  Rather, the fact the Part 292 regulations define reservation to include “(2) 

Land of Indian colonies and rancherias (including rancherias restored by judicial action) set aside 

by the United States for the permanent settlement of the Indians as its homeland,” 25 C.F.R. § 

292.2, was presented as indicia of the “established meaning” of “Indian reservation” as 

understood and used by the Department.17  The Department’s concurrence, through its Solicitor’s 

Office, in the NIGC’s legal opinion that the Buena Vista Rancheria is a reservation is further 

indicia of the same.  See U.S. Mem. 25.  Further, it is worth repeating that while not all of the 

                                                      
15 Plaintiff’s characterization of the Secretary’s understanding of “reservation” as being so general as to 
render it meaningless is grossly exaggerated, both generally and specifically as regards the Buena Vista 
Rancheria.  The Secretary does not “effectively assert that any land occupied by Indians will qualify for 
gaming.” Pl.’s Mem. at 4.  Here the Secretary’s position is grounded, inter alia, in congressional 
authorization and appropriation of funds for the purchase of a homeland for the Buena Vista Indians, the 
holding of an IRA vote on the Rancheria as directed by Congress and consistent with the broad definition 
of “reservation” in the IRA, the purported but unlawful termination of the trust relationship running to the 
Rancheria as a reservation, and the Tillie Hardwick judgments effectuating the “un-termination” of the 
Rancheria.  
16 Moreover, Plaintiff’s argument, Pl.’s Mem. at 19, that land purchased “for the use and occupancy” of  
“homeless Indians of California,” see Appropriation Acts (quoted in U.S. Mem. at 6 n.9) (emphasis 
added), somehow was not set aside “for the permanent settlement of the Indians as its homeland,” 25 
C.F.R. § 292.2 (emphasis added), defies logic.  
17 The regulatory definition is also consistent with the Congressional Clarification.  City of Roseville II 
348 F.3d at 1029 (affirming the Secretary’s authority to determine whether land is an “Indian reservation” 
for purposes of IGRA). 
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Department’s definitions of “reservation” expressly include Rancherias, Plaintiff has not 

identified any (and the United States is not aware of any) that expressly exclude Rancherias.  

Established court treatment of Rancherias as reservations 

  Plaintiff simply restates its assertion that case law cited by the United States evidencing 

consistent court treatment of California Rancherias as reservations is inapposite.  Pl.’s Mem. at 

7-8.  Plaintiff fails, however, to address the United States’ counter to Plaintiff’s characterizations 

of that precedent in its opening brief.  See U.S. Mem. at 27 n.37.  Plaintiff disingenuously fastens 

upon history subsequent to the original set asides of the Auburn and Lytton Rancherias as 

reservations to argue that the Buena Vista Rancheria must be in trust in order to qualify as a 

reservation under IGRA, Roseville II, 348 F.3d 1020 (D.C. Cir. 2003), Artichoke Joe’s 

California Grand Casino v. Norton, 278 F. Supp. 2d 1174 (E.D. Cal. 2003).  Additionally 

Plaintiff misreads the reference to “communities” in Duncan v. United States, 667 F.2d 36, 41 

(Ct. Cl. 1981),18 as a reference to the Robinson Rancheria land rather than its residents.  Finally 

in connection with Governing Council Pinoleville Indian Community v Mendocino County, 684 

F. Supp. 1042, 1046 (N.D. Cal. 1988), Plaintiff strains to distinguish between the various 

Appropriation Acts, which must be read in pari materia.   

Plaintiff also misrepresents the significance of Table Bluff v. Watt, 532 F. Supp. 255 

(N.D. Cal. 1981), in relation to this lawsuit.  First, Plaintiff baldly asserts that the Buena Vista 

Rancheria, unlike the Table Bluff Rancheria, has never been held in trust status.  Pl.’s Mem. at 9.  

Plaintiff’s characterization of the original status of the Buena Vista Rancheria purchase and set 

aside is not an undisputed fact.  Compare Pl.’s First Am. Compl. ¶ 28, Docket No. 30 (asserting, 

                                                      
18 For the same reason, Plaintiff’s dismissive treatment of Big Lagoon Rancheria v. California, 789 F.3d 
947, 951 (9th Cir. 2015), is unavailing.  Pl.’s Mem. at 8. 
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inter alia, that the Rancheria “was created by purchase in federal fee”), with Answer ¶ 28, 

Docket No. 72 (identifying this assertion as a legal conclusion to which no response was 

required, and to the extent a response was required denying the assertion).  The Secretary has 

presented legislative history and court interpretations demonstrating that title to the rancherias 

purchased pursuant to the various Appropriation Acts was originally held by the United States 

for Indian occupants in trust-equivalent status.  See U.S. Mem. at 32 n. 43, 33-34 n.44.   

Second, the plaintiffs in Table Bluff sought both the option of returning their lands to trust 

status and reinstatement of Indian country status of the wrongfully terminated Table Bluff 

Rancheria.  Plaintiff ignores that in granting that relief, the Table Bluff court reasoned that the 

Indian-owned land within the Rancheria, regardless of its trust or fee status, was Indian country 

because it was within the limits of an Indian reservation.  Table Bluff, 532 F. Supp. at 261-262.   

Thus, Table Bluff does not aid Plaintiff’s claim here that the Buena Vista Rancheria, because it 

remains in fee status, cannot qualify as a reservation and thus Indian lands under IGRA.   

Perhaps most notably, Plaintiff makes no attempt whatsoever to tackle the Supreme Court 

precedent on the matter.  As previously explained, while there is no universal federal law 

definition of “Indian reservation,” Supreme Court precedent establishes that the term generally 

encompasses any tract of land set aside formally or informally by the federal government for use 

or occupancy of Indians.  U.S. Mem. at 26 (citing United States v. Celestine, 215 U.S. 278, 285 

(1909); Minnesota v. Hitchcock, 185 U.S. 373, 390 (1902)).  For example, in connection with the 

Reno Indian Colony, the Supreme Court long ago explained that the “reservation” designation is 

not a requisite of reservation status:  

The fundamental consideration of both Congress and the Department of the 
Interior in establishing this colony has been the protection of a dependent people.  
Indians in this colony have been afforded the same protection by the government 
as that given Indians in other settlements known as “reservations.” . . .  [It] is 
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immaterial whether Congress designates a settlement as a “reservation” or 
“colony.”   
 

United States v. McGowan, 302 U.S. 535, 538-39 (1938), quoted in U.S. Mem. at 29.  Congress, 

when it enacted IGRA, is presumed to have been aware of how courts had defined and 

interpreted the term “Indian reservation.” 

Plaintiff also disregards the leading Indian law treatise’s corroboration of the case law 

equating Rancherias to reservations.  See U.S. Mem. at 28-29 (citing Cohen’s Handbook of 

Federal Indian Law, § 3.04, at 190-91 (Nell Jessup Newton ed., 2012) (explaining that 

“reservation” means “land set aside under federal protection for the residence or use of tribal 

Indians, regardless of origin,” or “federally protected Indian tribal lands without depending on 

any particular source.”)).   

The Tillie Hardwick Stipulations and Judgments 

Plaintiff seeks to eschew the 1987 Stipulation for Entry of Judgment, entered as a 

judgment by the Tillie Hardwick Court, Tillie Hardwick, et al. v. United States of America, No. 

C-79-170-SW, by asserting that stipulated judgments between “non-federal parties” cannot 

create reservations.  Again, the combined effect of the 1983 Tillie Hardwick settlement and 

judgment and the 1987 settlement and judgment specific to the Buena Vista Tillie Hardwick 

plaintiffs within Amador County was not the “creation” of a reservation, but rather the “un-

termination” (and thus restoration) of a reservation.  See U.S. Mem. at 8-9, 34-37.  Further, 

Plaintiff asserts that the United States cannot be bound to a stipulation it did not sign.  Pl.’s 

Mem. at 9-10.  As previously explained, the United States, as party to the Tillie Hardwick 

litigation and signatory to the master 1983 Stipulation for Entry of Judgment anticipating further 

reservation boundary confirmation proceedings, considers itself bound and is bound to the 1987 

Tillie Hardwick Judgment confirming the reinstatement of the original boundaries of the Buena 
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Vista Rancheria.  See U.S. Mem. at 34-35 n.45.  Also beyond dispute, yet ignored by Plaintiff, is 

the fact that the Tillie Hardwick court (and not merely the signatories to the 1987 Stipulation, as 

suggested by Plaintiff), effectuated the “un-termination” of the Rancheria as originally set aside 

through entry of a separate judgment.  Thus, the assertion that Plaintiff “did not have the power 

to fundamentally alter the federal status of the [Rancheria],” Pl.’s Mem. at 9, rings hollow.19  

The County should be precluded from asserting that the Buena Vista Rancheria is not a 

reservation.  See U.S. Mem. at 30 n.39.  Notably, not only did Plaintiff stipulate to the 

Rancheria’s reservations status, which stipulation was entered as a judgment, Plaintiff makes no 

attempt to counter the fact that after the Secretary’s affirmative approval of the original 1999 

Tribe-State Compact, and it voluntarily executed the 2001 Intergovernmental Services 

Agreement, which repeatedly adverts to the Rancheria as a reservation.  See U.S. Mem. 29.   

Thus, Plaintiff has not only agreed to treat the Rancheria as a reservation for all purposes, they 

have expressly done so in the ISA. 

B. The United States is Entitled to Summary Judgment even if the Rancheria is not 
an “Indian reservation” Because IGRA does not Prohibit the Secretary from Approving a 
Compact for Lands that are Not Yet Indian Lands. 

 

Plaintiff asserts, without citation to authority, that “this court is bound (by IGRA and the 

law of this case) to set the Compact aside should it find the Rancheria is not ‘Indian Lands.’”  

Pl.’s Mem. at 23.  This assertion both misstates the Circuit Court’s holding in Amador County 

and completely ignores the contrary authority provided by the United States.   

Although the Circuit Court did hold that if the Rancheria is “Indian land” then “the 

Secretary had authority to approve the [Compact Amendment].”  Amador Cnty., 640 F.3d at 383.  

                                                      
19 Plaintiff’s continued reliance on inapposite case law to argue that parties cannot stipulate to matters of 
law, Pl.’s Mem. at 9, does not address, much less successfully rebut, the United States’ argument on this 
point.  See U.S. Mem. at 36-37. 
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The Circuit Court did not hold that the inverse was true – in other words, it did not hold, as 

Plaintiff suggests, that if the Rancheria is not “Indian land” then the Compact Amendment must 

be set aside.  Rather, the Court held that it must “direct the Secretary to disapprove the [Compact 

Amendment]” only if the Compact Amendment does not meet the requirements of IGRA.  Id. at 

382. 

This distinction is critical because Plaintiff has provided no authority whatsoever – no 

textual support in IGRA itself, and no case law either from the Circuit Court or any other court – 

for its proposition that the Secretary can only approve a compact for land that already is “Indian 

land.”  In fact, as the United States demonstrated, the Secretary may approve a compact before a 

tribe comes into compliance with all of IGRA’s requirements, so long as that tribe does not 

conduct gaming unless and until it comes into compliance.  See U.S. Mem. at 39-40 (citing 

Letter from Kevin K. Washburn, Ass’t Sec’y–Indian Affairs, to Hon. William B. Iyall, 

Chairman, Cowlitz Indian Tribe (July 31, 2014) (“Washburn Letter”), Docket No. 77-2)).  In 

fact, the Secretary approved compacts for gaming on lands that were not yet Indian lands (or 

lands the status of which had yet to be determined) on at least three occasions before the 

Compact Amendment was deemed approved, see Washburn Letter at 3 n.7, and has done so at 

least twice since, see generally id., and id. n.8.  Plaintiff makes no attempt to distinguish or 

otherwise challenge this authority. 

Even if this Court finds the Rancheria is not “Indian lands,” Plaintiff has failed to 

demonstrate the Secretary’s deemed approval of the Compact Amendment must be set aside as 

contrary to IGRA.  Plaintiff’s only argument is that the deemed approval was contrary to law 

because the Compact Amendment addresses land that is not “Indian land.”  But, as the United 

States has demonstrated, the Secretary has the authority to approve (or deem approved) a 

Case 1:05-cv-00658-BJR   Document 83   Filed 01/20/16   Page 17 of 19



18 
 

compact for land that is not yet “Indian land,” so long as no gaming occurs on that land until all 

of IGRA’s requirements are satisfied.20  Therefore, regardless of whether the Rancheria is an 

“Indian reservation” eligible for gaming, or is not yet an “Indian reservation” pursuant to IGRA, 

the Secretary’s deemed approval of the Compact Amendment was not contrary to IGRA, and the 

United States is entitled to summary judgment. 

C. Even if Plaintiff Prevails on the Merits, Plaintiff is Not Entitled to an Order 
Setting Aside the Compact Amendment. 
 

Here again, Plaintiff either misapprehends or misrepresents – and in either case fails to 

address – the United States’ argument.  The United States did not argue in its summary judgment 

papers that a deemed approval is “beyond the scope of judicial review.”  Pl.’s Mem. at 22.  

Rather, the United States argued that, where a court finds that the Secretary’s deemed approval 

of a compact is not consistent with IGRA, the Act itself provides the appropriate remedy: such 

compact is approved “only to the extent that the compact is consistent with the provisions of this 

Act.”  25 U.S.C. § 2710(d)(8)(C).  In other words, if this Court finds that the Rancheria is not an 

“Indian reservation” and therefore not “Indian land,” and if the Court finds that the Secretary’s 

deemed approval of a compact for lands that are not yet “Indian land” is contrary to IGRA, then 

the appropriate remedy is a declaratory judgment that no gaming on the Rancheria may occur 

unless and until such lands are made “Indian lands” eligible for gaming.  See U.S. Mem. at 41.  

The rest of the compact, which was entered into voluntarily between the Tribe and the State and 

which comports with IGRA, should remain in full force and effect.  Plaintiff’s request that the 

entire Compact Amendment be set aside because of a alleged problem with one section has no 

                                                      
20 These requirements include a Class III gaming ordinance approved by the Chairman of NIGC (25 
U.S.C. § 2710 (d)(1) and compliance with NIGC’s facility license notification regulations at 25 C.F.R. § 
559.  See also Washburn Letter at 4. 
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support in IGRA’s text, and Plaintiff has cited no authority whatsoever in support of such an 

extraordinary remedy. 

CONCLUSION 

 For the foregoing reasons, Plaintiff’s motion for summary judgment should be denied and 

the United States’ cross motion for summary judgment should be granted. 
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