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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 

 
ROSEBUD SIOUX TRIBE,  
a federally recognized Indian tribe, 
and its individual members, 

Plaintiff, 

v. 
 
UNITED STATES OF AMERICA, 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, an executive 
department of the United States, 
SYLVIA MATHEWS BURWELL, 
Secretary of Health and Human 
Services, INDIAN HEALTH SERVICE, 
an executive agency of the United 
States, MARY L. SMITH, Acting 
Director of Indian Health Service, 
KEVIN MEEKS, Acting Director of the 
Great Plains Area Indian Health Service, 

Defendants. 
 

 

 

 

Case No.:  16-5027-JLV 
 
 
 

Plaintiff’s Brief in Opposition to 
Defendants’ Motion to Dismiss 

 
 

INTRODUCTION 
 

 This case is about the United States Government’s long-standing and continuing 

failure to provide adequate medical care to the Rosebud Sioux Tribe of South Dakota. 

Beginning with the 1868 Treaty of Fort Laramie, and continuing with the Snyder Act 

and the Indian Health Care Improvement Act, and concluding with the Affordable Care 

Act, the Government has failed its trust, statutory and constitutional duties to provide 

the highest possible health care to the Rosebud Sioux Tribe. The facts that the Plaintiff 
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will provide to this Court, in light of the Government’s trust, statutory and 

constitutional failures, will prove a clear violation of those obligations.  

Plaintiff respectfully requests that the Court deny Defendants’ Motion to Dismiss 

with respect to Plaintiff’s trust and constitutional claims. Plaintiff also respectfully 

requests an opportunity to conduct discovery regarding its statutory claims and a 

continuance for its response with respect to those claims, and the opportunity to 

conduct discovery on those claims to the extent necessary. 

 
FACTS 

The genesis of this lawsuit is the November 23, 2015, Notice to Plaintiff by the 

Centers for Medicare and Medicaid Services (CMS) that, following its recertification 

survey at the Indian Health Service (IHS) Rosebud facility (Rosebud), it determined that 

the deficiencies were so serious as to constitute an immediate threat to health and safety 

of individuals presenting at the Rosebud Emergency Department (Rosebud ED). When 

IHS could not rectify the problems identified by CMS, it put the Rosebud ED on 

Diversion status. The Rosebud ED remained on Diversion status until July 15, 2016. 

During this time period, all Rosebud Sioux Tribe members that encountered an 

emergency medical situation were required to be transported by ambulance to either 

the Winner, South Dakota hospital or the Valentine, Nebraska hospital, both located 

more than 50 miles from the Rosebud facility. During the diversion, at least five 

Rosebud Sioux Tribe members died in ambulances on the way to Valentine.  (See 

Declaration of Eric Emery ¶ 3.) 
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In addition, during the diversion, two Rosebud Sioux Tribe members who were in 

labor, and being taken to either Winner or Valentine for the delivery, delivered their 

babies in ambulances en route. Id.  

Contrary to the Government’s contention, however, this case is not just about the 

closure of the Rosebud ED for more than seven months. This is but the most recent 

example of the long-term and continuing inferior medical care provided to Plaintiff by 

the Government. 

The numerous health care deficiencies at the Rosebud facility, discovered in detail 

by the CMS inspection that led to the ED diversion, are not new to the Rosebud facility. 

In 2010, the Senate Committee on Indian Affairs led an investigation of the Indian 

Health Service Aberdeen area (now known as the Great Plains area).  This resulted in a 

report by Committee Chair Byron Dorgan titled “In Critical Condition: The Urgent 

Need to Reform the Indian Health Services Aberdeen Area.” (Declaration of Bruce A. 

Finzen, Exhibit 1, The Dorgan Report.) The hearing and report were, in the words of 

Chairman Dorgan, “in response to years of hearing from individual American Indians, 

Alaskan natives, Indian tribes and IHS employees about substandard health care 

services and mismanagement.” (Id. at 4.) The Report enumerated a multitude of health 

care issues not just at the Rosebud IHS facility but at IHS facilities in the entire 

Aberdeen area. (Id. at 5–6.) Despite the testimony of then-IHS Director Dr. Yvette 

Roubideaux to the Dorgan Committee of her knowledge of the “need to reform the 

IHS” and her commitment to focus on “changing and improving the entire IHS system 

in numerous ways” (id. at 48), that needed reform and improvement never occurred.  
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Indeed, on February 3, 2016, after the closing and diversion of the Rosebud ED, 

the same Senate Committee held another hearing entitled “Reexamining the 

Substandard Quality of Indian Health Care in the Great Plains.” At that hearing, the 

Committee chairman, Senator John Barrasso, who is also a medical doctor, referred to 

the Dorgan Report noting that the Report found, “Atrocious evidence showing the lack 

of quality of care by the Indian Health Service in the Aberdeen area. . .” and noted that 

“over five years after, the very problems identified in the Dorgan Report have not been 

resolved” and “in fact, some of the issues have become worse over time and new ones 

have developed.”  See Video of Senate Oversight Hearing, “Reexamining the 

Substandard Quality of Health Care in the Great Plains,” Senate Committee on Indian 

Affairs, February 3, 2016, http://www.indian.senate.gov/hearing/oversight-hearing-

reexamining-substandard-quality-indian-health-care-great-plains (last accessed Sept. 6, 

2016). 

Senator Barrasso dispatched Committee staff to investigate what was happening 

in the Great Plains area. At the hearing, he stated that what was found was “horrifying 

and unacceptable” and could be summed up in one word: “malpractice.” Id.  He noted 

that these “persistent failures have led to unnecessary suffering by patients, by families, 

by whole communities.” Id.  In fact, he noted, they have led to numerous patient deaths, 

and called the entire situation “a tragedy and a disgrace.” Id. 

Chairman Barrasso went on to note that there was a great need for both short- and 

long-term solutions. He noted a pattern of recycling of bad employees, that he termed 

“untouchable.” Id.  In particular, he mentioned one IHS supervisor, Dr. Susan Karol, 
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who subsequently, and ironically, was appointed on June 8, 2016, during the Rosebud 

ED diversion as the Acting Chief Medical Director of the Great Plains area, who when 

confronted by Senate staff about the birth of a baby at the Rosebud IHS hospital on a 

bathroom floor, said, “If you’ve only had two babies hit the floor in eight years, that’s 

pretty good.” Id. 

At a follow-up Field Hearing by the Senate Committee on Indian Affairs in Rapid 

City, South Dakota on June 17, 2016, Senator Barrasso opened the hearing by saying in 

reference to the February hearing, “As you all recall, I referred to the services provided 

by IHS Health Service as malpractice and I stand by those words.” See Video of Senate 

Oversight/Legislative FIELD Hearing, “Improving Accountability and Quality of Care 

at the Indian Health Service though S. 2953,” Senate Committee on Indian Affairs, June 

17, 2016, http://www.indian.senate.gov/hearing/oversightlegislative-field-hearing-

improving-accountability-and-quality-care-indian-health (last accessed Sept. 6, 2016). 

To understand the failure of IHS to provide the highest possible medical care 

required by treaty, trust, statutory and constitutional mandates, one only needs to see 

the per capita IHS spending figures produced by IHS itself. For example, in 2003, per 

capita spending by IHS was $1,914 compared to per capita spending for Federal 

inmates in the amount of $3,803. (Finzen Dec., Ex. 2, “A Quiet Crisis, Federal Funding 

and Unmet Needs In Indian Country,” Figure 3.2.) Disgracefully, the government spent 

nearly twice as much on health care for Federal inmates than on Native Americans’ 

health care. In that same year, general per capita U.S. medical spending was $5,065, and 

Federal per capita spending for the Veterans’ Administration (“VA”) was $5,214. (Id.) In 
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other words, IHS spending on Native Americans was slightly more than one-third the 

amount of the U.S. average and the amount spent on veterans. 

While the IHS per capita spending amounts increased over the years, that 

spending continued to be significantly below per capita spending for medical care in 

the U.S. generally and other per capita government health care spending.  Thus, in 2013, 

IHS per capita spending was $2,849 compared to a U.S. per capita average of $7,717 and 

VA per capita spending of $6,976.  (Finzen Dec., Ex. 3, “The National Tribal Budget 

Formulation Workgroup’s Recommendations on Indian Health Service Fiscal Year 2016 

Budget,” at 3.) By 2015, IHS per capita spending was $3,099 compared to average U.S. 

per capita medical spending of $8,517, VA per capita of $8,760, and per capita for 

federal inmates of $5,100, or 64% more than IHS per capita. (Finzen Dec., Ex. 4, 

“Briefing on Indian Health Service, Office of Senator Mike Rounds” at 20.) As these 

figures demonstrate, while per capita spending at IHS increased over time, the 

enormous disparity between IHS and other Government per capita spending continued 

unabated.  

Notwithstanding all of these deficiencies, the Government, in its Motion to 

Dismiss and Brief in Support thereof, claims that by awarding a contract to AB Staffing 

Solutions (AB), to staff the ED at Rosebud, all of the claims alleged in the Complaint are 

now moot. However, thus far there is no evidence that the contracting with AB has or 

will solve the long-standing problems at the IHS Rosebud facility.  

For example, in spite of the fact that the contract was entered into with AB on 

May 17, 2016, and required AB to reopen the Emergency Department within thirty 
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days, the Emergency Department was not opened until July 15, 2016. (Declaration of O. 

J. Semans, Sr., ¶ 3.) When it was opened, AB had not fully staffed the Emergency 

Department as required by the contract, and as of the date of the filing of this brief is 

still not fully staffed pursuant to the contract. (Id. at ¶ 4.) This has required staff to be 

moved from other parts of the Rosebud facility to the ED on a temporary basis, leaving 

those other Departments short-staffed and unable to properly provide services in those 

departments. (Id. at ¶ 5.) 

Plaintiff is also aware of long-standing issues at other IHS facilities with AB. In an 

effort to obtain factual information about those issues at other IHS facilities, Plaintiff 

filed a Freedom of Information Act (FOIA) request with IHS seeking, among other 

things, documents and communications regarding “reviews, reports, or evaluations of 

AB Staffing Solutions, LLC’s performance, and all documents relating to complaints 

concerning performance of AB Staffing Solutions, its employees or independent 

contractors at any IHS facility.” (Id. at ¶ 6.) The response from the Department of Health 

& Human Services dated July 28, 2016, refused to release any records responsive to 

those requests. (Id.)  This is one of the primary reasons why Plaintiff is requesting 

discovery prior to this Court’s ruling on Defendants’ Motion to Dismiss.  

For example, Plaintiff has become aware of significant problems with AB Staffing 

Solutions at the San Carlos IHS Facility in Phoenix, Arizona. In 2015, the San Carlos 

Tribe took control of the hospital under a Section 638 contract. At that time AB Staffing 

Solutions was the provider for the Emergency Department at San Carlos. As part of the 
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transition process, IHS practitioners and contractors could remain at the hospital, but 

the San Carlos Tribe was not required to keep them.  

The new CEO for San Carlos, Deven Parlikar, notified all staff, and contractors, 

that he would evaluate each of them for 90 days, after which he would determine 

whether to retain them or replace them. (Declaration of Deven Parlikar, ¶ 2.)  

Mr. Parlikar heard numerous complaints after he arrived and reviewed many that 

predated his arrival, and the Tribal Council asked him to keep a particularly close eye 

on AB Staffing. (Id. at ¶ 5.) 

Mr. Parlikar found it was common for patients to have 8 to 12 hour wait times to 

be seen in the Emergency Department. (Id. at ¶ 6.) He also found that there were an 

exceptionally high number of patients being transferred out rather than being treated in 

the Emergency Department. (Id. at ¶ 7.) He noted that there were 8 to 12 transfers per 

12-hour shift, or between 16 and 24 transfers per day. (Id.) In his experience, there 

should have been no more than 4 to 5 transfers in 24 hours. (Id.) 

When Mr. Parlikar approached AB Staffing to tell them he had extended a 

temporary officer to Tribal EM to provide staffing beginning on September 1, 2015, they 

asked for a contract extension. (Id. at ¶ 9.) He asked for a week to consider, and instead 

received a letter from ABSS’s attorney stating it would pursue legal action. (Id.) At that 

time, Mr. Parlikar decided to entirely terminate ABSS’s contract and gave them 30 days’ 

notice. (Id.) 

Within two months of the AB Staffing being replaced, the wait times for patients 

to be seen in the ED went from an average of eight hours to approximately two hours, 
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forty-five minutes for patients. (Id. at ¶ 8.)  Transfers out of the Emergency Department 

to other facilities went down to 4 to 5 per day, and satisfaction of Tribal members went 

up dramatically. (Id.) 

Based upon all of these facts presented by Plaintiff, there are clear issues of fact 

presented by Plaintiff’s Complaint that state a claim for relief, and Defendants’ Motion 

to Dismiss should be denied.  

ARGUMENT 
 

I. Contrary to Defendants’ assertions, in the case of this appropriation for health 
care services, the government owes both a treaty and a trust duty to the 
Rosebud Sioux Tribe. 

 
Defendants claim that the appropriation for IHS funding is a gratuitous, lump 

sum appropriation not subject to judicial review. (See Dkt. No. 18, Def.’s Mem. in Supp. 

of Mot. to Dismiss, at 13–19.) This argument ignores the nature of the federal 

government’s relationship with Indian tribes and the very real obligation that the 

federal government has undertaken to provide health care services to the Tribes. It also 

ignores the actual nature of the appropriation and the case law regarding the same.  

The Supreme Court in both Lincoln and Quick Bear distinguished between funds 

appropriated for a trust obligation versus a gratuitous annual appropriation. Lincoln v. 

Vigil, 508 U.S. 182, 195 (1993) (citing Quick Bear v. Leupp, 210 U.S. 50, 80 (1908)). Black’s 

Law Dictionary defines “gratuitous” as “[w]ithout valuable or legal consideration.” 

Gratuitous, Black’s Law Dictionary (10th ed. 2014).  

In Quick Bear, the Indian Appropriation Act of 1896 provided a lump sum 

appropriation determined to be “gratuitous” by the Court in the interest of education 
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for the Tribes, which was distinct from the trust monies set aside for the purpose of 

education following the tribes’ cession of land to the federal government. Quick Bear v. 

Leupp, 210 U.S., at 80. The Court concluded that the additional funding for education 

beyond the already-existing trust obligations was gratuitous and so not subject to the 

Court’s review. Id.  

Similarly, in Lincoln, the Court examined a lump sum appropriation it termed 

“gratuitous” to provide medical services to handicapped Indian children in the 

Southwest, which was challenged after the IHS discontinued the program and shifted 

the funds to a nationwide program. Lincoln, 508 U.S. at 184–85.  There, the Court 

decided that “[t]he reallocation of agency resources to assist handicapped Indian 

children nationwide clearly falls within the Service’s statutory mandate to provide 

health care to Indian people.” Id. at 194. 

The instant situation must be distinguished from those cited by Defendants. As 

the Defendants acknowledge, “[t]he Supreme Court has made clear the distinction 

between the IHS’s gratuitous annual appropriations and funds specifically set aside to 

fulfill a trust obligation.” (See Def.’s Mem. in Supp. of Mot. to Dismiss, at 18 (citing 

Quick Bear, 210 U.S. 50; Lincoln, 508 U.S. at 194-195).) The appropriation here is in no 

way gratuitous—indeed, the federal government agreed to provide health care services 

to the Tribe in exchange for Tribes’ ceding land to the federal government here. The 1868 

Treaty of Fort Laramie provides this explanation of the consideration involved and the 

federal government’s duty to Indian Tribes. (See Finzen Dec., Ex. 5, The Treaty of Fort 

Laramie.) Further, the Snyder Act provides that duty (“for the benefit, care, and 
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assistance of the Indians throughout the United States . . . for the relief of distress and 

conservation of health.” 25 U.S.C. § 13). The IHCIA, too, identifies the same duty 

(ensuring the obligation to provide “the highest possible health status for Indians” and 

providing “the quantity and quality of health services which will permit the health 

status of Indians to be raised to the highest possible level,” Dkt. No. 1, ¶17). Any 

suggestion to the contrary offends the relationship between the Tribes and the federal 

government and minimizes the sacrifice made by the Tribes with respect to the 

agreement to cede land in exchange for the provision of health care services. There is no 

additional, lump sum payment involved here as in Lincoln or Quick Bear—Rosebud’s 

claims are based on the trust obligation owed to the Tribe by the federal government. 

This case involves the failure of the Defendants to provide the health care services 

promised to the Tribes in exchange for the Tribes cession of land to the federal 

government. 

Further, to the extent Defendants contend they have no obligation to provide 

health care services to the Rosebud Tribe, that argument flies in the face of years of the 

Tribes’ reliance on the federal government to provide those services. 

 
II. Defendants’ arguments do not defeat Plaintiff’s Constitutional claims, which 

rely in part on the quality of the services provided at Rosebud Hospital. 
 

Plaintiff’s equal protective and due process claims relate to the quality of services 

being provided at Rosebud Hospital. The health care services provided to the Tribe and 

its members qualify as an entitlement to a constitutionally protected property interest. 

See Rincon Band of Mission Indians v. Califano, 464 F. Supp. 934, 939 n.6 (N.D. Cal. 1979) 

Case 3:16-cv-03038-RAL   Document 24   Filed 09/08/16   Page 11 of 18 PageID #: 156



12 
 

(noting that “the benefits at issue here, health care services, are sufficiently similar to 

welfare benefits . . . to qualify as an ‘entitlement’ to a constitutionally protected 

‘property interest’”). Failing to provide adequate care to the Tribe’s members without a 

rational basis violates their right to receive due process and equal protection under law. 

See, e.g., id. at 939 (holding that the United States’ deprivation of adequate medical care 

to California Indians violated their “right to equal protection of the law as guaranteed 

by the due process clause of the Fifth Amendment” because there was “no rational basis 

to justify defendants’ long history of minimal funding of California Indians health 

service programs”). Defendants attempt to defeat the citation to Rincon in a footnote 

with no citation to any case or law that distinguishes Rincon from this case and fail to 

show that IHS’s spending is not an entitlement (Dkt. No. 18, Def.’s Brief in Support of 

Motion to Dismiss, at 24.) Additionally, the facts belie Defendants’ arguments that the 

government’s dedication to Indian health care are “policy statements” that “do not 

entitle Plaintiff” to health care benefits. (Dkt. No. 18, Def.’s Brief in Support of Motion to 

Dismiss, at 18–19.) These are not, however, mere statements of policy—indeed, the 

IHCIA commits Defendants to providing the highest possible health status for Indians. 

Further, Defendants contend that Plaintiff has made no showing that Indians have been 

treated differently from other groups. As shown above, however, there is no rational 

basis to distinguish between Indians and other groups who receive federal funding for 

health care, such as inmates or veterans. From the pleadings alone, it cannot be 

determined that the quality of services provided at Rosebud Hospital meet the promises 

of equal protection and due process. Plaintiff has stated a claim for relief.  
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If the Court feels otherwise, Plaintiff respectfully requests a continuance to 

conduct discovery with respect to the quality of services provided at the Rosebud 

Hospital. Indeed, the Declaration of Deven Parlikar raises significant questions 

regarding the quality of services provided by AB Staffing Solutions. At another Tribal 

hospital, Mr. Parlikar observed AB Staffing “had numerous quality-of-care issues on an 

ongoing basis.” (Dec. of Parlikar, ¶ 10.) Mr. Parlikar became aware of “numerous 

complaints from Tribal members about treatment in the Emergency Department by 

AB Staffing Solution providers.” (Id. at ¶ 5.) Patients had extraordinarily long wait 

times and were transferred to other facilities. (Id. at ¶¶ 6–8) After receiving a letter from 

ABSS’s counsel threatening legal action, Mr. Parlikar terminated ABSS’s contract. (Id. at 

¶ 9.) After terminating ABSS, the wait times in the ED were significantly reduced from 

8-10 hours to 2 hours 45 minutes, and transfers out of the ED to other facilities were cut 

in half. (Id. at ¶ 8.) 

In an effort to determine the level of service provided by AB Staffing at other IHS 

facilities, the Plaintiff filed a Freedom of Information Act request with IHS on June 20, 

2016, that included requests to produce documents related to AB Staffing’s performance 

at other facilities, including reviews, evaluations and complaints. (Dec. of O. J. Semans, 

¶ 6.)  On July 28, 2016, IHS responded and refused to release any documents responsive 

to that request.  Id.  AB staffing was granted a contract to operate the Rosebud ED on 

May 17, 2016.  They did not open the ED until nearly two months later on July 15, 2016.  

And, as of the filing of this brief AB Staffing has yet to fully staff the Rosebud ED, 

Case 3:16-cv-03038-RAL   Document 24   Filed 09/08/16   Page 13 of 18 PageID #: 158



14 
 

which has required that doctors and other personnel has been moved from other 

departments to fill the void, leaving those departments short staffed. (Id. at ¶¶ 4-5.)   

Based on this information, and the lack of information available about AB 

Staffing Solutions’ work at Rosebud and elsewhere, further discovery is necessary to 

determine whether the services provided meet the standard required. 

III. Plaintiff requires further discovery and a continuance with respect to their 
statutory claims. 

 
Generally, a court reviewing a motion to dismiss pursuant to Rule 12(b)(6) only 

considers the factual allegations in the complaint. Riley v. St. Louis County of Mo., 153 

F.3d 627, 629 (8th Cir. 1998). Where a defendant’s motion to dismiss includes material 

not included in the complaint, a district court “has complete discretion to determine 

whether or not to accept any material beyond the pleadings that is offered in 

conjunction with a Rule 12(b)(6) motion.” Stahl v. USDA, 327 F.3d 697, 701 (8th Cir. 

2003) (internal citation and quotation marks omitted). If the court accepts material 

beyond the pleadings, the motion to dismiss is generally converted into a motion for 

summary judgment under Federal Rule of Civil Procedure 56. Id. If the court converts a 

motion to dismiss into a motion for summary judgment, “[a]ll parties must be given a 

reasonable opportunity to present all the material that is pertinent to the motion.” Fed. 

R. Civ. P. 12(d).  

Rule 56(d) specifically allows additional discovery before consideration of a 

motion for summary judgment. “If a nonmovant shows by affidavit or declaration that, 

for specified reasons, it cannot present facts essential to justify its opposition, the court 
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may: (1) defer considering the motion or deny it; [or] (2) allow time to obtain affidavits 

or declarations or to take discovery . . . .” Fed. R. Civ. P. 56 (d)(1) & (2). Federal Rule of 

Civil Procedure 56(f) permits a party opposing a summary judgment motion to seek 

additional discovery, but only upon a showing of facts that the party expects to 

uncover. Although a district court is required to give the parties ample time to conduct 

discovery, Rule 56(c) does not require the completion of all discovery before a court 

may enter summary judgment. Blom v. Evangelical Lutheran Good Samaritan Soc’y, 2012 

U.S. Dist. LEXIS 52328, at *12 (D.S.D. Apr. 13, 2012) (citing In re TMJ Implants Prod. Liab. 

Litig., 113 F.3d 1484, 1489 (8th Cir. 1997)). “Rule 56(f) permits a party opposing 

summary judgment to seek a continuance and postpone a summary judgment decision 

until adequate discovery has been completed.” Id. When seeking a continuance, 

however, the party opposing summary judgment is required to file an affidavit with the 

district court showing what specific facts further discovery might uncover. See id.; 

Humphreys v. Roche Biomed. Lab., Inc., 990 F.2d 1078, 1081 (8th Cir. 1993). 

 Defendants’ Motion contains a declaration and eight exhibits not attached to 

Plaintiff’s Complaint. (See, e.g., Dkt. No. 19, Dec. of Michael D. Weahkee; Dkt. Nos. 19-1 

– 19-8, Exhibits 1–8 to Dec. of Michael D. Weahkee.) Therefore, to the extent any of 

Plaintiff’s claims are challenged by these facts that go beyond the pleadings, 

Defendants’ Motion must be treated as a motion for summary judgment and Rosebud 

requests an opportunity to conduct discovery on those issues, as outlined below. 

Specifically with respect to its APA claim, Rosebud needs discovery to determine 

if Aberdeen IHS has discretion with respect to its spending appropriations. 
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Congressional testimony thus far indicates it might. (Dec. of O. J. Semans, at ¶ 7.)  In 

addition, contrary to Defendant’s statement that Plaintiff is not alleging that IHS is 

using funds appropriated under the IHCIA for things other than health care (Dkt. No. 

18, Def.’s Brief in Support of Motion to Dismiss at 12), there is evidence that it occurred 

in 2015 when IHS took $6,238,921 in funds from all of the Great Plains facilities, 

including $944,754 from Rosebud, to pay a Fair Labor Standards Act settlement. (Dec. of 

O. J. Semans at ¶ 8.)   

Rosebud also requires further discovery regarding its claim challenging the lack 

of notice to Congress regarding the closing of the Rosebud Emergency Department.  

Discovery is necessary to determine if closure was “temporary” and whether the 

Hospital will remain open and functional. Further, discovery is needed, as discussed 

above, to determine the quality of services provided at Rosebud Hospital. (See generally 

Dec. of Deven Parlikar). 

IV. The Rosebud Sioux Tribe has standing based on deaths and medical 
emergencies that have caused harm to Tribe members.  

 
Defendants contend the Tribe does not have standing to represent its members in 

this matter. (See Dkt. No. 18, Def.’s Mem. in Supp. of Mot. to Dismiss, at 24–26.) Here, 

however, the doctrine of parens patriae (“parent of the country”) grants the Tribe 

standing to bring constitutional claims. “When acting solely in a representative 

capacity, a tribe’s standing is based exclusively on the standing of its individual 

members: the tribe simply raises claims that its members could raise individually, and 

essentially stands in the same position as they would, had they brought the action 
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collectively.” White Mountain Apache Tribe v. Williams, 810 F.2d 844, 865 n.16 (9th Cir. 

1984). The Tribe represents the interests of all of its members and may raise claims 

which affect its members. See, e.g., Miccosukee Tribe of Indians v. United States, 680 F. 

Supp. 2d 1308 (S.D. Fla. 2010); see also W. Va. v. Chas. Pfizer & Co., 440 F.2d 1079, 1089–90 

(2d Cir. 1971) (discussing the parens patriae theory of standing without deciding its 

application to the facts of the case); Assiniboine & Sioux Tribes v. Montana, 568 F. Supp. 

269, 277 (D. Mont. 1983) (discussing the parens patriae doctrine).  

Defendants argue that “[t]he Tribe’s unsubstantiated allegations fail to establish 

the requisite concrete injury traceable to anything the IHS has done, or has not done”  

ignore the very concrete harm that has come to Tribe members as a result of 

Defendants’ actions. The Declaration of Eric Emery, program director for the Rosebud 

Sioux Tribe Ambulance Service, outlines the harm to tribe members. During the 50-mile 

trek by ambulance from Rosebud to Valentine, Nebraska five Tribal members died 

while the ED was on diversion. (Emery Dec. at ¶ 3.) Further, two women delivered 

babies in ambulances during that timeframe. (Id. at ¶ 4.) The suggestion that these 

deaths and other incidents do not constitute real harm that confers standing on the 

members of the Tribe, and therefore, the Tribe itself, cannot stand. 

 
CONCLUSION 

 
 Based on the foregoing, Plaintiff respectfully requests that the Court deny 

Defendants’ Motion to Dismiss with respect to Plaintiff’s trust and constitutional claims. 
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Plaintiff also respectfully requests an opportunity to conduct discovery regarding its 

statutory claims and a continuance for its response to those claims. 

 
 
Dated:  September 8, 2016  ROBINS KAPLAN LLP 

 
By: /s/ Denise S. Rahne 
       Denise S. Rahne (S.D. #4708) 

Timothy Q. Purdon (Pro Hac Vice) 
Bruce A. Finzen (Pro Hac Vice) 

800 LaSalle Avenue, Suite 2800 
Minneapolis, MN 55402-2015 
Tel: 612-349-8500 
Fax: 612-339-4181 
DRahne@RobinsKaplan.com 
TPurdon@RobinsKaplan.com 
BFinzen@RobinsKaplan.com 
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