
01358.00009\24396526.3

No. 14-55461

IN THE

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

DESERT WATER AGENCY,

Appellant and Plaintiff,

vs.

UNITED STATES DEPARTMENT OF THE INTERIOR, ET AL.,

Appellees and Defendants.

On Appeal From the United States District Court
for the Central District of California

Hon. Dolly M. Gee
(213) 894-5452

Case No. 5:13-CV-00606-DMG-OP

REPLY BRIEF OF APPELLANT DESERT WATER AGENCY

RODERICK E. WALSTON, Bar No. 32675
STEVEN G. MARTIN, Bar No. 263394
BEST BEST & KRIEGER LLP
2001 N. Main Street, Suite 390
Walnut Creek, California 94596
Tel.: (925) 977-3300/Fax (925) 977-1870
Attorneys for Appellant-Plaintiff DESERT WATER
AGENCY

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 1 of 40



TABLE OF CONTENTS

Page

-i-

INTRODUCTION.............................................................................................1

I. THE FEDERAL REGULATION, ON ITS FACE AND AS
INTERPRETED IN THE PREAMBLE OF THE FINAL
RULE, PREEMPTS STATE CHARGES AS APPLIED ON
INDIAN LEASED LANDS, AND THUS PREEMPTS
DESERT WATER AGENCY’S CHARGES HERE. .....................6

II. THE FEDERAL REGULATION CAUSES DESERT
WATER AGENCY TO SUFFER ACTUAL OR IMMINENT
CONCRETE HARM BY PREEMPTING ITS CHARGES
AS APPLIED ON THE TRIBE’S LEASED LANDS, AND
THUS DESERT WATER AGENCY HAS STANDING TO
MAINTAIN ITS ACTION...........................................................12

A. The Regulation Causes Desert Water Agency to Suffer
Actual or Imminent Concrete Harm by Preempting Its
Charges as Applied on the Tribe’s Leased Lands. ..............12

B. Desert Water Agency Bears a Minimal Burden in
Demonstrating Standing. ....................................................20

C. Desert Water Agency’s Pleading of Alternative Claims
Does Not Diminish Its Standing. ........................................22

D. Other Circumstances Support Desert Water Agency’s
Standing. ............................................................................25

III. DESERT WATER AGENCY’S ACTION IS RIPE FOR
REVIEW......................................................................................28

CONCLUSION ...............................................................................................31

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 2 of 40



-ii-
01358.00009\24396526.3

TABLE OF AUTHORITIES

Page(s)

Cases

Abbott Laboratories v. Gardner
387 U.S. 136 (1967) ....................................................................................31

Alaska v. U.S. Dep’t of Transp.
868 F.2d 441 (D.C. Cir. 1989) ........................................................... 4, 16, 17

Arthur v. United States
45 F.3d 292 (9th Cir. 1995) .........................................................................23

Bowen v. Georgetown Univ. Hospital
488 U.S. 204 (1988) ....................................................................................10

Burlington Truck Lines v. United States
371 U.S. 156 (1962) ....................................................................................10

Central Delta Water Agency v. United States
306 F.3d 938 (9th Cir. 2002) .......................................................................27

Chase Bank USA v. McCoy
562 U.S. 195 (2011) ....................................................................................10

Christopher v. SmithKline Beecham Corp.
__U.S. __, 132 S.Ct. 2156 (2012)............................................................3, 10

City of Arlington v. FCC
__U.S. __, 133 S.Ct. 1863 (2013)................................................................18

City of Las Vegas v. FAA
570 F.3d 1109 (9th Cir. 2009) ...................................................................3, 9

City of Sausalito v. O’Neill
386 F.3d 1186 (9th Cir. 2004) .....................................................................18

Clapper v. Amnesty Int’l USA
133 S.Ct. 1138 (2013)............................................................................ 14, 20

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 3 of 40



-iii-
01358.00009\24396526.3

Colorado River Indian Tribes v. Town of Parker
776 F.2d 846 (9th Cir. 1985) ............................................................. 4, 17, 18

Envtl. Def. Ctr., Inc. v. EPA
344 F.3d 832 (9th Circ. 2003)......................................................................13

Faulkner v. ADT Security Services, Inc.
706 F.3d 1017 (9th Cir. 2013) ............................................................... 21, 22

Gonzales v. Oregon
546 U.S. 243 (2006) ....................................................................................10

Hydronautics v. Filmtec Corp
70 F.3d 533 (9th Cir. 1995) ................................................................... 21, 22

Investment Co. Inst. v. Camp
401 U.S. 617 (1971) ....................................................................................10

Kennecott Utah Copper Corp. v. Dep’t of Interior
88 F.3d 1191 (D.C. Cir. 1996) .....................................................................14

Lujan v. Defenders of Wildlife
504 U.S. 555 (1992) ........................................................................ 18, 21, 22

Lujan v. National Wildlife Federation
497 U.S. 871 (1990) ........................................................................ 28, 29, 30

Massachusetts v. EPA
549 U.S. 497 (2007) .............................................................................. 15, 27

Molsbergen v. United States
757 F.2d 1016 (9th Cir. 1985) .....................................................................23

Montana Sulphur & Chem. Co. v. EPA
666 F.3d 1174 (9th Cir. 2012) .......................................................................9

National Park Hospitality Ass’n v. U.S. Dep’t of Interior
538 U.S. 803 (2003) ........................................................................ 28, 29, 30

Ohio ex rel. Celebrezze v. U.S. Dep’t of Transp.
766 F.2d 228 (6th Cir. 1985) ...................................................................4, 16

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 4 of 40



-iv-
01358.00009\24396526.3

Parks School of Business, Inc. v. Symington
51 F.3d 1480 (9th Cir. 1995) ................................................................. 21, 22

Peabody Coal Co. v. Office of Workers’ Comp. Programs
746 F.3d 1119 (9th Cir. 2014) .......................................................................9

Rancheria v. Jewell
776 F.3d 706 (9th Cir. 2015) .........................................................................9

Ryan v. Foster & Marshall
556 F.2d 460 (9th Cir. 1977) .......................................................................23

Seminole Tribe v. Stranburg
799 F.3d 1324 (11th Cir. 2015) ......................................................... 2, 11, 24

Sierra Forest Legacy v. Sherman
646 F.3d 1161 (9th Cir. 2011) .....................................................................18

South Dakota v. Dole
483 U.S. 203 (1987) ....................................................................................18

Summers v. Earth Island Inst.
555 U.S. 488 (2009) .............................................................................. 13, 14

Texas, et al., v. United States
809 F.3d 134 (5th Cir. 2015) ............................................................. 4, 16, 19

Valle del Sol, Inc. v. Whiting, et al.
732 F.3d 1006 (9th Cir. 2013) .....................................................................28

Washington Envtl. Council v. Bellon
732 F.3d 1131 (9th Cir. 2013) .....................................................................28

White Mountain Apache Tribe v. Bracker
448 U.S. 136 (1980) .............................................................................passim

Wyoming ex rel. Crank v. United States
539 F.3d 1236 (10th Cir. 2008) ...............................................................4, 15

Constitutional Provisions

U.S. Const., Article III...................................................................... 1, 15, 17, 19

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 5 of 40



-v-
01358.00009\24396526.3

Statutes

Declaratory Judgment Act, 28 U.S.C. § 2201 ...................................................12

Rules and Regulations

Fed. R. Civ. P. 8(d)(2), -(d)(3)..........................................................................23

25 C.F.R. § 162.017 ...........................................................................................1

25 C.F.R. § 162.017(c) .................................................................................6, 20

76 Fed. Reg. 73785 (Nov. 29, 2011)...................................................................8

76 Fed. Reg. 73785.............................................................................................9

77 Fed. Reg. 72447 (Dec. 5, 2012) ............................................................. 2, 6, 8

77 Fed. Reg. 72447.............................................................................................9

2011 Federal Register.........................................................................................8

2012 Federal Register.........................................................................................9

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 6 of 40



-1-
01358.00009\24396526.3

INTRODUCTION1

As the briefs of the United States and Desert Water Agency (“DWA”)

indicate, this appeal raises two overarching issues concerning Article III

standing and ripeness.2 The first issue is whether the U.S. Bureau of Indian

Affairs (“BIA”) regulation, 25 C.F.R. § 162.017, preempts DWA’s charges as

applied to non-Indian lessees on the reservation of the Agua Caliente Band of

Cahuilla Indians (“Tribe”). The second issue is whether—assuming that the

BIA regulation preempts DWA’s charges—DWA has standing to challenge the

BIA regulation.

On the first issue, DWA contends that the BIA regulation, both on its face

and as interpreted by the Secretary of the Interior in the preamble of the final

rule in the Federal Register, preempts DWA’s charges as applied to non-Indian

1 As used in this brief, “state” shall include a state’s political subdivisions, such
as DWA; “charges” imposed by a state shall include “any fee, tax, assessment,
levy or other charge,” as those words are used in the federal regulation, 25
C.F.R. § 162.017; and statements that the federal regulation “preempts” state
charges means only that the regulation purports to preempt such charges, not
that the regulation is valid in doing so.

2 The United States’ brief stated that “the Supreme Court’s general practice is to
frame the analysis [of standing and ripeness issues] in terms of standing,” and
that the United States’ brief “will do the same.” U.S. Br. 16. In this brief,
DWA will also address both standing and ripeness issues in the context of
standing.
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lessees on the Tribe’s reservation. In response, the United States contends that

the regulation merely provides for the application of the balancing test

established in White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980),

and that the courts must apply the Bracker balancing test in determining the

validity of DWA’s charges—and therefore the regulation itself does not preempt

DWA’s charges.

The United States’ argument mischaracterizes the BIA regulation, as the

regulation was interpreted by the Secretary of the Interior in the preamble of the

final rule in the Federal Register. The preamble stated, first, that the Bracker

balancing test applies, and, second, that under Bracker the regulation

“occup[ies] and preempt[s]” the field of Indian leasing, “is pervasive and leaves

no room for State regulation,” and “accordingly precludes State taxation.” 77

Fed. Reg. 72447 (Dec. 5, 2012) (Addendum, Exh. 2). Thus, the preamble

provides not only that Bracker applies but also that Bracker preempts state

charges as applied on Indian leased lands. This construction of the BIA

regulation is supported by the Eleventh Circuit’s recent decision in Seminole

Tribe v. Stranburg, 799 F.3d 1324, 1338 (11th Cir. 2015), which concluded that,

in light of the preamble, the regulation preempts state charges as applied on

Indian leased lands.

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 8 of 40
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An agency’s interpretation of its regulation in the preamble of the final

rule provides the agency’s definitive interpretation of its regulation. City of Las

Vegas v. FAA, 570 F.3d 1109, 1117 (9th Cir. 2009). On the other hand,

deference is not accorded to an agency interpretation of a regulation that is

based on the agency’s “convenient litigating position” or “post hoc

rationalization” in defending the regulation from challenge. Christopher v.

SmithKline Beecham Corp., __U.S. __, 132 S.Ct. 2156, 2166-2167 (2012).

Thus, the Secretary’s interpretation of the regulation in the preamble of the final

rule provides the agency’s definitive interpretation of the regulation, not the

United States’ interpretation based on its “convenient litigating position” and

“post hoc rationalization” in this case. The regulation thus preempts DWA’s

charges as applied to non-Indian lessees on the Tribe’s reservation.

On the second issue, DWA contends that the BIA regulation—by

preempting DWA’s charges as applied to the non-Indian lessees—causes DWA

to suffer actual or imminent concrete harm and thus DWA has standing to

maintain its action. The United States contends that DWA does not have

standing because DWA has not shown that the Department of the Interior has

taken or threatened to take action to prevent DWA from applying its charges, or

that non-Indian lessees have refused to pay DWA’s charges. Although private
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plaintiffs may be required to make these kinds of showing of harm in order to

meet standing requirements, a state is not required to make these kinds of

showing of harm, because a federal regulation that preempts the state’s laws

precludes the state from applying its laws and exercising its powers of

government, and thus itself causes the state to suffer actual or imminent

concrete harm. Thus, a state has standing to challenge a federal regulation that

preempts its laws or other authority.

The United States has failed to cite a single decision holding that a state

lacks standing to challenge a federal regulation or action that preempts its laws

or other authority. On the other hand, numerous decisions hold that a state has

standing to challenge a federal regulation or action that preempts the state’s

laws. Alaska v. U.S. Dep’t of Transp., 868 F.2d 441, 443-444 (D.C. Cir. 1989);

Colorado River Indian Tribes v. Town of Parker, 776 F.2d 846, 848-849 (9th

Cir. 1985); Wyoming ex rel. Crank v. United States, 539 F.3d 1236, 1242 (10th

Cir. 2008); Ohio ex rel. Celebrezze v. U.S. Dep’t of Transp., 766 F.2d 228, 232-

233 (6th Cir. 1985); Texas, et al., v. United States, 809 F.3d 134, 153 (5th Cir.

2015). These decisions support DWA’s standing here.
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DWA’s brief also cited numerous Supreme Court decisions that

adjudicated the merits of actions brought by states challenging federal

regulations or actions that preempted the state’s laws, without even considering

whether the states met standing requirements—which demonstrates that a state

manifestly has standing to challenge a federal regulation or action that preempts

its laws. The United States does not mention any of these decisions, and instead

dismisses them on grounds that they do not establish binding precedents

because they did not consider the standing issue. Obviously a judicial decision

that does not consider the standing issue does not establish a binding precedent,

but the fact that the standing issue was not considered demonstrates that there

can be no serious question that a state has standing to challenge a federal

regulation that preempts its laws.

In sum, the BIA regulation preempts DWA’s charges, and DWA has

standing to challenge the regulation. This Court should reverse and remand the

district court decision.
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I. THE FEDERAL REGULATION, ON ITS FACE AND AS
INTERPRETED IN THE PREAMBLE OF THE FINAL RULE,
PREEMPTS STATE CHARGES AS APPLIED ON INDIAN
LEASED LANDS, AND THUS PREEMPTS DESERT WATER
AGENCY’S CHARGES HERE.

The BIA regulation provides that the “leasehold or possessory interest” on

an Indian reservation is not subject to “any fee, tax, assessment, levy or other

charge imposed by any State or political subdivision of a State.” 25 C.F.R. §

162.017(c). Thus, the BIA regulation on its face preempts state charges as

applied to leasehold interests on Indian reservations. The Secretary of the

Interior explained the meaning and purpose of the regulation in the preamble of

the final rule in the Federal Register; referring to the Supreme Court’s decision

in White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980), the preamble

stated that “[t]he Bracker balancing test requires a particularized examination of

the relevant State, Federal, and tribal interests,” and that “[t]he Federal statutes

and regulations governing leasing on Indian lands . . . occupy and preempt the

field of Indian leasing”; that the federal statutory scheme for Indian leasing “is

comprehensive, and accordingly precludes State taxation”; and that the federal

regulatory scheme “is pervasive and leaves no room for State law.” 77 Fed.

Reg. 72447 (Dec. 5, 2012) (emphases added) (Addendum, Exh. 2). Thus, the

BIA regulation, on its face and as interpreted in the preamble of the final rule,
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preempts state charges on Indian leased lands, and thus preempts DWA’s

charges here.

The United States argues that the BIA regulation merely provides for

application of the Bracker balancing test, that the courts must independently

apply the Bracker balancing test in determining whether the regulation preempts

DWA’s charges, and thus the regulation itself does not preempt DWA’s

charges. U.S. Br. 4. The United States argues that the regulation “left room for

the courts to undertake a ‘particularized inquiry into the nature of the state,

federal and tribal interests at stake’ before determining the validity of a specific

tax, fee or assessment.” Id.3

The United States’ argument mischaracterizes the BIA regulation, as the

regulation was interpreted by the Secretary of the Interior in the preamble of the

final rule in the Federal Register. The preamble did not state that the courts are

3 Although the United States asserts that it “agreed” in the lower proceeding that
the BIA regulation “does not preempt DWA’s charges,” U.S. Br. 1, 8, the
United States also asserts that it “took no position” on the validity of DWA’s
charges in the lower proceeding. U.S. Br. 9, 10. This seeming contradiction is
explained by the fact that the United States “agreed” in the lower proceeding
that the regulation does not preempt DWA’s charges only in the sense that the
United States argued that the courts must independently apply the Bracker
balancing test in determining whether DWA’s charges are preempted.
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free to apply the Bracker balancing test in determining the validity of state

charges on Indian leased lands. Rather, the preamble stated that the Bracker

balancing test applies and that under Bracker all state charges are preempted as

applied on the leased lands. 77 Fed. Reg. 72447 (Dec. 5, 2012) (Addendum,

Exh. 2) (stating that under Bracker balancing test, federal statutes and

regulations “occupy and preempt the field of Indian leasing,” federal statutory

scheme for Indian leasing “is comprehensive, and accordingly precludes State

taxation,” and federal regulatory scheme “is pervasive and leaves no room for

State law”). Contrary to the United States’ argument that the regulation “left

room” for the courts to independently apply Bracker, U.S. Br. 4, the regulation

instead prejudged the outcome by concluding that Bracker results in preemption

of all state charges. Thus, the regulation preempts state charges as applied on

Indian leased lands, and preempts DWA’s charges here.4

4 DWA’s brief noted that the Secretary’s earlier Federal Register notice
describing the proposed regulations, dated November 29, 2011, stated that the
regulations “are intended to preempt the field of leasing of Indian lands.” 76
Fed. Reg. 73785 (Nov. 29, 2011) (Addendum, Exh. 3); DWA Br. 23. The
United States asserts that the absence of this “passage” from the Final Rule
“underscores that the regulation as issued was not intended to have a direct
preemptive effect.” U.S. Br. 20 n. 5 (original emphasis). In fact, the
Secretary’s statement in the 2011 Federal Register notice was not a “passage”
that was part of the proposed regulation, but rather was the Secretary’s
description of the preemptive effect of the proposed regulation. Thus, the
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An agency’s interpretation of its regulation in the preamble of the final

rule provides the agency’s definitive interpretation of the regulation. City of Las

Vegas v. FAA, 570 F.3d 1109, 1117 (9th Cir. 2009) (“When a regulation is

ambiguous, we consult the preamble of the final rule as evidence of context or

intent of the agency promulgating the regulations.”); Montana Sulphur & Chem.

Co. v. EPA, 666 F.3d 1174, 1187-1197 (9th Cir. 2012) (examining agency’s

views expressed in the preamble to explain the regulation); Peabody Coal Co. v.

Office of Workers’ Comp. Programs, 746 F.3d 1119, 1121-1122 (9th Cir. 2014)

(noting technical information cited in preamble to explain regulations);

Rancheria v. Jewell, 776 F.3d 706, 712 (9th Cir. 2015) (interpreting BIA

regulation based on regulatory preamble). Thus, the preamble of the final rule

in the Federal Register provides the definitive interpretation of the BIA

regulation.

absence of the Secretary’s statement in the Final Rule does not suggest that the
regulation was not intended to have a preemptive effect. On the contrary, the
Secretary’s analysis of the preemptive effect of the regulation in both the 2011
and 2012 Federal Register notices was the same; the 2011 notice stated that the
regulation was “intended to preempt” the field of Indian leasing, 76 Fed. Reg.
73785, and the 2012 notice stated that the regulation “occup[ies] and
preempt[s]” the field of Indian leasing. 77 Fed. Reg. 72447. Thus, the
regulation was intended to have a preemptive effect in both its proposed and
final forms.

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 15 of 40



-10-
01358.00009\24396526.3

On the other hand, an agency interpretation of a regulation is not entitled

to deference “when it appears that the interpretation is nothing more than a

convenient litigating position, or a post hoc rationalization advanced by an

agency seeking to defend past agency action against attack.” Christopher v.

SmithKline Beecham Corp., __U.S. __, 132 S.Ct. 2156, 2166-2167 (2012)

(internal citations, quotation marks and parentheses omitted); Bowen v.

Georgetown Univ. Hospital, 488 U.S. 204, 213 (1988); Investment Co. Inst. v.

Camp, 401 U.S. 617, 628 (1971); Burlington Truck Lines v. United States, 371

U.S. 156, 168-169 (1962). Here, the United States—in characterizing the

regulation differently than the Secretary of the Interior interpreted the regulation

in the preamble of the final rule in the Federal Register—is plainly asserting a

“post hoc rationalization” as part of its “convenient litigating position,” and thus

the United States’ characterization of the regulation is not entitled to deference

and should be disregarded. Accord, Gonzales v. Oregon, 546 U.S. 243, 258

(2006) (“That the current interpretation runs counter to the ‘intent at the time of

the regulation’s promulgation’ is an additional reason why Auer deference is

unwarranted.”); Chase Bank USA v. McCoy, 562 U.S. 195, 211 (2011) (noting

unambiguous interpretations cannot be ignored where “adopting the agency’s
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contrary interpretation would permit the agency, under the guise of interpreting

the regulation, to create a de facto new regulation”).

As DWA argued in its brief, the Eleventh Circuit recently interpreted the

BIA regulation, according to the preamble of the final rule in the Federal

Register, as purporting to preempt all state charges as applied on Indian leased

lands. Seminole Tribe v. Stranburg, 799 F.3d 1324, 1338 (11th Cir. 2015)

(referring to “Secretary’s ultimate application of Bracker and the agency’s

conclusion that federal law preempts lease-related taxation”). DWA Br. 24-26.

The Eleventh Circuit accorded “some weight”—but not controlling weight—to

the preamble’s conclusion that state charges are preempted, Seminole Tribe, 799

F.3d at 1338, and the Eleventh Circuit instead independently applied the

Bracker balancing test in determining whether federal law preempted the

Florida taxes in that case. Seminole Tribe, 799 F.2d at 1338-1343, 1352-1353;

DWA Br. 24-26. The United States argues that the Eleventh Circuit in Seminole

Tribe “followed Interior’s construction of the Final Rule” and, while according

“weight” to Interior’s interpretation of the regulation, reached conclusions that

were “tax-specific and based on an analysis of all the Bracker factors.” U.S. Br.

25. The relevant point here, however, is not that the Eleventh Circuit

independently applied the Bracker factors in determining whether Florida’s
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taxes were preempted, but rather that the Eleventh Circuit construed the

regulation in light of its preamble as preempting all state charges as applied on

Indian leased lands. The Eleventh Circuit’s decision makes clear that the BIA

regulation preempts DWA’s charges as applied here.

II. THE FEDERAL REGULATION CAUSES DESERT WATER
AGENCY TO SUFFER ACTUAL OR IMMINENT CONCRETE
HARM BY PREEMPTING ITS CHARGES AS APPLIED ON THE
TRIBE’S LEASED LANDS, AND THUS DESERT WATER
AGENCY HAS STANDING TO MAINTAIN ITS ACTION.

A. The Regulation Causes Desert Water Agency to Suffer Actual
or Imminent Concrete Harm by Preempting Its Charges as
Applied on the Tribe’s Leased Lands.

DWA argued in its brief that the BIA regulation causes DWA to suffer

actual or imminent concrete harm by preempting its charges as applied on the

Tribe’s leased lands, and thus DWA has standing to obtain a declaratory

judgment under the Declaratory Judgment Act, 28 U.S.C. § 2201, declaring

whether the regulation applies to DWA’s charges and whether DWA’s charges

are valid as so applied. DWR Br. 18-23, 27-35. DWA’s Complaint is not based

on abstract and hypothetical circumstances, as the United States argues, U.S. Br.

12, 21, because the BIA regulation preempts DWA’s charges as applied on the

Tribe’s leased lands. DWA does not seek an advisory opinion, as the United
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States argues, id., because DWA would cease applying its charges if the

regulation were held to be valid in preempting DWA’s charges.

The United States argues that DWA has not suffered concrete harm and

does not have standing because the Department of the Interior has not taken or

threatened to take action to prevent DWA from applying its charges, and no

non-Indian lessees have refused to pay DWA’s charges. U.S. Br. 13-14, 17-27.

A private plaintiff may be required to make these kinds of showing of harm in

demonstrating standing, by showing, for example, that the government has

taken or threatened to take action against the defendant, or that the defendant

has otherwise changed its position or suffered some kind of economic or other

loss. E.g., Summers v. Earth Island Inst., 555 U.S. 488, 492-497 (2009); Envtl.

Def. Ctr., Inc. v. EPA, 344 F.3d 832, 863 (9th Circ. 2003). However, a state is

not required to make these kinds of showing of harm in challenging a federal

regulation that preempts the state’s laws, because a federal regulation that

preempts the state’s laws precludes the state from applying its laws and

exercising its powers of government, and thus, itself, causes the state to suffer

actual or imminent concrete harm. A state has standing to challenge a federal

regulation that preempts its laws by virtue of the preemptive effect of the

regulation. The standing issue is the same regardless of whether the federal
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regulation preempts the state’s laws or the laws of a political subdivision of a

state, such as DWA, because the regulation has the same preemptive effect and

causes the same concrete harm regardless of whether it preempts the laws of the

state or its political subdivision.

The United States fails to cite a single case holding that a state lacks

standing to challenge a federal regulation that preempts the state’s laws or other

authority. The only cases cited by the United States in support of its standing

argument involve actions brought by private plaintiffs seeking to invalidate

federal regulations or actions that caused the private plaintiffs to suffer some

kind of economic, environmental or other loss.5 The private plaintiffs in these

cases obviously did not have the sovereign power of the states to adopt laws,

taxes and other charges applicable to the public at large, much less whose laws,

taxes or charges were preempted by the federal regulation or action. Thus, none

of the cases are relevant to whether a state has standing to challenge a federal

regulation or action that preempts the state’s laws, taxes and other charges.

5 The principal cases cited by the United States are Summers v. Earth Island
Inst., 555 U.S. 488, 493, 499 (2009), Clapper v. Amnesty Int’l USA, 133 S.Ct.
1138, 1150 (2013), and Kennecott Utah Copper Corp. v. Dep’t of Interior, 88
F.3d 1191, 1222-23 (D.C. Cir. 1996). U.S. Br. 16, 17, 23, 24.
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On the other hand, there are numerous decisions—by the Supreme Court,

the Ninth Circuit and other federal appellate courts—that hold that a state

plaintiff is treated differently than a private plaintiff for Article III standing

purposes, and that a state plaintiff has standing to challenge a federal regulation

or action that preempts the state’s laws or other authority. In Massachusetts v.

EPA, 549 U.S. 497 (2007), the Supreme Court differentiated between state

plaintiffs and private plaintiffs for purposes of standing. The Court stated that

“[i]t is of considerable relevance that the party seeking review here is a

sovereign State and not . . . a private individual,” Massachusetts, 549 U.S. at

518; that “States are not normal litigants for the purposes of invoking federal

jurisdiction,” id.; and that the states have a “special solicitude” in the standing

analysis. Id. at 520.

Similarly, the Tenth Circuit held that the State of Wyoming had standing

to challenge a federal agency’s directive that a Wyoming statue was preempted

by a federal statute regulating firearms, and stated that “[f]ederal regulatory

action that preempts state law creates a sufficient injury-in-fact to satisfy this

prong.” Wyoming ex rel. Crank v. United States, 539 F.3d 1236, 1242 (10th

Cir. 2008). The Sixth Circuit held that the State of Ohio had standing to

challenge a federal regulation that preempted an Ohio statute regulating the

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 21 of 40



-16-
01358.00009\24396526.3

shipment of nuclear materials, and stated that “since Ohio is litigating the

constitutionality of its own statute, . . . Ohio has a sufficient stake in the

outcome of this litigation to give it standing to seek judicial review of the

[federal] rule making action.” Ohio ex rel. Celebrezze v. U.S. Dep’t of Transp.,

766 F.2d 228, 232-233 (6th Cir. 1985). The Fifth Circuit recently held that

several states had standing to challenge a federal regulation that preempted the

states’ laws as applied to the status of immigrants, and stated that “states may

have standing based on . . . federal preemption of state law.” Texas, et al., v.

United States, 809 F.3d 134, 153 (5th Cir. 2015).6

DWA argued in its brief that its standing is supported by the District of

Columbia Circuit’s decision in Alaska, et al. v. U.S. Dep’t of Transp., 868 F.2d

441 (D.C. Cir. 1989), which held that several states had standing to challenge a

federal agency’s directive preempting their consumer protection laws. DWA

Br. 29-30. The District of Columbia Circuit upheld the states’ standing because

“[i]t is common ground that States have an interest, as sovereigns, in exercising

the power to create and enforce a legal code,” Alaska, 868 F.2d at 443 (citation

and internal quotation marks omitted), and that “[i]nasmuch as this preemptive

6 The Fifth Circuit’s decision in Texas v. United States, et al. United States v.
Texas, et al., is pending review by the Supreme Court. 136 S.Ct. 906 (2016).
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effect is the injury of which petitioners complain, we are satisfied that the States

meet the standing requirements of Article III.” Id. at 444. Notably, the United

States did not mention the Alaska decision in its brief.

DWA also argued in its opening brief that its standing is supported by the

Ninth Circuit’s decision in Colorado River Indian Tribes v. Town of Parker,

776 F.2d 846, 848-849 (9th Cir. 1985), which held that a municipality had

standing to challenge an Indian tribe’s ordinance prohibiting the application of

the municipality’s liquor regulatory laws on the tribe’s leased reservation lands.

DWA Br. 29. In a footnote in its response, the United States argues that Parker

applied a standard that “is plainly not the standard that the Supreme Court

currently uses to assess a plaintiff’s standing.” U.S. Br. 21 n. 6. On the

contrary, Parker applied the same standard that the Supreme Court currently

uses in assessing standing. Parker held that the municipality had standing to

file a cross-complaint against the tribe alleging that the tribal ordinance was

unlawful, because the municipality “alleged threatened injury to its proprietary

interests in revenues” and “the possibility of actual injury to its ability to

function as a municipality in regulating persons and property within its

jurisdictional control.” Parker, 776 F.2d at 848-849. In holding that the

municipality had standing because it alleged “threatened injury” and the
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“possibility of actual injury” to its proprietary and regulatory interests, Parker

applied the same standard that the Supreme Court later applied in Lujan v.

Defenders of Wildlife, 504 U.S. 555 (1992), which held that the plaintiff must

show “injury in fact” that was “caused” by the federal action and would be

“redressed” by a favorable decision. Defenders of Wildlife, 504 U.S. at 559-

561. In fact, the Ninth Circuit in post-Defenders of Wildlife decisions has cited

and quoted Parker in addressing standing issues. Sierra Forest Legacy v.

Sherman, 646 F.3d 1161, 1178 (9th Cir. 2011); City of Sausalito v. O’Neill, 386

F.3d 1186, 1197 (9th Cir. 2004). Thus, the Ninth Circuit applied the same

standard in Parker that the Supreme Court currently applies.

In its opening brief, DWA also cited several Supreme Court decisions,

such as City of Arlington v. FCC, __U.S. __, 133 S.Ct. 1863 (2013), and South

Dakota v. Dole, 483 U.S. 203 (1987), that adjudicated the merits of actions

brought by the states challenging preemptive federal regulations or actions

without even considering whether the states had standing, which demonstrates

that a state manifestly has standing to challenge a federal regulation or action

that has a preemptive effect. DWA Br. 30-33. In its response, the United States

does not mention any of the decisions cited by DWA, and instead broadly

dismisses them on grounds that a federal court is “’not bound by a prior exercise

  Case: 14-55461, 04/22/2016, ID: 9949690, DktEntry: 28-1, Page 24 of 40



-19-
01358.00009\24396526.3

of jurisdiction in a case where it was not questioned and was passed sub

silentio.’” U.S. Br. 22 (citation omitted). Although a federal court is obviously

not bound by a prior decision in which the standing issue was not considered,

the fact that the standing issue was not considered in these cases demonstrates

that there can be no serious question that a state has standing to challenge a

federal regulation that preempts its laws.

Under the United States’ crabbed view of the Article III standing

requirement, no state in the nation would have standing to challenge the BIA

regulation unless and until the Department of the Interior decides to enforce the

regulation against a particular state, or at least the lessees refuse to pay the state

charges. Such a result would allow unlawful agency action to escape judicial

review notwithstanding that the states have suffered a legal wrong, in

contravention of Congress’ intent in enacting the Administrative Procedure Act.

Texas, 809 F.3d at 152 (citing 5 U.S.C. § 704). Neither constitutional nor

prudential requirements preclude the states from challenging a federal
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regulation that has such a drastic impact on the states’ sovereign authority,

regardless of the outcome of the preemption analysis.7

B. Desert Water Agency Bears a Minimal Burden in
Demonstrating Standing.

The United States argues that DWA bears a “heavy burden” in

demonstrating that it has standing. U.S. Br. 17. Although DWA has the burden

of demonstrating standing, Clapper v. Amnesty Int’l USA, __U.S. __, 133 S.Ct.

1138, 1148 (2013), DWA’s burden is minimal in this case because of the nature

of the regulation and the status of the case.

First, DWA is an “object” of the regulation, because the regulation

preempts charges imposed by “any State or political subdivision of a State” on

Indian leased lands. 25 C.F.R. § 162.017(c). Thus, the regulation imposes

obligations on the states and their political subdivisions but not anyone else.

The Supreme Court has held that an “object” of a federal action “ordinarily” has

7 The United States also argues that DWA lacks standing because it is asking the
Court to “opine” on “tens of thousands of leases between nonparties to which
the Final Rule may not even apply, and whose terms are not before the Court.”
U.S. Br. 27; see id. at 14. The district court below used the same reasoning in
concluding that DWA lacks standing. ER 36-37. DWA fully addressed the
issue in its brief, DWA Br. 59-62, and the United States has made no response
to DWA’s argument. DWA does not ask the Court to “opine” on leases not
before the Court, and seeks only a declaratory judgment declaring that its
charges are valid as applied on the Tribe’s leased lands in this case.
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standing to challenge the federal action. Lujan v. Defenders of Wildlife, 504

U.S. 555, 561-562 (1992). Since DWA is an “object” of the regulation, DWA

logically has standing the challenge the regulation. Although DWA made this

argument in its brief, DWA Br. 33-34, the United States made no response.

Second, the United States filed its dismissal motion at the pleading stage,

without the United States even having filed an answer to DWA’s Complaint. At

the pleading stage, “general factual allegations of injury resulting from the

defendant’s conduct may suffice” to avoid dismissal, because “on a motion to

dismiss we presume that general allegations embrace those specific facts that

are necessary to support the claim.” Defenders of Wildlife, 504 U.S. at 561. At

the pleading stage, “[a]ll allegations of material fact are taken as true and

construed in the light most favorable to the nonmoving party,” and “[a]

complaint should not be dismissed unless it appears beyond doubt that plaintiff

can prove no set of facts in support of his claim that would entitle him to relief.”

Hydronautics v. Filmtec Corp, 70 F.3d 533, 535-536 (9th Cir. 1995); see

Faulkner v. ADT Security Services, Inc., 706 F.3d 1017, 1019 (9th Cir. 2013);

Parks School of Business, Inc. v. Symington, 51 F.3d 1480, 1484 (9th Cir.

1995). Since DWA’s factual allegations must be “taken as true” at the pleading

stage and its Complaint cannot be dismissed unless there are “no set of facts”
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that might support its claim, DWA bears a minimal burden in establishing its

standing here. Again, although DWA made this argument in its brief, DWA Br.

35, the United States made no response.

On the other hand, the United States argues repeatedly, as the district

court held, ER 32 n. 5, 33, that DWA failed to sustain its burden because it

failed to produce “evidence” supporting its standing (except as to events

occurring after DWA filed its Complaint). U.S. Br. 11, 24, 26, 27. On the

contrary, a plaintiff is not required to produce “evidence” in opposing a motion

to dismiss at the pleading stage. Rather, at the pleading stage, the plaintiff’s

allegations must be taken as true. Defenders of Wildlife, 504 U.S. at 561-562;

Hydronautics, 70 F.3d at 535-536; Faulkner, 706 F.3d at 1019; Parks School,

51 F.3d at 1484. The United States’ assertion that DWA failed to meet its

burden because it did not produce “evidence” is utterly without merit.

C. Desert Water Agency’s Pleading of Alternative Claims Does
Not Diminish Its Standing.

DWA’s Complaint alleged in the alternative that (1) the BIA regulation,

construed in light of its caveat that the regulation is subject to “applicable

Federal law,” does not preempt DWA’s charges, and (2) the regulation, if

construed as preempting DWA’s charges, exceeds the BIA’s authority under
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federal law and is invalid. ER 14-17. The United States argues that DWA is

asserting “conflict[ing]” and “inconsistent” positions, because DWA is arguing

both that the regulation preempts DWA’s charges and that the regulation does

not preempt its charges. U.S. Br. 9, 19, 26.

First, a party is entitled to assert alternative claims without one claim

being used to undermine the other claim. Fed. R. Civ. P. 8(d)(2), -(d)(3);

Molsbergen v. United States, 757 F.2d 1016, 1019 (9th Cir. 1985) (“[C]ourts

have been reluctant to permit one pleading to be read as a judicial or evidentiary

admission against an alternative or inconsistent pleading.”); Ryan v. Foster &

Marshall, 556 F.2d 460, 463 (9th Cir. 1977) (plaintiffs’ assertion of inconsistent

and alternative claims may not be construed as waiver by plaintiffs of rights to

recover under either claim); Arthur v. United States, 45 F.3d 292, 296 (9th Cir.

1995) (“[I]nconsistent legal positions are not foreclosed by the Rules of Civil

Procedure.”).

Second, and perhaps more importantly here, DWA explained in its brief

that it asserted alternative claims because, on the one hand, the Secretary of the

Interior in the preamble of the Federal Register construed the regulation as

preempting all state charges as applied on Indian leased lands, but, on the other
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hand, this Court might avoid reaching the preemption issue by construing the

regulation in light of its caveat as not preempting DWA’s charges, even though

the Secretary construed the regulation otherwise in the Federal Register. DWA

Br. 20 n. 4. There is nothing inconsistent about alleging that this Court might

construe the regulation differently than the Secretary in terms of its preemptive

effect. Although DWA provided this explanation for its alternative claims in its

opening brief, DWA Br. 20 n. 4, the United States made no mention of DWA’s

explanation in its response.

Further, DWA’s alternative claims raise the same issue, namely whether

the regulation preempts DWA’s charges as applied on the Tribe’s leased lands.

Thus, DWA’s assertion of alternative claims has no bearing on its standing for

this additional reason.

In Seminole Tribe, the Eleventh Circuit construed the regulation in light

of its preamble in the Federal Register as purporting to preempt all state charges

as applied on Indian leased lands, and did not even mention the regulation’s

caveat that the regulation is subject to “applicable Federal law.” Seminole Tribe

v. Stanburg, 799 F.3d 1324, 1338 (11th Cir. 2015) (referring to “the agency’s

conclusion [in the Federal Register] that federal law preempts lease-related
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taxation”). Thus, the Eleventh Circuit attached no weight or significance to the

regulation’s caveat. Nonetheless, it remains to be seen whether this Court will

also attach no weight or significance to the regulation’s caveat, or will instead

conclude in light of the caveat that DWA’s charges are not preempted according

to the regulation itself, even though the regulation’s preamble concludes

otherwise. How this Court ultimately interprets the caveat has no bearing on

DWA’s standing to maintain its action.

D. Other Circumstances Support Desert Water Agency’s
Standing.

In addition to the fact that DWA has standing because the BIA regulation

preempts its charges, other circumstances of the case also support DWA’s

standing. As DWA stated in its brief, the Tribe, whose leased lands are the

subject of this action, claimed in its letter to Riverside County and its

subsequent action against the County that the regulation preempts the County’s

possessory interest tax, which includes DWA’s ad valorem tax, on the Tribe’s

leased lands. DWA Br. 26-27, 38-39.8 Also, non-Indian lessees on the Tribe’s

8 In the Tribe’s action against Riverside County, the district court issued an
order on February 8, 2016, denying the defendants’ motion for judgment on the
pleadings. Doc. 118, Agua Caliente Band of Cahuilla Indians v. Riverside
County, et al., no. ED CV 14-0007 DMG (DTBx). The district court’s order
further demonstrates that the BIA regulation purports to preempt all state
charges on the Tribe’s leased lands; the order states that the regulation “purports
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reservation have sent demand letters to Riverside County and DWA, claiming

that the County’s possessory interest tax and DWA’s ad valorem tax,

respectively, are preempted, and that they are entitled to refunds for payments of

past taxes. DWA Br. 39-40. Further, the regulation potentially deprives DWA

of revenues necessary to pay its share of State Water Project (“SWP”) costs,

thus potentially depriving DWA of the right to obtain SWP water. DWA Br.

34-35. These circumstances further demonstrate that the BIA regulation causes

DWA to suffer imminent harm and that DWA has standing.

The United States argues that the circumstances cited by DWA are

insufficient to establish standing because DWA has not shown that Interior has

taken or threatened to take action to prevent DWA from applying its charges, or

that non-Indian lessees have stopped paying DWA’s charges. U.S. Br. 7-8, 11,

13, 16-19, 24. As explained above, DWA is not required to make this showing,

to clarify that leaseholds and possessory interests are not subject to state
taxation of any kind,” id. at 12; that “[t]here is no ‘applicable Federal law’
holding that a possessory interest tax on non-Indian lessees is not preempted by
federal law or otherwise contravening the express language of” the regulation,
id. at 13; and that the regulation “plainly states that a possessory interest in
reservation land is not subject to any state tax,” id. at 15. The district court’s
order, by concluding that the regulation preempts all state charges as applied on
Indian leased lands, further demonstrates that DWA has standing here. The
district court’s decision is included in the Supplemental Addendum filed
contemporaneously with this brief.
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because the regulation causes DWA to suffer actual or imminent concrete harm

by preempting its charges as applied on the Tribe’s leased lands. The additional

circumstances cited by DWA are nonetheless relevant, however, because they

show that the preemption issue raised in DWA’s Complaint is not abstract or

hypothetical, or that this Court’s opinion would be advisory; rather, these

circumstances show that the preemption issue involves an actual controversy

that is sufficiently direct and immediate “as to assure that concrete adverseness

which sharpens the presentation of issues upon which the court so largely

depends for illumination.” Massachusetts v. EPA, 549 U.S. 497, 517 (2007).

These circumstances further demonstrate DWA’s standing, in addition to the

fact that the regulation causes DWA to suffer actual or imminent concrete harm

by preempting DWA’s charges.

Although the United States argues that harm occurring to a plaintiff

subsequent to the filing of its complaint cannot be considered in determining

whether the plaintiff has standing, U.S. Br. 11, 17, 24, some of the harm caused

by the BIA regulation’s preemption of DWA’s charges will necessarily occur in

the future, and this Court has held that the prospect of future harm may be

sufficient to confer standing. Central Delta Water Agency v. United States, 306

F.3d 938, 947 (9th Cir. 2002) (“[T]he possibility of future injury may be
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sufficient to confer standing on plaintiffs; threatened injury constitutes ‘injury in

fact.’”); Washington Envtl. Council v. Bellon, 732 F.3d 1131, 1140 (9th Cir.

2013) (“Injury may also include the risk of future harm . . . .”); Valle del Sol,

Inc. v. Whiting, et al., 732 F.3d 1006, 1015 (9th Cir. 2013) (“It is well-

established that, although a plaintiff ‘must demonstrate a realistic danger of

sustaining a direct injury as a result of a statute’s operation or enforcement,’ a

plaintiff ‘does not have to await the consummation of threatened injury to obtain

preventive relief,’” quoting Babbitt v. United Farm Workers, 442 U.S. 289, 298

(1979)).

III. DESERT WATER AGENCY’S ACTION IS RIPE FOR REVIEW.

Although the United States’ brief conflates the standing and ripeness

issues, see note 2, supra, the United States argues that DWA’s action is

specifically not ripe for review under the Supreme Court’s decisions in Lujan v.

National Wildlife Federation, 497 U.S. 871, 891 (1990), and National Park

Hospitality Ass’n v. U.S. Dep’t of Interior, 538 U.S. 803, 809 (2003). U.S. Br.

27-29.

The United States argues that DWA’s action is not ripe under National

Wildlife Federation because that decision held that an action challenging a
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federal regulation is not ripe until “the scope of the controversy has been

reduced to more manageable proportions, and its factual components fleshed

out, by some concrete action applying the regulation to the claimant’s situation

….” National Wildlife Federation, 497 U.S. at 891; U.S. Br. 28; see id. at 14,

23. The United States neglects to mention, however, that National Wildlife

Federation stated in the next sentence that “[t]he major exception, of course, is

a substantive rule which as a practical matter requires the plaintiff to adjust his

conduct immediately,” and that “[s]uch agency action is ‘ripe’ for review at

once.” National Wildlife Federation, 497 U.S. at 891. The United States’

failure to mention this passage is telling. The BIA regulation requires DWA to

“adjust [its] conduct immediately,” by preempting DWA’s charges and

requiring DWA to cease applying them, and thus DWA’s action is “ripe for

review at once” under the “major exception” described in National Wildlife

Federation. DWA Br. 40-43.

The United States argues that DWA’s action is not ripe under National

Park Hospitality because that decision held that the plaintiff’s challenge to a

federal regulation was not ripe because the regulation “does not command

anyone to do anything or refrain from doing anything,” and “creates no legal

rights or obligations.” National Park Hospitality, 538 U.S. at 809; U.S. Br. 16,
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20. Here, the BIA regulation “command[s]” DWA to “refrain from” applying

its charges, and creates “legal rights and obligations” by preempting DWA’s

charges. Thus, DWA’s action is ripe for review under National Park

Hospitality. DWA Br. 54-57.

The United States’ argument concerning the lack of any “enforcement

mechanism” in the BIA regulation reveals, perhaps unwittingly, why DWA’s

action is ripe, and how the instant case is distinguishable from National Wildlife

Federation and National Park Hospitality. The United States asserts that the

BIA regulation “does not contain any ‘enforcement’ mechanism through which

[the Department of the] Interior could stop DWA, or any similarly situated

entity, from imposing charges on non-Indian lessees,” and thus the district court

“miscast” DWA’s action as a “preenforcement action.” U.S. Br. 28. The BIA

regulation contains no enforcement mechanism because its preemption of state

charges is self-executing and immediate, and is not contingent on future agency

action or events. The BIA regulation is thus fundamentally different from the

regulations that were held not ripe for review in National Wildlife Federation

and National Park Hospitality, which established extensive federal regulatory

programs that were administered and enforced by federal agencies. See DWA

Br. 42-43, 54-56. Since the BIA regulation has an immediately preemptive
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effect, DWA’s action challenging the regulation is immediately ripe for review.

See Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967) (noting ripeness

where “no claim is made here that further administrative proceedings are

contemplated”).

CONCLUSION

This Court should reverse and remand the district court decision.

Respectfully submitted,

/s/ Roderick E. Walston
Roderick E. Walston
Steven G. Martin
Attorneys for Appellant Desert Water Agency
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Appellant Desert Water Agency (“DWA”) submits this Addendum of

Cited Documents in Support of its Reply Brief. The document in this

Addendum is cited at page 25, footnote 8, of Appellant Desert Water Agency’s

Reply Brief.

TAB DOCUMENT DESCRIPTION

1. Agua Caliente Band of Cahuilla Indians v. Riverside County, et
al., no. ED CV 14-0007 DMG (DTBx), United States District
Court Order, dated February 8, 2016.
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PROOF OF SERVICE

I, Irene Islas, declare:

I am a citizen of the United States and employed in Contra Costa County,

California. I am over the age of eighteen years and not a party to the within-

entitled action. My business address is 2001 N. Main Street, Suite 390, Walnut

Creek, California 94596. On April 22, 2016, I served a copy of the within

document(s):

ADDENDUM OF CITED DOCUMENT IN SUPPORT OF APPELLANT
DESERT WATER AGENCY’S REPLY BRIEF

 by transmitting via electronic transmission the document(s) listed

above to the person(s) at the e-mail address(es) set forth below by

way of filing the document(s) with the United States Court of

Appeals for the Ninth Circuit by using the appellate CM/ECF

system.

Matthew Littleton
U.S. Dept. of Justice
Environment and Natural Resources
Division
P.O. Box 7415
Washington, DC 20009
Phone: (202) 514-4010

Attorneys for U.S. Dep’t of the Interior; Sally Jewell, Sec’y of the U.S. Dep’t of
the Interior; U.S. Bureau of Indian Affairs; Kevin K. Washburn, Ass’t Sec’y of
Indian Affairs
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I declare under penalty of perjury under the laws of the State of California

that the above is true and correct.

Executed on April 22, 2016, at Walnut Creek, California.

/S/Irene Islas

Irene Islas
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