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CORPORATE DISCLOSURE STATEMENT   

 

 

Appellant, Picayune Rancheria of Chukchansi Indians is a federally-recognized 

Indian Tribe.
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES  

    Pursuant to D.C. Circuit Rule 28(a), the undersigned counsel certifies as follows: 

A.      Parties and Amici.  The Appellants in this matter (No. 16-5328) are the 

Picayune Rancheria of Chukchansi Indians.  On consolidation with Case No. 16-

5327 Appellants also include: Stand Up for California!, Randall Brannon, Madera 

Ministerial Association, Susan Stjerne, First Assembly of God-Madera, and Dennis 

Sylvester.   

 The Appellees/Respondents in this matter are the United States of America; 

the United States Department of the Interior; Sally Jewell (Secretary of Interior), 

Bureau of Indian Affairs, Lawrence S. Roberts (Assistant Secretary of Interior for 

Indian Affairs). 

 Intervenors for the Defendant/Appellee are the North Fork Rancheria of 

Mono Indians.  
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B.  Rulings Under Review.    The ruling under review in this proceeding is the 

United States District Court for the District of Columbia’s September 6, 2016, 

Memorandum Opinion regarding Stand Up Plaintiff’s Motion for Summary 

Judgment, the Plaintiff, Picayune Rancheria of Chukchansi Indians’ Motion for 

Summary Judgment (Howell, J.)  

C.  Related Cases.    The cases on review have not previously been before this 

Court or any other reviewing court.  The Picayune Rancheria of Chukchansi 

Indian’s appeal (no. 16-5328) has been consolidated with the Stand Up Appellants’ 

appeal (No. 16-5327.) 

 

/s/ Michael A. Robinson   

                                                                             Michael A. Robinson 
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JURISDICTIONAL STATEMENT 

The district court had jurisdiction over the subject matter of this action 

pursuant to 28 U.S.C. § 1331, 28 U.S.C. § 1362, and 5 U.S.C. § 701-706.  On 

September 9, 2016, the district court granted Appellees’ motions for summary 

judgment and issued a final judgment.  Dkt. 169.  That judgment is a final judgment 

disposing of all the parties’ claims.   

On November 15, 2016, Picayune timely filed a notice of appeal from the 

summary judgment order and final judgment.  Dkt. 180.  This Court has jurisdiction 

to hear this appeal under 28 U.S.C. §1291, which provides that: “The courts of 

appeals … shall have jurisdiction of appeals from all final decisions of the district 

courts ….” and pursuant to 5 U.S.C. § 701-706.     

ISSUES PRESENTED FOR REVIEW 

1. Whether the Secretary of Interior’s Two-Part Determination finding 

that an “off-reservation” casino proposed by the North Fork 

Rancheria of Mono Indians was arbitrary and capricious due to its 

failure to fully and reasonably consider the detrimental impact of the 

proposed casino on the Picayune Rancheria of Chukchansi Indians, an 

Indian located only 26.4 miles from the proposed “off-reservation” 

site? 

2. Whether the Secretary of Interiors decision to take the “off-

reservation” parcel of land into trust for gaming purposes was 

arbitrary and capricious when that decision rested on arbitrary and 
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capricious Two-Part Determination and a gubernatorial concurrence 

that was struck down as invalid under California law? 

 

STATEMENT OF THE CASE 

25 U.S.C. § 2719, subsection (a) prohibits gaming on lands acquired by the 

Secretary of Interior in trust for the benefit of an Indian tribe after October 17, 1988.   

25 U.S.C. § 2719, subsection (b)(1)(A) creates a limited exception to the 

prohibition against gaming on lands acquired in trust after October 17, 1988, by 

providing:   

[T]he Secretary, after consultation with the Indian tribe and appropriate State, 

and local official, including officials of other nearby Indian tribes, determines that a 

gaming establishment on newly acquired lands would be in the best interest of the 

Indian tribe and its members, and would not be detrimental to the surrounding 

community, but only if the Governor of the State in which the gaming activity is to 

be conducted concurs in the Secretary’s determination[.] 

STATEMENT OF THE CASE 

A. Nature of the Case 

This is an action involving the Indian Gaming Regulatory Act, 25 U.S.C. § 

2701, et seq., as it pertains to the North Fork Rancheria of Mono Indians’ (the  

“North Fork Tribe”) efforts to develop an “off-reservation” casino on a 305-acre 
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parcel of land (the “Madera Site”) immediately adjacent to a major state 

thoroughfare just outside the City of Madera, California.  The North Fork Tribe’s 

proposed “off-reservation” casino is a mere 26.4 miles from an existing “on-

reservation” tribal casino, the Chukchansi Gold Resort and Casino (“Chukchansi 

Gold”), operated by the Picayune Rancheria of Chukchansi Indians (the “Picayune 

Tribe.”)  It has been shown that the North Fork Tribe’s proposed casino will have a 

significant negative financial impact on Chukchansi Gold Resort and that it is 

likely to severely limit the Picayune Tribe’s ability to finance its governmental 

functions and provide services to tribal members.   

At issue are two decisions of the Secretary of the United States Department 

of Interior (“Secretary”).  The first decision at issue concerns Secretary’s 

determination that North Fork Tribe’s proposed “off-reservation” casino would be 

beneficial to the North Fork Tribe and its members and would not detrimental to 

the “surrounding community” including other nearby Indian tribes.  As discussed 

in greater detail below, such a determination is a necessary prerequisite for the 

North Fork Tribe to conduct gaming at the Madera Site.   The decision is at issue 

because the Secretary made the determination after acknowledging substantial 

impacts on the Picayune Tribe and despite that it is the Department of Interiors 

policy that it “will not approve a tribal application for off-reservation gaming 
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where a nearby Indian tribe demonstrates this it is likely to suffer a detrimental 

impact as a result.”  Joint Appendix (“JA”), p. 1534, Dkt. 128-8.    

The second Secretarial decision at issue is the Secretary’s decision to take 

the Madera Site into to trust with the specific purpose of authorizing the North 

Fork Tribe to develop a substantial gaming facility.  This decision is at issue for 

two reasons: (1) the decision to accept that land into trust was, as a matter of law, 

dependent upon the Secretary’s unsound determination that the proposed facility 

would not be detrimental to the “surrounding community” including “nearby 

Indian tribes”; and (2) the Secretary’s decision to take land the into trust for 

gaming purposes was  premised on the Governor of California’s concurrence in the 

Secretary’s two-part determination, a power that the California’s Fifth District 

Court of Appeals has ruled the Governor does not have.    

B. Course of Proceedings 

Appellant, Stand Up for California! filed the first complaint in these 

consolidated cases on December 19, 2012.  Dkt. 1.  Picayune filed its Complaint on 

December 21, 2012.  (Case No. 12cv02071-BAH) On January 9, 2013, in a minute 

order, the district court consolidated the matters.   By Minute Order, on January 17, 

2013, the District Court granted the North Fork Tribe’s application to intervene.   

Stand Up filed a motion for preliminary injunction, Dkt. 28, as to which 

Picayune offered clarifying arguments. Dkt. 31. On January 29, 2013, the District 
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Court denied Stand Up’s motion for preliminary injunction. Dkt. 41.  Thereafter, 

Stand Up filed a series of amended complaints, ending with its Third Amended 

Complaint.  Dkt. Nos.  56, 84, 103.  

On January 9, 2015, Stand UP and the Picayune Tribe each filed a motion 

for summary judgment. Dkt. No’s.  106, 108.  On February 13, 2015, the Secretary 

and the North Fork Tribe each filed cross-motions for summary judgment.  Dkt. 

Nos. 113, 115.  On January 25, 2015, the District Court entertained argument on 

the parties’ motions and cross-motions for summary judgment.    

On September 30, 2015, the District Court requesting briefing on whether 

the State of California was a necessary party pursuant to Federal Rule of Civil 

Procedure 19 in relation to issues concerning the validity of the Governor of 

California’s concurrence in the Secretarial determination for the Madera Site and 

simultaneously issued a temporary stay of the matter.   Dkt. 135. 

On September 6, 2016, the District Court issued an order denying Stand 

Up’s and the Picayune Tribe’s motions for summary judgment and granting in part 

and denying in part the North Fork Tribe’s and the United States’ respective cross-
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motions for summary judgment and entering final judgment in the matters.  Dkt. 

169.   

C. Primary Authority 

1. Authority to Provide a Secretarial Determination.   

25 U.S.C. § 2719, subsection (a) prohibits gaming on lands acquired by the 

Secretary of Interior in trust for the benefit of an Indian tribe after October 17, 1988.  

25 U.S.C. § 2719, subsection (b)(1)(A) creates a limited exception to the prohibition 

against gaming on lands acquired in trust after October 17, 1988, by providing:   

[T]he Secretary, after consultation with the Indian tribe and 

appropriate State, and local official, including officials of other 

nearby Indian tribes, determines that a gaming establishment on 

newly acquired lands would be in the best interest of the Indian tribe 

and its members, and would not be detrimental to the surrounding 

community, but only if the Governor of the State in which the 

gaming activity is to be conducted concurs in the Secretary’s 

determination[.] 

 

The Indian Gaming Regulatory Act (“IGRA”) implementing regulations 

define “surrounding community” as:  “[L]ocal governments and nearby Indian 

tribes located within a 25-mile radius of the site of the proposed gaming 

establishment.”  25 C.F.R. § 292.2.  The regulations indicate that a local governor 

or nearby Indian tribe beyond a 25-mile radius may be considered part of the 

“surrounding community” if “it can establish that its governmental functions, 
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infrastructure or services will be directly, immediately and significantly impacted 

by the proposed gaming establishment.”  25 C.F.R. § 292.2.  

The regulations require the Secretary to conduct a meaningful consultation 

with members of the “surrounding community” and local governments and a 

nearby Indian tribe that successfully rebut the 25-mile radius rule by showing that 

it will be directly, immediately and significantly impacted by the proposed gaming 

establishment.  25 C.F.R. §§ 292.19-292.21.  Thus, the Secretary must request 

members of the “surrounding community” to provide comments relevant to the 

following areas:   

(1) The environmental impacts on the surrounding area and plans for 

mitigating adverse impacts;  

 

(2) Anticipated impacts on the social structure, infrastructure, services, 

housing, community character, and land use patterns of the surrounding 

community; 

(3) Anticipated impact on the economic development, income, and 

employment of the surrounding community; 

 

(4) Anticipated costs of impacts to the surrounding community and 

identification of sources of revenue to mitigate them;  
 

(5) Anticipated costs, if any, to the surrounding community of treatment 

programs for compulsive gambling attributable to the proposed gaming 

establishment; and 
 

(6) Any other information that may assist the Secretary in determining 

whether the proposed gaming establishment would or would not be 

detrimental to the surrounding community.   
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25 C.F.R. § 292.20.  The regulations require the Secretary to provide a copy of all 

comments it received during the consultation process to the applicant tribe so the 

applicant tribe could provide a written responses.  25 C.F.R. § 292.19(c).  The 

regulations provide that: 

The Secretary will consider all the information submitted under §§ 

292.16-292.19 in evaluating whether the proposed gaming 

establishment is in the best interest of the tribe and its members and 

whether it would or would not be detrimental to the surrounding 

community.”    

  

25 C.F.R. § 292.21.  The Department of Interior’s stated policy is that “it will not 

approve a tribal application for off-reservation gaming where a nearby Indian tribe 

demonstrates that it is likely to suffer a detrimental impact as a result [of the 

proposed gaming facility.]”  JA p. 1534, Dkt. 128-8.  

2. Statement of Facts 

1. The Picayune Tribe.  

The Picayune Tribe is a federally recognized Indian tribe.  Indian entities 

reorganized and eligible to receive services from the United States Bureau of 

Indian Affairs, 82 Fed.Reg. 4917 (January 17, 2017).  The Picayune Tribe operates 

a class III Indian casino – the Chukchansi Gold Resort and Casino – from within 

the boundaries of the Picayune Rancheria, which is the Picayune Tribe’s historical 

reservation.  JA011, Dkt. 124-1.  The Picayune Rancheria is located along the 

western slope of Sierra Nevada Mountains approximately 26.4 miles from the site 
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of the North Fork Tribe’s proposed casino.  82 Fed.Reg. 4917 (January 17, 2017). 

2. The North Fork Tribe.   

Like the Picayune Tribe, the North Fork Tribe is a federally recognized 

Indian tribe.    The North Fork Tribe’s primary reservation consists of 80-acres of 

land (the “North Fork Rancheria”) located near North Fork, California in the 

western foothills of the Sierra Nevada Mountains.  JA p. 1605 – JA p. 1606, Dkt. 

128.9.  Additionally, the United States also hold an additional 61.5-acre parcel of 

land located in North Fork, California trust for the benefit of the Tribe.  JA 1452 – 

JA p. 1453, Dkt. 128-8.   This 61.5-acre tract of land has already been developed 

with basic infrastructure including water, sewer, and roads.  JA p. 1452 – JA p. 

1453, Dkt. 128-8.     

Despite having lands that were eligible for gaming, in March 2005, the 

North Fork Tribe submitted a formal request to the Bureau of Indian Affairs “BIA” 

to acquire the Madera Site in trust for the “development and operation of a gaming 

resort and hotel.”  JA p. 1391, Dkt. 128-7. 

At the time of the North Fork Tribe’s request, the Madera Site was privately 

owned and was not held in trust by the United States.  JA p. 025, Dkt. 124-1, JA p. 

1683, Dkt. 129-1.  Therefore, the Madera Site could only be deemed “gaming 

eligible” if the Secretary issued a Secretarial determination pursuant to 25 U.S.C. § 

2719(b)(1)(A) and the Governor of California issued a valid concurrence in that 

USCA Case #16-5327      Document #1666008            Filed: 03/14/2017      Page 19 of 65



 

10 

 

determination.  Additionally, the North Fork Tribe could only conduct gaming on 

the Madera Site after the Secretary of Interior took the Madera Site into trust.  25 

U.S.C. §) 2710(d)(1)(A)(i) (requiring the Tribe to have jurisdiction over the lands 

to be used for gaming.)   

3. The Secretary’s Decision Making Process.  

a. Initial NEPA Review. 

Months before the North Fork Tribe’s formal trust acquisition, the BIA 

began the review process required by the National Environmental Policy Act 

(“NEPA”), 69 Fed.Reg. 62,721 (October 27, 2004.).  Thus, on October 27, 2004, 

the BIA published a notice in the Federal Register of the Department of Interior’s 

intent to prepare an Environmental Impact Statement (“EIS”) regarding the 

proposed trust acquisition of the Madera Site.  Id.    Thereafter, on February 15, 

2008, the BIA published notice of the availability of the Draft Environmental 

Impact Statement (“DEIS”) concerning the proposed trust acquisition of the 

Madera Site.  73 Fed.Reg. 8898 (Feb. 15, 2008.)  On August 6, 2010, following the 

close of a written comment period and after a single public hearing on March 12, 

2008, the BIA issued a Final Environmental Impacts Statement (“FEIS”) 

concerning the trust acquisition of the Madera Site.  75 Fed.Reg. 47,621 (Aug. 6, 

2010.)  The FEIS indicated that the BIA preferred alternative was to acquire the 
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Madera Site in trust for North Tribe and for the purpose of constructing and 

operating a large-scale casino and hotel.  Id.   

b. The Secretarial Two-Part Determination.   

As required by 25 C.F.R. § 292.19, at some point after receiving North 

Fork’s request to have the United Staes taken the Madera Site into trust for gaming 

purposes, the Assistant Secretary of Interior for Indian Affairs (“Assitant 

Secretary”) began the consultation process to determining whether a casino on the 

Madera Site would be beneficial to the North Fork Tribe and its member and 

whether it would or would not result in a detrimental impact on the “surrounding 

community.”     

As part of the consultation process, the Assistant Secretary sent a 

consultation letter to the Picayune Tribe.  JA p. 1251, Dkt. 128-7.  The Picayune 

Tribe responded with several comments concerning the impacts it would suffer due 

to the North Fork Tribe’s proposed “off-reservation” casino. See, e.g., JA p. 132, 

Dkt. 124-1; JA p. 148, Dkt. 124-1; JA p. 181, Dkt. 124-2; JA p. 1378, Dkt. 128-7; 

JA p. 1253, Dkt. 128-7, JA p. 1258, Dkt. 128-7.   In particular, the Picayune Tribe 

submitted information showing that it would suffer detrimental impacts regarding 

significant negative impacts on its economic development, income, employment, 

as well as its ability to provide social services to its members.  The evidence the 

Picayune Tribe submitted indicated that if the North Fork Tribe were allowed to 
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operate a casino at the Madera Site the Picayune Tribe’s Chukchansi Gold Casino 

would likely suffer revenue losses of up to 32 percent.   JA p. 1253, Dkt. 128-7; JA 

p. 1534, Dkt. 128-8. 

On August 31, 2011, Assistant Secretary of Indian Affairs issued a Record 

of Decision concerning the North Fork Tribe’s request for a Secretarial 

determination for the Madera Site.  JA p. 1443 – JA p. 1537, Dkt. Nos. 128-8, 128-

9.  In his Record of Decision, the Assistant Secretary determined that authorizing 

the development and operation of a class III casino on the Madera Site would be 

beneficial to the North Fork Tribe and would not be detrimental to the surrounding 

community.  JA p. 1535, Dkt. 128-9. 

In his August 31, 2011, Record of Decision, the Assistant Secretary 

specifically addressed the impact the North Fork Tribe’s proposed “off-

reservation” casino would have on the Picayune Tribe.  JA p. 1534, Dkt. 128-9.  Of 

particular importance, in the Record of Decision, the Assistant Secretary appears to 

have confirmed that he determined that the Picayune Tribe satisfied the criteria 

outlined in 25 C.F.R. § 292.2 to be consulted as part of the “surrounding 

community.” On this point he stated:   

Picayune operates an existing class III gaming facility in 

Coarsegold, California approximately 39 miles from the Site.1   

                                                      
1 It is unclear how the Assistant Secretary determined that Chukchansi Gold is 39 

miles from the Madera Site.  As the District Court acknowledged there was some 
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Picayune is not a “nearby Indian tribe” within the IGRA’s definition 

of “surrounding community” under our regulations.  See 25 C.F.R. 

§ 292.2.  However, the relative proximity of Picayune’s lands, 

headquarters, and existing class III gaming facility to the Site has 

led me to consider their comments in making my determination.” 

 

JA p. 1533, Dkt. 128-8.  Additionally, the Assistant Secretary noted that “[t]he 

reality of the economics of class III gaming, tribal government service delivery, 

and tribal interests in land compels me to accord some weight to Picayune’s 

concerns in this instance.”   Id.    

 In considering the Picayune Tribe’s comments, the Assistant Secretary 

acknowledged that the Picayune Tribe submitted evidence showing that the 

Picayune Tribe projected that the Chukchansi Gold Casino would lose up to 32.4 

percent of its revenues.  JA p. 1534, Dkt. 128-8.  Additionally, the Assistant 

Secretary noted that the Picayune Tribe’s comments indicated that as a direct result 

of those revenue losses the Picayune Tribe would have cut employment and would 

preclude the Picayune Tribe from providing critical services to its members.  JA p. 

1534, Dkt. 128-8.  Finally, the Assistant Secretary acknowledged that the Picayune 

                                                      

confusion on this issue, but in reality, radius (or straight line distance) from 

Chukchansi Gold to the Madera Site is only 26.4 miles.   

USCA Case #16-5327      Document #1666008            Filed: 03/14/2017      Page 23 of 65



 

14 

 

Tribe’s comments indicated that the loss of revenues would also force the Picayune 

Tribe to cut or even eliminate existing governmental programs.  Id.  

 Notably, without providing any authority for the proposition, the Assistant 

Secretary determined that he was somehow precluded from fully considering the 

Picayune Tribe’s comments or the impacts it would suffer from the North Fork 

Tribe’s proposed “off-reservation” casino.  JA p. 1533 – JA p. 1534, Dkt. 128-8.  

Thus, the Assistant Secretary stated: “[the Picayune Tribe’s] comments must be 

accorded less weight than comments submitted by communities and tribes that fall 

within the definition of “surrounding community” in our regulations.”  JA p. 1533, 

Dkt. 128-8.    Again, without citing any authority, the Assistant Secretary added: 

“[t]he weight accorded to the comments of tribes and local governments outside 

the definition of the “surrounding community” will naturally diminish as the 

distance between their jurisdictions and proposed off-reservation gaming site 

increases.”  JA p. 1534, Dkt. 128-8.  The Assistant Secretary’s Record of Decision 

never indicates how much weight he was according the Picayune Tribe’s 

comments.  Id. 

 Lastly, concerning the Picayune Tribe’s comments, the Assistant Secretary’s 

Record of Decision determines that the economic harm that the Picayune Tribe 

proved it would suffer due to competition from the North Fork Tribe’s proposed 
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“off-reservation” casino was not sufficient by itself to show a “detrimental 

impact.”  In the Assistant Secretary’s words:   

Virtually all of the detrimental economic impacts asserted by 

Picayune would result from competition with the North Fork 

Rancheria’s proposed gaming facility.  While we must accord 

weight to Picayune's concerns, competition from the Tribe’s 

proposed gaming facility in an overlapping gaming market is not 

sufficient, in and of itself, to concluded that it would result in a 

detrimental impact to Picayune.  

 

JA p. 1534, Dkt. 128-8.  Importantly, in the paragraph before to the quoted section 

above, the Assistant Secretary’s Record of Decision provided that “[t]he 

Department will not approve a tribal application for off-reservation where a nearby 

Indian tribe is likely to suffer a detrimental impact as a result.”  Id.  

Ultimately the Assistant Secretary determined that the North Fork Tribe’s 

proposed class III Resort in Madera County would not have a detrimental impact 

on the Picayune Rancheria of Chukchansi Indians.  Id.  Therefore, on August 31, 

2011, the same day he issued the Record of Decision concerning the Secretarial 

determination for the Madera Site, the Assistant Secretary forwarded the 

determination to California Governor, Edmund G. Brown and requested that the 

California Governor concur in the Assistant Secretary’s determination that gaming 

at the Madera Site would be beneficial to the North Fork Tribe and would not be 

detrimental to the surrounding community.  JA p. 1549 – JA p. 1600, Dkt. 128-9.    

On September 1, 2012, the California Governor sent a letter to the Secretary of the 
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Interior that he “concurred” with the Assistant Secretary’s determination 

concerning the Madera Site.  JA p. 1601 – JA p. 1602, Dkt. 129-9.   

c. The Trust Acquisition.   

On November 26, 2012, then-Assistant Secretary for Indian Affairs, Kevin 

Washburn, issued a Record of Decision approving the North Fork Tribe’s fee-to-

trust application for the Madera Site (hereinafter the “Trust Decision.”) The Trust 

Decision indicated that the Department determined to take the Madera Site into 

trust for the benefit of the North Fork Tribe specifically for the purpose of 

operating a casino.  77 Fed.Reg. 71,611 (Dec. 3, 2012.)   On December 3, 2012, the 

Secretary published notice of the trust acquisition in Federal Register.  77 Fed.Reg. 

71,611 (Dec. 3, 2012.)   

d. The Picayune Tribe’s Litigation Below.    

 As indicated above, the Picayune Tribe filed its Complaint in this matter on 

December 21, 2012.  D.D.C. Case No. 12cv02071, Dkt.1.   The Picayune Tribe 

sought declaratory and injunctive relief pursuant to the Administrative Procedures 

Act (“APA”), 5 U.S.C. §§ 701-706 concerning the Secretary’s August 31, 2012, 

Record of Decision and the November 23, 2012, Trust Decision.  Id.  

Regarding the August 31, 2012, Record of Decision, the Picayune Tribe 

asserted that the Assistant Secretary’s determination that the North Fork Tribe’s 

proposed casino would not be detrimental to the Picayune Tribe and the 
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“surrounding community” was arbitrary, capricious and otherwise contrary to law.  

Case No. 12cv02071, Dkt. 1.  Specifically, the Picayune Tribe alleged that the 

Department of Interior failed to properly consider the detrimental impact the North 

Fork Tribe’s proposed “off-reservation” casino would have the Picayune Tribe in 

violation of 25 U.S.C. § 2719(b)(1)(A) and 25 C.F.R. §§ 292.18(f) and 292.21.  

Case No. 12cv02071, Dkt. 1.  

Regarding the Trust Decision, the Picayune Tribe alleged that the 

Department of the Interior’s Trust Decision was arbitrary, capricious, and 

otherwise contrary to law because it violated the Indian Gaming Regulatory Act 25 

U.S.C. 2701, et seq., and the Indian Reorganization Act 25 U.S.C. § 465 by basing 

the Trust Decision on the invalid August 31, 2011, Record of Decision on a 

purported concurrence by the California Governor that was ultra vires and invalid 

as a matter of California law.  Case No. 12cv02071, Dkt. 1.   

e. The Summary Judgement Motions and the District Court’s 

Ruling.   

 

In January 2015, the Picayune Tribe filed a motion for summary judgment.  

The motion asserted that the Two-Part Determination and the Trust Decision were 

arbitrary capricious and otherwise contrary to law.  Dkt. 108-1.  Specifically 

relevant to the issues raised in this appeal, the Picayune Tribe argued that in the 

Two-Part Determination  the Assistant Secretary failed to: (1) properly treat the 

Picayune Tribe as part of the “surrounding community”;  and (2) failed to properly 
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and fully consider the economic impacts on the Picayune Tribe including ignoring 

evidence establishing the harm.  Dkt. 108-1.   

Additionally, the Picayune Tribe challenged the Assistant Secretary’s 

subsequent Trust Decision.  Dkt. 108-1.  The Picayune Tribe asserted that the Trust 

Decision was arbitrary, capricious and otherwise contrary to law because:  (1) the 

Trust Decision relied on the invalid and improper Two-Part Determination; and (2) 

the Governor’s concurrence which was necessary to the lands to be considered 

eligible for gaming was invalid and ineffective under California law.  Dkt. 108-1.  

On August 6, 2016, in the order and judgment at issue here, the District 

Court denied the Picayune Tribe’s summary judgment motion finding that the 

Department’s decisions in every regard were proper and reasonable.  Dkt. 169.    

f. Events in California and California State Court Litigation 

Directly relevant to the action below, and this appeal, there were two 

significant events that occurred in California.   

First, as the District Court discussed, on November 4, 2014, California 

voters rejected the California Legislature’s approval of a compact between the 

North Fork Tribe and the State of California concerning gaming on Madera Site by 

a margin of roughly 61 percent to 39 percent. Dkt. 169, p. 23, See Debra Bowen, 

Statement of Vote, Nov. 4, 2014, General Election, at 15, 
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http://elections.cdn.sos.ca.gov./sov/2014-general/pdf/2014-complete-sov.pdf (last 

visited March 13, 2017.)    

Second, in February 2014, Stand Up filed a complaint in California Superior 

Court for the Count of Madera in which Stand Up challenged the California 

Governor’s authority to issue a formal concurrence with the Assistant Secretary’s 

Two-Part Determination concerning the Madera Site.  Dkt. 169, 29-31.  As the 

District Court noted, the Madera County Superior Court ruled against Stand Up. 

Dkt. 169, p. 30.   The Superior Court ruled that Governor had authority to concur 

in the Two-Part Determination under the California Constitution because such 

power “was necessary for him to negotiate and conclude a compact with the [North 

Fork] Tribe.”  Id. 

Stand Up appealed the Superior Court’s ruling to California’s Fifth 

Appellate District Court of Appeal.  Id.  At the time the District Court issued ruled 

on the parties’ motions and cross-motions for summary judgment and entered final 

judgment in this matter, the Fifth Appellate District Court of Appeal had not yet 

ruled on Stand Up’s appeal.  Id., p. 31.  However, on December 12, 2016, 

approximately four months after the District Court’s entry of judgment and during 

the pendency of this appeal, the Fifth Appellate District did issue a ruling.  Stand 
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Up for California! v. California, 6 Cal.App.5th 686, 211 Cal.Rptr.3d 490 

(Cal.Ct.App. 2016) (hereinafter “Stand Up v. California.”)   

As discussed in detail below, all three justices in Stand Up v. California 

agreed that the California Governor’s concurrence in the Assistant Secretary’s 

Two-Part Determination was invalid ab initio because the Governor lacked 

authority under California law to grant the concurrence.  Id.      

Both the Governor and North Fork have filed petitions with the California 

Supreme Court seeking review of the Fifth Appellate District’s decision.  See 

http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=217

5193&doc_no=S239630. (last visited March 13, 2017.)   Under California Rules of 

Court 8.512(b)(1), the California Supreme Court has until March 24, 2017, to 

either grant review, or extend its consideration period by up to a maximum of 

ninety days.    Id.  It the California Supreme Court does not rule on the petition or 

extends the time by March 24, 2017, by rule the petitions are deemed denied.  Cal. 

Rule. Ct., 8.512(b)(2).  As of the date of this brief, the California Supreme Court 

has done neither.  See 
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http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=217

5193&doc_no=S239630. (last visited March 13, 2017.) 

SUMMARY OF ARGUMENT 

 

The Secretary’s Two-Part Determination was the first statutory prerequisite 

that the North Fork Tribe had to satisfy before it could conduct class III gaming on 

the Madera Site.  The Secretary issued the Two-Determination on August 31, 2011, 

opening the door for the North Fork Tribe to pursue the development of an “off-

reservation” casino in close proximity to the Picayune Tribe’s existing “on-

reservation” casino.  In endeavoring to aid the North Fork Tribe, the Secretary 

strained to find every justification for the North Fork Tribe’s proposed 

development, which included straining to diminish and brush aside obvious 

detrimental economic impacts the proposed “off-reservation” casino would have on 

Picayune.  Presumably, the Secretary did this to avoid the implications of a 

departmental policy pursuant to which the Secretary acknowledge, the 

[d]epartment will not approve an application for off-reservation gaming where a 

nearby Indian tribe demonstrates that it is likely to suffer a detrimental impact as a 

result.”  JA p. 1534, Dkt.128-8.   

The Two-Part Determination was arbitrary and capricious, and therefore 

invalid for numerous reasons relating to the Secretary’s treatment of the Picayune 

Tribe.  First, the Secretary failed to consider the Picayune Tribe a “nearby Indian 

USCA Case #16-5327      Document #1666008            Filed: 03/14/2017      Page 31 of 65

http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2175193&doc_no=S239630
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=2175193&doc_no=S239630


 

22 

 

tribe” that is part of the “surrounding community” despite acknowledging they met 

the criteria for such consideration.  Second, the Secretary impermissibly discounted 

the comments the Picayune Tribe provided and the harm it showed it would suffer 

without providing any authority or reasonable rationale for the discounting, and 

without articulating the standard of evaluation he was using.  Third, the Secretary 

failed to properly consider evidence that he openly acknowledged showed that the 

Picayune Tribe would suffer concrete detriment as a result of the North Fork 

Tribe’s proposed “off-reservation” casino.  Fourth, and relatedly, he attempted to 

brush aside the harm the Picayune Tribe showed it would suffer by reaching an 

arbitrary and legally incorrect conclusion the detrimental impacts arising from 

competition, alone, cannot constitute detrimental impact under the IGRA.   

The Two-Part Determination directly contradicts the letter and intent of the 

IGRA, and therefore it is arbitrary, capricious, an abuse of discretion and otherwise 

contrary to the law.  See 5 U.S.C. § 706(2)(A); 25 U.S.C. § 2719(b)(1)(A); 25 

C.F.R. §§ 292.2, 292.16-292.21. 

The Secretary’s November 23, 2012, Trust Decision was the last statutory 

prerequisite the North Fork Tribe had to satisfy before it effectively undertakes 

gaming operations on the Madera Site.  With the Trust Decision, the United States 
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accepted the Madera Site into trust with the specific purpose of authorizing the 

North Fork Tribe to establish an “off-reservation” casino.   

The Trust Decision’s determination to accept the Madera Site into trust for 

gaming purposes is arbitrary and capricious for two primary reasons.  First, the 

Trust Decision’s determination that Madera Site can be used for gaming purposes 

is entirely dependent upon the Secretary’s arbitrary and capricious Two-Part 

Determination.  Second, the Trust Decision’s determination that the Madera Site 

can be used for gaming is equally dependent upon a gubernatorial concurrence 

with the Two-Part Determination that a California Appellate Court has specifically 

struck down as invalid.  Because there is no legal underpinning for accepting the 

Madera Site into trust for gaming purposes, the components of the Trust Decision 

that purport to authorize gaming operations are arbitrary, capricious, an abuse of 

discretion, and otherwise contrary to law.  See 5 U.S.C. § 706(2)(A); 25 U.S.C. § 

2719(b)(1)(A); 25 C.F.R. §§ 292.2, 292.16-292.21. 

STANDARD OF REVIEW 

 This Court “review[s] de novo” the District Court’s grant of summary 

judgment.  Castlewoods Products, L.L.C. v Norton, 363 F.3d 1076, 1082 (D.C. Cir. 

2004).  Judicial review of the Secretary’s Two-Part Determination and Trust 

Decision is pursuant to the Administrative Procedure Act, 5 U.S.C. § 706(A).  

Under the APA, the Court must set aside the Secretary’s Two-Part Determination 
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and Trust Decision if they are “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with the law.”  5 U.S.C. § 706(A).   

An agency’s decision is arbitrary and capricious if it:  

As the United States Supreme Court explained, in reaching a decision the 

agency:    

[M]ust examine the relevant data and articulate a satisfactory 

explanation for its action including a rational connection between 

the facts found and the choice made.  In reviewing that explanation, 

we must consider whether the decision was based on a consideration 

of the relevant factors and whether there has been a clear error of 

judgment.  Normally, an agency [action] would be arbitrary and 

capricious if the agency has relied on factors which Congress has 

not intended it to consider, entirely failed to consider an important 

aspect of the problem, offered an explanation for its decision that 

runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a difference in view or the product of 

agency expertise.   

State Farm, 463 U.S. at 43. 

 Importantly, “conclusory statements will not do; an agency’s statement must 

be one of reasoning.” Amerijet Int’l, Inc. v. Pistole, 753 F.3d 1343, 1350 

(quotations omitted; emphasis in original.)  Moreover, a reviewing court cannot 
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“supply a reasoned basis for the agency’s action that the agency itself has not 

given.”  State Farm, 463 U.S. at 43.   

 Although the APA standard of review is deferential to the agency, this 

Circuit has made clear, deference to the agency’s “judgment in technical matters 

within its expertise” is only proper “when the [agency] has, in fact, exercised its 

judgment” reasonably.  Keyspan-Ravenswood, LLC v. FERC, 474 F.3d 804, 812 

(D.C. Cir. 2007).  Moreover the “presumption of agency expertise” is “rebutted” 

when an agency fails to provide reasoned support for its decision.  ALLTEL Corp. 

v. FCC, 838 F.2d 551, 563 (D.C. Cir. 1988.)    

ARGUMENT 

 

I. THE ASSISTANT SECRETARY’S TWO-PART DETERMINATION 
CONCERNING THE MADERA SITE WAS ARBITRARY AND 
CAPRICIOUS.   

The Assitant Secretary’s determination that the North Fork Tribe’s proposed 

“off-reservation” casino would not have a detrimental impact on the Picayune 

Tribe was arbitrary and capricious on several grounds because it: (1) improperly 

treated the Picayune Tribe as if were not a member of the “surrounding 

community” as defined by 25 C.F.R. § 292.2; (2) improperly, discounted the  

Picayune Tribe’s comments regarding the detrimental impacts it would suffer from 

the North Fork Tribe’s “off-reservation” casino; (3) improperly determined that 

economic harm, in and off itself, was not sufficient to show a detrimental impact; 
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and (4) ignored evidence, that Assistant Secretary acknowledged, showed that the 

Picayune Tribe would suffer substantial economic harm from the North Fork 

Tribe’s proposed “off-reservation” casino.   

A. The Assistant Secretary’s refusal to treat the Picayune Tribe as a member of the 

“surrounding community” was arbitrary, capricious and contrary to the IGRA.     

 

Although the Assistant Secretary’s Two-Part Determination does not 

directly address the issue, he appears to have determined that the Picayune Tribe 

was not a member of the “surrounding community” as defined by the IGRA’s 

implementing regulations.  JA p. 1533 – JA p. 1535, Dkt. Nos. 128-8, 128.9.  

Moreover, he appears to have made this decision based entirely on the distant the 

Picayune Rancheria’s lands and existing casino are from the Madera Site.  Id.  

Thus, in the Two-Part Determination, the Assistant Secretary notes that the 

Picayune Rancheria “operates an existing class III gaming facility … 

approximately 39 miles from the [Madera] Site” and then states “Picayune is not a 

“nearby Indian tribe” within the IGRA’s definition of “surrounding community” 

under our regulations.”  JA p. 1533, Dkt. 128-8.    The Assistant Secretary then 

goes on to find that the Picayune Tribe’s “comments must be accorded less weight 

than comments submitted by communities and tribe that fall within the definition 

of ‘surrounding communities’ in our regulations.”  Id.   This indicates that the 

Assistant Secretary made a final determination that the Picayune Tribe did not 
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meet the definition of a “nearby Indian tribe” within the “surrounding community.”  

To the extent that the Assistant Secretary made this finding his Two-Part 

Determination is internally inconsistent and directly contrary to the IGRA and the 

IGRA’s implementing regulations.   

The provision within the IGRA’s implementing regulations that defines the 

“surrounding community” provides:    

Surrounding Community means local governments and nearby 

Indian tribes located within a 25-mile radius of the site of the 

proposed gaming establishment.  A local government or nearby 

Indian tribe located beyond the 25-mile radius may petition for 

consultation if it can establish that its governmental functions, 

infrastructure or services will be directly, immediately and 

significantly impacted by the proposed gaming establishment.   

 

25 C.F.R. § 292.2.  The commentary that accompanied section 292.2 at the time 

the Department of Interior adopted the rule specifically addresses the establishment 

of the 25-mile radius standard, and the included exception.  That commentary 

clearly indicated that the 25-mile radius represents the appropriate distance within 

which detrimental impacts could be presumed.  See Gaming on Trust Lands 

Acquired After October 17, 1988, 73 Fed.Reg. 29354-01.  However, the 

presumption that the impacted, and therefore “surrounding community” included 

only those within the 25-mile radius could be rebutted.  Id.   To successfully rebut 

the 25-mile radius, the Indian tribe, or community, had to show that “its’ 
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governmental functions, infrastructure, or services will be directly, immediately 

and significantly impacted by the proposed gaming establishment” as the 

regulations themselves provide.  Id.   

Notably, the Assistant Secretary’s Two-Part Determination implicitly 

acknowledged that the Picayune Tribe successfully rebutted the 25-mile radius 

rule.  JA p. 1533 – JA p. 1535, Dkt. Nos. 128-8, 128-9.  In particular, in the Two-

Part Determination, the Assistant Secretary stated “the relative proximity of 

Picayune’s lands, headquarters, and existing class III gaming facility to the 

[Madera] Site has led me to consider [the Picayune Tribe’s] comments in making 

my determination.”  JA p. 1533, Dkt. 128-8.  Additionally, the Assistant Secretary 

stated, “[t]he reality of the economics of class III gaming, tribal government 

service delivery, and tribal interests in land compels me to accord some weight to 

Picayune’s concerns in this instance.”  Id.  Critically, to support his consideration 

of the Picayune Tribe’s comments the Assistant Secretary stated: 

Our regulations contemplate such consideration at 25 C.F.R. § 

292.2: 

A local government or nearby Indian tribe may petition 

for consultation if it can establish that its governmental 

functions, infrastructure, or services will be directly, 

immediately and significantly impacted by the proposed 

gaming establishment. 

 

JA p. 1434, Dkt. 128-8. 
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The clear language of the Assistant Secretary’s Two-Part Determination 

indicates that he found that the Picayune Tribe had successfully rebutted the 25-

mile radius rule.  Hence, his finding that he was compelled to consider the 

Picayune Tribe’s comments in making his determination.  JA p. 1533, Dkt. 128-8. 

Yet, despite this finding, and without announcing any justification, the Assistant 

Secretary still deemed the Picayune Tribe to be outside the “surrounding 

community.”  Id.   

 To that extent, the Assistant Secretary determined that Picayune was not a 

nearby Indian tribe within the “surrounding community,” that decision was 

arbitrary, capricious and contrary to 25 C.F.R. § 292.2.  The designation as being a 

“nearby Indian tribe” within the “surrounding community” is critical because it has 

direct importance to the consideration of the detrimental impacts of a proposed 

“off-reservation” casino.  As the Assistant Secretary noted in his Two-Part 

Determination, as a matter policy “[t]he Department will not approve a tribal 

application for off-reservation gaming where a nearby Indian tribe demonstrates it 

is likely to suffer a detrimental impact as a result.”  JA p. 1533, Dkt. 128-8.    

B. The Assistant Secretary’s determination to discount the Picayune 

Tribe’s comments was arbitrary, capricious and contrary to the 

IGRA.   
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 Being part of the “surrounding community” has specific consequences.  

Most importantly, as the District Court recognized, being part of the “surrounding 

community” triggers the Secretary of Interior’s duty to consult regarding the 

proposed facility.  However, because it took a blinkered view of Picayune’s claims 

and the Secretary of Interior’s obligations, the District Court failed to appreciate 

the full importance the consultation required by section 292.19 has in relation to 

the Secretary’s evaluation of whether the proposed facility is “detrimental to the 

surrounding community.”   

 The sole purpose of the consultation provision is to allow all members of the 

“surrounding community” to provide information concerning the impacts of the 

proposed gaming establishment.  See 25 C.F.R. § 292.20(b).  This includes 

providing comments and information concerning the “[a]nticipated impact on the 

economic development, income, and employment of the surrounding community.”  

25 C.F.R. § 292.20(b)(3). 

Notably, nothing in the IGRA implementing regulations hints at the 

Secretary having any discretion to discount the weight of any Indian tribe that has 

rebutted the 25-mile radius rule.   To be sure, discounting the weight given to such 

comments swallows the exception provided to Indian tribes that can rebut the 

presumption that proposed gaming establishment will not detrimentally impact 

tribes beyond the 25-mile radius.  The entire purpose of the exception is to protect 
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Indian tribes that will be directly, immediately and significantly impacted by the 

proposed gaming establishment despite being outside the 25-mile radius.   

The Assistant Secretary brushed aside the purpose of the exception to the 

25-mile radius rule with one simple statement: “[t]he weight accorded to the 

comments of tribes and local governments outside the definition of “surrounding 

community” will naturally diminish as the distance between their jurisdictions and 

the proposed off-reservation gaming site increases.”  JA p. 1534, Dkt. 128-8.  This 

justification for discounting the importance given to the impact Picayune showed it 

will suffer from North Fork’s proposed facility misses two critical points.   

First, as discussed above, by showing that it would be directly, immediately 

and significantly impacted by North Fork’s proposed facility, Picayune falls within 

the definition of “surrounding community.”  See 25 C.F.R. § 292.2.  Second, the 

distance between an Indian tribe or other government and the proposed gaming site 

relates more to whether that tribe or government can show that it will be directly, 

immediately and significantly impacted by the proposed facility.  Id.   The chances 

that an Indian tribe will be impacted may diminish as that Indian tribe’s distance 

from the proposed facility increases. However, that goes only to whether a tribe 

can rebut the 25-mile radius rule.  Id.  Naturally, Indian tribes so far beyond the 25-

mile radius that the impacts from the proposed facility are insignificant cannot be 

considered part of the “surrounding community.”  Id.  However, once an impacted 
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tribe shows a direct, immediate and significant impact is shown the distance 

between the impacted Tribe and the proposed facility is immaterial.   Id.  

 Once Picayune rebutted the 25-mile radius rule showing it would be directly, 

immediately and significantly impacted by North Fork’s proposed gaming facility 

it necessarily fell within the definition of the “surrounding community.”  Id. 

Nothing in the IGRA implementing regulations provides the Secretary with 

discretion to discount or give lesser consideration to Picayune’s comments 

concerning those impacts.  The Secretary’s act of discounting both Picayune’s 

comments and the impacts Picayune would suffer was arbitrary, capricious and 

contrary to law.  Similarly, the Assistant Secretary’s failure to fully detail and 

define the amount of weight, he did accord the Picayune Tribe’s comments 

constitutes an additional arbitrary and capricious act.    

C. The Assistant Secretary’s determination that the Picayune Tribe 
would not be detrimentally impacted by the proposed off-reservation 
casino was arbitrary, capricious and directly contradicted by evidence 
referenced in the Two-Part Determination.   

 

In the Two-Part Determination, the Assistant Secretary made a specific 

finding that the North Fork Tribe’s proposed “off-reservation” casino “would not 

have a detrimental impact on the Picayune Rancheria of Chukchansi Indians.”  JA 

1534, Dkt. 128-8.   However, that determination is directly contrary to the evidence 

addressed in the Two-Part Determination.  JA p. 1533 – JA p. 1535, Dkt. Nos. 128-
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8, 128-9.  It is similarly, contrary to the Assistant Secretary’s necessary finding 

that the North Fork Tribe’s proposed “off-reservation” casino will have a “direct, 

immediate, and significant” impact on the Picayune Tribe such that he felt 

“compelled” to consider Picayune’s consultation comments.  JA p. 1533, Dkt. 128-

8. 

As discussed above, the fact that Assistant Secretary felt compelled to 

consider the impacts on Picayune in and of itself shows that he determined that 

North Fork’s proposed “off-reservation” casino would have a significant impact on 

Picayune.  Otherwise, he could not have found that the Picayune Tribe rebutted the 

25-mile radius rule allowing and he would not have been authorized to consider the 

impacts on the Picayune Tribe at all in his determination.  See 25 C.F.R. § 292.2 

The fact that the Assistant Secretary found evidence of a detrimental impact 

in relation to the Picayune Tribe is beyond reasonable dispute.  JA p. 1533 – JA p. 

1534, Dkt. 128-8.  In addition to implicitly acknowledging that Picayune 

successfully rebutted the 25-mile radius rule, the Assistant Secretary acknowledge 

that North Fork’s proposed “off-reservation” casino would be detrimental to 

Picayune in a very concrete way.  JA p. 1534, Dkt. 128-8.  The Assistant Secretary 

specifically acknowledged that the Picayune Tribe submitted evidence showing 

that the Picayune Tribe was projected to lose revenues “of up to 32 percent as a 

result of the North Fork Rancheria’s proposed resort.”  Id.   Further, the Assistant 
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Secretary acknowledged that the comments submitted by the Picayune Tribe 

indicated that the loss of revenues would have significant impacts on the Picayune 

Tribe including (1) the reduction or elimination of government programs, (2) a loss 

of jobs at Chukchansi Gold, and (3) precluding the tribe from making per-capita 

payments to its members.  Id.    

Notably, the Assistant Secretary did not refute, debate or challenge any of 

the projected impacts.  Id.  He never pointed to any evidence that he considered 

that tended to disprove those impacts or suggest that they may not be as drastic as 

the Picayune Tribe’s evidence suggested.  Id.  Additionally, the Assistant Secretary 

provided no reasoning as to how or why the reduction of or elimination of 

governmental programs, lost jobs, and the elimination of the Picayune Tribe’s per-

capita payments to the tribal member was not a detrimental impact.  Id.  

 The only rationale the Assistant Secretary provided for his determination 

that “the IGRA does not guarantee that tribes operating existing facilities will 

continue to conduct gaming free from both tribal and non-tribal competition.”  Id.    

Operating from that premise, the Assistant Secretary attempted to reason away the 

clear injury Picayune Tribe would suffer because the source of the injury was 

competition.  As the Assistant Secretary stated:   

Virtually all of the potential detrimental economic impacts asserted 

by Picayune would result from competition with the North Fork 

Rancheria’s proposed gaming facility.  While we must accord 
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weight to Picayune’s concerns, competition from the Tribe’s 

proposed gaming facility in an overlapping gaming market is not 

sufficient, in and of itself, to conclude that it would result in a 

detrimental impact to Picayune.   

 

Id.   In other words, in the Assistant Secretary’s view, under the IGRA, the source 

of an injury, not the injury itself, determines whether the injury is detrimental to 

the injured party.   This logic is inherently arbitrary and lacks rational reasoning.  

Also, it runs directly counter to the IGRA, the Interior Department’s policy that it 

will not approve off-reservation casinos that are detrimental to nearby Indian 

tribes, and general principles of law.  Id.  

  Contrary to the Assistant Secretary’s suggestion, this is not a case of pure 

competition.  Here, the Madera Site can only become gaming eligible through 

affirmative government action. 25 U.S.C. § 2719(b)(1)(A).  That changes the 

scenario entirely.  The United States Supreme Court has expressly recognized that 

“probable economic injury resulting from [governmental actions] that alter the 

competitive conditions” are legally protectable interests in and of themselves.  

Clinton v. City of New York, 524 U.S. 417, 433 (1998).   

If an injury arising from competition that only comes about from 

government action is sufficient to give rise to legal protection, it necessarily should 

be sufficient to constitute a “detrimental” impact under the IGRA.  As all the 

parties must agree, the Assistant Secretary’s Two-Part Determination was a 
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mandatory prerequisite that had to be satisfied before it could become eligible for 

gaming under the IGRA.  Absent the Two-Part Determination neither of the other 

dominos -  the Governor’s concurrence, or the trust acquisition for gaming 

purposes – could fall.  Therefore, the logic behind the Assistant Secretary’s finding 

that detriment resulting from competition cannot be a “detrimental impact” under 

the IGRA is seriously misguided and inherently arbitrary.   

 The Assistant Secretary’s finding is also contrary to the language and intent 

of the IGRA.  As an initial matter, neither the IGRA nor the IGRA implementing 

regulations provide a basis for the notion that competition from a proposed “off-

reservation” casino cannot, by itself, constitute a “detrimental impact.” Neither 

contains any such limitation has no basis in the IGRA or the IGRA implementing 

regulations.   

For its part, the IGRA requires the Secretary to affirmatively determine that 

a proposed “off-reservation” casino will “not be detrimental to the surrounding 

community.”  25 U.S.C. § 2719(b)(1)(A).  The language of the IGRA is broad and 

open-ended.  Nothing in the IGRA suggests that “detriment” cannot come from a 

single source.  The limitation does not exist.   

Similarly, the IGRA’s implementing regulations do not come close to 

suggesting losses a nearby Indian gaming facility will suffer due to competition 

from an “off-reservation” casino cannot, by itself, constitute a “detrimental 
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impact.”  To be sure, the plain language of the IGRA’s implementing regulations 

indicate otherwise. 

When the Secretary begins the consultation phase for a requested Secretarial 

determination, he is required to send a “consultation letter” to, among other, 

“[o]fficials of nearby Indian tribes.  25 C.F.R. § 292.19(a)(2).  That consultation 

letter must provide certain information concerning the proposed project and 

request to the recipient to comments on, among other things, the “[a]nticipated 

impact on the economic development, income, and employment of the surrounding 

community.”  25 C.F.R. § 292.20(b)(3).”  This provision does not limit the source 

of the impacts by excluding impacts on economic develop caused by losses 

resulting from competition.  Reading such a limitation into the provision is 

inherently unreasonable.   

The unreasonableness of the determination that detrimental impacts resulting 

from direct competition with a proposed “off-reservation” casino are especially 

apparent when considering the impacts on “nearby Indian tribes.”  The first and 

most obvious impact a proposed “off-reservation” casino would have on a nearby 

Indian tribe is the detrimental impact the “off-reservation” facility would have on a 

nearby Indian tribe’s existing gaming facility, or its ability to develop a profitable 

gaming facility on its nearby reservation lands.  Absent the existence of an already 

operating gaming facility, or the potential to preclude a nearby tribe from 
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developing its own casino; one could only reasonably expect that job opportunities 

at the proposed facility alone would be beneficial to a nearby Indian tribe and its 

members.   

The IGRA and the IGRA’s implementing regulations ask only whether the 

proposed “off-reservation” will have a detrimental impact on the surrounding 

community.  Neither limits what can constitute detrimental impact.  Likewise, 

neither requires an accumulation of divergent impacts before a proposed “off-

reservation” casino can be a detriment to the surrounding community.  If one 

accepts the Assistant Secretary’s determination that competition, by itself, cannot 

constitute a detrimental impact, it would be nearly impossible for any nearby 

Indian tribe to ever show it is harmed by a proposed “off-reservation” casino.   

Such an interpretation is inherently unreasonable and arguably renders the 

requirement to consult with nearby Indian tribes meaningless.   

It would also render meaningless the very reasonable Department of Interior 

policy, according to which the Secretary acknowledged, “[t]he Department will not 

approve a tribal application for off-reservation gaming where a nearby, Indian tribe 

demonstrates that it is likely to suffer a detrimental impact as a result.”  JA 1534, 

Dkt. 128-8.     
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II. THE ASSISTANT SECRETARY’S TRUST DECISION WAS 
ARBITRARY, CAPRICIOUS AND CONTRARY TO LAW.    

The Assistant Secretary issued the Trust Decision in November 2012.  The 

Trust Decision approved the fee to trust application for the Madera Site. JA p. 

1611 – JA p. 1679, Dkt. Nos. 128-9, 128-10.  The Trust Decision gave final effect 

to the prior Two-Part Determination and officially declared the Madera Site as 

eligible for the conduct of class III gaming.  To the extent that the Trust Decision 

recognizes that the Madera Site is held in trust for gaming purposes it is arbitrary 

and capricious for two reasons: (1) it is based entirely on the arbitrary and 

capricious Two-Part Determination; and (2) it relies on a gubernatorial 

concurrence that California’s Fifth District Court Appeal has struck down as 

invalid.   

A. THE TRUST DECISION IS BASED ON THE ARBITRARY AND 
CAPRICIOUS TWO-PART DETERMINATION.   

 

The Secretary’s Trust Decision indicates that the Secretary proposed to 

accept the Madera Site into trust “for the Tribe to conduct tribal government 

gaming authorized under IGRA” because revenues from gaming would allow the 

North Fork Tribe to meet the “urgent economic needs of its members” JA p. 1618, 

Dkt. 128-9.  Thus, the Trust Determination accepts as certain that the Madera Site 

was gaming eligible under the IGRA.   
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As explained above, the Madera Site’s qualification for gaming rests initially 

on the validity of the Secretary’s August 31, 2011, Two-Part Determination.  

However, because the Two-Part Determination itself was arbitrary and capricious, 

it cannot provide a basis for accepting the Madera Site into trust for gaming 

purposes.  To find otherwise would be to completely override the statutory 

requirement for a Secretarial determination pursuant to 25 U.S.C. § 2719(b)(1)(A).  

Consequently, to the extent that the Trust Decision accepted the Madera Site into 

trust for gaming purposes, it is arbitrary and capricious.   

B. The Trust Decision is necessarily dependent upon a gubernatorial 
concurrence found to be invalid under California law.   

 

Both Picayune and Stand Up raised issues concerning the legality and 

effectiveness of the California Governor’s concurrence in the Secretarial 

determination concerning the Madera Site.  Dkt. Nos. 106, 108.  Stand Up, in 

particular, asserted that under California law, the Governor did not have authority 

to issue the concurrence.  Dkt. 106, p. 28-31.   As a consequence, Stand Up 

asserted that the Secretary’s decision to take the Madera Site into trust for gaming 

purposes was arbitrary, capricious and contrary to law.  Dkt. 106, p. 31.   

 The District Court agreed that the validity of the Governor’s concurrence 

was an issue of California law. Dkt. 169, p. 47.  As the District Court stated: 

“Contrary to the federal defendant’s position, the Court agrees with the plaintiffs 
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that a Governor’s authority to concur in an IGRA two-part determination is an 

issue of state law ….” Id.   Therefore, the District Court also agreed that “if the 

Governor lacks authority under state law to concur, the concurrence is invalid.”  Id.     

Despite acknowledging that California law was determinative of the issue 

concerning the validity of the Governor’s concurrence, the District Court declined 

to rule on the issue.  Instead, finding that as to this issue California was a necessary 

party under Federal Rule of Court 19, the District Court dismissed Stand Up’s 

causes of action challenging the validity of the California Governor’s concurrence.   

In dismissing Stand Up’s causes of action concerning the validity of the 

Governor’s concurrence, the District Court acknowledged that the issue of whether 

the Governor had authority under California law to issue a concurrence was 

pending in two appellate cases in the California state court system.2  Dkt. 169, p. 

46.  Notably, Stand Up v. California, then pending before California’s Fifth 

                                                      
2  The other case then pending was United Auburn Indian Community of the Auburn 

Rancheria v. Brown, 4 Cal.App.5th 36, 208 Cal.Rptr.3d 487 (Cal.Ct.App. 2016.) 

(“United Auburn”).  United Auburn involved the issue of whether a gubernatorial 

concurrence in a different Secretarial two-part determination violated California’s 

separation of powers doctrine.  United Auburn, 4 Cal.App.5th at 41.  California’s 

Third Appellate District Court of Appeal ruled that it did not.  Id. at 52.  Notably, 

United Auburn did not involve a scenario such Stand Up v. California in which the 

voters of California specifically rejected gaming on the parcel of land at issue in 

United Auburn.  The California Supreme Court granted review of the United Auburn 

decision.  See, United Auburn Indian Community of the Auburn Rancheria v. Brown, 

212 Cal.Rptr. 620, p. 3d 741 (Cal.2017).     
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Appellate District Court of Appeal, specifically addressed the validity of the 

Governor’s concurrence concerning the Madera Site under the specific 

circumstances of that concurrence, including the subsequent state-wide 

referendum.   See generally, Stand Up v. California, supra, 211 Cal.Rptr.3d 490.  

On December 12, 2016, during the pendency of this appeal, California’s 

Fifth Appellate District decided Stand Up v. California.  In a thoroughly reasoned 

decision, California’s Fifth Appellate District Court of Appeals found that the 

Governor’s concurrence in the Secretarial Determination concerning the Madera 

Site was invalid.  Stand Up v. California, supra, 211 Cal.Rptr.3d 490, 504.  There, 

all three Court of Appeals Judges agreed that the Governor’s concurrence 

regarding the Madera Site was invalid. However, the Judges split on the issue of 

whether the Governor had any authority whatsoever in relation to granting a 

concurrence.  Two Justices determined that the Governor had no authority at all to 

concur in the Secretarial Determination for the Madera Site, while the third Judge 

and author of the lead opinion made no clear determination of the concurrence 

power but determined if such authority existed under the California Constitution is 

must be directly tied to, and contingent upon, the existence of a state approved 

tribal-state gaming compact.  See generally, Stand Up v. California, 211 

Cal.Rptr.3d 490 – 559.   

 As Judge Smith stated in his lead opinion:  
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[I]t would be perverse to find the Governor has an implied authority 

based on an express power that the state has finally decided not to 

exercise, after protracted consideration by the Governor, the 

Legislature, and the voters.  It is no denigration of the Governor’s 

authority to say that he cannot exercise an implied power in a case 

where the voters have vetoed an exercise of the express power on 

which the implied power is purportedly based.   

Stand Up v. California, 211 Cal.Rptr.3d, at 500-501. 

 

  It is important to note that Justice Smith, like Justice Detjen and Justice 

Franson, ultimately rejected North Fork’s and California’s arguments that the 

Governor had inherent power to grant a concurrence regarding the Madera Site 

because in so doing the Governor was merely implementing existing state policy 

concerning gaming.  As Justice Smith opined, “[t]here is no rule that the Governor 

has inherent authority to take any action he pleases in areas in which the state has 

an existing policy.”  Stand Up. v. California, 211 Cal.Rptr.3d, at 501-504.    Judge 

Smith’s lead opinion notes that: 

[I]f the concurrence power exists, it is limited by the purposes of the 

state law in connection with which it would be exercised, that is, the 

purposes of Proposition 1A.  Those purposes involve the 

legalization of gambling in casinos regulated by state-approved 

compacts, not those regulated by secretarial procedures imposed 

over the state’s resistance.  I think this limit would exist even if the 

Governor’s power were supported by inherent executive authority.  

If a statute limits the power of the Governor, the Governor would 

not be entitled to exceed that limit based on the theory that the power 

is part of his inherent authority. 

Id., at 503.   
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 As noted above, despite disagreeing as to whether the Governor had any 

power to concur all three, California Fifth Appellate District Court of Appeals 

Justices agreed that: “The Governor’s concurrence [regarding the Madera Site] is 

invalid under the facts alleged in this case.”  Stand Up. v. California, 211 

Cal.Rptr.3d, at 504.    

 On January 20, 2017, North Fork petitioned the California Supreme Court to 

review the Fifth Appellate District’s ruling.  Likewise, on January 23, 2017, the 

State of California similarly filed a petition for review in the California Supreme 

Court.  Under California Rules of Court 8.512(b) the California Supreme Court has 

sixty days after the last petition is filed to grant review.  The California Supreme 

Court can extend this deadline for a maximum of ninety days.  California Rule of 

Court 8.512(b).   

The time for the California Supreme Court to grant review, or extend the 

time to make the decision runs on March 24, 2017.  However, as of the date of this 

brief, the California Supreme Court has done neither.  As a consequence, the 

decision of California’s Fifth Appellate District Court of Appeal is fully in force.  

The ruling that the Governor’s concurrence concerning the Madera Site was 

invalid and never became effective is the law in California.   
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This Court should adhere to the California Fifth Appellate District Court of 

Appeal’s ruling that the California Governor’s concurrence concerning the Madera 

Site is invalid and never went into effect.   

Past jurisprudence concerning the effect of an intervening ruling of an 

intermediate state court of appeal concerning a matter of state law critical to the 

determination of a pending federal appeal was clear:  the federal courts had a duty 

to follow the state appellate court.  West v. American Telephone & Telegraph Co., 

311 U.S. 223, 236-37 (1940). There the Supreme Court: 

Where an intermediate appellate state court rests its considered 

judgment upon the rule of law which it announces, that is datum for 

ascertaining state law which is not to be disregarded by a federal 

court unless it is convinced by other persuasive data that the highest 

court the state would decide otherwise.   

West v. American Telephone & Telegraph, 311 U.S. at 237.  In Vandenbark v. 

Owens-Illinois Glass Company, 311 U.S. 538 (1941) the Supreme Court extended 

this rule to cases such as this where the state court decided a state law issue during 

the pendency of an appeal hinging on that state law issue.  Vandenbark  311 U.S. at 

542-43. Vandenbark provided that the federal courts’ obligation to follow state 

court determinations of state law issues was not fixed as of the entry of judgment 

in the trial court.  Vanderbank, 311 U.S. at 543.   Rather the Court concluded that 

federal appellate courts must give effect to determinations of state law that 
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occurred after the district court decision then under review by the federal appellate 

court.  Id. 

 This principle of West remains sound within this Circuit.  See Waremart 

Foods v. National Labor Relations Board, 354 F.3d 870, 876 (D.C. Cir. 2004).   

Relying expressly on West, in Waremart this Court relied on decisions of 

California’s intermediate appellate courts to determine that California law did not 

authorize union organizers to handbill on privately owned property.  Waremart 

Foods v. National Labor Relations Board, 354 F.3d at 876-877.    

 Here, this Court should rely on the decision of California’s Fifth Appellate 

District Court of Appeal, finding that the California Governor’s concurrence 

concerning the Madera Site was invalid and ineffective.  The Fifth Appellate 

District Court of Appeals decision is beyond question a considered judgment on 

the unique issues specific to the California Governor’s concurrence concerning the 

Madera Site. Thus, it is the only California appellate court to consider the impact 

of a statewide referendum vote by which California voters not only expressly 

rejected a Compact authorizing gaming at the Madera Site but strongly stated their 

general objection to off-reservation gaming.    

 Importantly, neither the United States nor North Fork can point to any 

“persuasive date” that would indicate that the California Supreme Court would 
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decide otherwise.  Historically, in the few cases in which the California Supreme 

Court has considered casino gambling, it has taken a narrow and restrictive view.   

 The most recent, and only as far as Picayune could discern, example in the 

area of Indian gaming is Hotel Employees and Restaurant Employees, Intern. 

Union v. Davis, 21 Cal. 4th 585, 981 P.2d 990 (Cal. 1999) (“Hotel Employees”).  

There the California Supreme Court considered whether California voters could 

authorize Indian gaming in California through the state’s initiative process.  

As a rule in California, “all presumptions favor the validity of initiative 

measures” and therefore, initiative measures “must be upheld unless their 

unconstitutionality clearly, positively, and unmistakably appears.”  Legislature v. 

Eu, 54 Cal.3d 492, 501, 816 P.2d 1309 (Cal. 1991).  Despite this rule, the 

California Supreme Court struck down the initiative measure seeking to legalize 

Indian gaming in California.  Hotel Employees, 21 Cal.4th at 615.  

In striking down the Indian gaming initiative, the California Supreme Court 

closely scrutinized California’s long history of constitutional prohibitions of 

gaming. Id. at 591-594.  In particular, the California Supreme Court noted that 

Section 19(e) of California’s Constitution contains an express ban on “casinos of 

the type currently operating in Nevada and New Jersey.”  Id., at 594.   Even more, 

the California Supreme Court noted, the California Constitution expressly 
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mandates that the California Legislature “shall prohibit” such casinos.  Id.  In other 

words, the California Supreme Court concluded the California Constitution 

prohibited class III Indian gaming as defined by the IGRA.  Id., at 601-607.  The 

California Supreme Court arrived at this conclusion despite the strong presumption 

in favor of the people of California’s power of initiative. See Associated Home 

Builders, Inc. v. City of Livermore, 18 Cal.3d 582, 591, 557 P.2d 473 (noting that it 

is the duty of California courts to jealously guard the right of the initiative and to 

construct the power liberally whenever it is challenged.).  

In other cases, the California Supreme Court has similarly taken a narrow 

view of the types of gaming allowed within the state.  For example, in Western 

Telcon, Inc. v. California State Lottery, 14 Cal.4th 475, 917 P.2d 651 (Cal. 1996) 

the California Supreme Court even took issue the California State Lottery, ruling a 

popular state lottery game was illegal under California law.  Western Telcon, Inc., 

14 Call.4th at 479.   

Without getting into the fine details, the issue in Western Telcon was 

whether a state lottery game known as Keno was a lottery or whether it was a 

“banked game” and thus prohibited in California.  Western Telcon, Inc., 14 Cal.4th 

at 479.  After closely reviewing the constitutional and statutory authority 

concerning lotteries and gaming in California the Supreme Court determined that 

the Keno game offered by the California State Lottery was a “banked game” rather 
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than a “lottery.”  Western Telecon, Inc., 14 Cal.4th at 489-494.  Consequently, the 

California Supreme Court found that the California State Lottery was prohibited 

from continuing to conduct “Keno” games.  Western Telcon, Inc., 14 Cal.4th at 

495-496. 

Given the restrictive language, concerning Nevada and New Jersey style 

gaming in the California Constitution and the narrow approach the California 

Supreme Court has taken with regard to what types of gaming are allowed in the 

state, the only available data suggests that the California Supreme Court will take 

an equally restrictive view.  Considering these past rulings, the existing data 

suggests that it is unlikely that the California Supreme Court will uphold a 

gubernatorial concurrence that circumvents the California Legislature and the 

expressed will of California to expand gaming opportunities to “off-reservation” 

locations such as the Madera Site.  Consequently, this Court should honor the 

ruling of California’s Fifth Appellate District and find that under California law, 

the Governor’s concerning the Madera Site was invalid and ineffective.   

Such a finding is not only in line with the law of California and this Circuit, 

it is also directly in line with the IGRA.  In addition to simply providing a statutory 

basis for Indian gaming, the IGRA also seeks to strike a balance between the 

competing sovereign interests of the states, the federal government and Indian 

tribes.  Amador County, California v. Salazar, 640 F.3d 374, 376 (D.C. Cir. 2011).  
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The balance the IGRA seeks to establish can only exist if each sovereign, including 

the United States, respects the laws of the other.  This necessarily includes 

respecting the decisional law of the states concerning whether, or how, a state 

official is authorized by state law to exercise authority necessary to IGRA related 

decisions.   

The California Fifth Appellate District Court of Appeals’ recognition that 

the California Governor did not have authority to issue the concurrence concerning 

the Madera Site has important consequences for the Secretary’s decision to take 

the Madera Site into trust for gaming purposed.   

As discussed above, the Madera Site could only qualify as gaming eligible if 

the Governor issued a valid concurrence in the Secretarial determination 

concerning the Madera Site.  25 U.S.C. § 2719(b)(1)(A).   Importantly, the issue of 

whether a Governor has the authority to grant a concurrence is properly determined 

by reference to state law.   As the Ninth Circuit has recognized:   

When a Governor exercises authority under IGRA, the Governor is 

exercising state authority. . . . The concurrence (or lack thereof) is 

given effect under federal law, but the authority to act is provided 

by state law. . . .[W]hen the Governor responds to the Secretary’s 

request for a concurrence, the Governor acts under state law, as a 

state executive, pursuant to state interests.   

Confederated Tribes of Siletz Indians of Oregon v. Oregon, 110 F.3d 688, 697-98 

(9th Cir. 1997).  Thus, as a general matter, if a Governor lacks authority under state 
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law to concur, the concurrence is invalid.   Because here the California Governor’s 

concurrence has been struck down it cannot provide a basis for declaring the 

Madera Site gaming eligible.    

To be sure, the fact that the Secretary acted on an invalid concurrence is 

consequential, and those actions can and must be reversed.  See Pueblo of Santa 

Ana v. Kelly, 104 F.3d 1546, 1556-1558 (10th Cir. 1997), cert. denied, 522 U.S. 

807, 119 S.Ct. 45, 139 L.Ed.2d 11 (1997); see also Kickapoo Tribe of Indians v. 

Babbitt, 827 F.Supp. 37, 36 (D.D.C. 1993).  As the Tenth Circuit found, IGRA 

federal decisions based actions taken by Governor’s without authority under state 

law are void and must be reversed.  Pueblo of Santa Ana, 104 F.3d 1556-1558.   

Here, California’s Fifth Appellate District Court of Appeals has determined 

that the California Governor did not have authority to grant a concurrence in the 

Secretarial determination for the Madera Site.  This Court and the Department of 

Interior should respect that decision and act accordingly by determining that the 

Madera Site is not eligible for gaming and overturn the District Court’s 

determination upholding the Secretary of Interior’s determination to take the 

Madera Site into trust for gaming purposes.   

If this Court is unwilling to overturn the District Court’s ruling outright due 

to the timing of California’s Fifth Appellate District’s ruling recognizing the 
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Governor’s concurrence as invalid and unauthorized, it should remand this matter 

to the District Court with instructions to abide by the California Fifth Appellate 

Court’s ruling.   

CONCLUSION 

 

 While the Secretary’s desire to assist the North Fork Tribe in its effort to 

establish a gaming facility are laudable, the lengths to which the Secretary went to 

do so were unreasonable, arbitrary, capricious and directly counter to the language 

and purpose of the IGRA.  The Secretary’s Two-Part Determination and Trust 

Decision both acknowledge the substantial harm the Picayune Tribe would suffer 

from the proposed “off-reservation” casino.  However, in the fervor to push the 

North Fork Tribe’s plan forward, the Secretary intentionally ignored and 

disregarded the true impacts arising from the North Fork Tribe’s proposed casino 

and disregarded key provisions of the IGRA and its implementing regulations.   

For the all of the reasons set forth above, the Picayune Rancheria of 

Chukchansi Indians requests that the Court reverse the District Court’s ruling and 

remand the challenged the challenged Two-Part Determination to United States 

Department of Interior for reasoned decision-making, including a reasoned and 

detailed review of the impacts the North Fork Tribe’s proposed “off-reservation” 

casino would have on the Picayune Tribe.  In addition, the Picayune Tribe of 
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Chukchansi Indians requests that this Court declare those portions of the Trust 

Decision announcing that Madera Site is in trust for gaming purposes to be null 

and void.  Or, alternately, to remand that portion of this matter to the District Court 

with instructions to abide by the California Fifth Appellate District Court of 

Appeal’s determination that the gubernatorial concurrence with the Two-Part 

Determination was invalid.   

   

           /s/ Michael A. Robinson   

                                                                                       Michael A. Robinson  
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