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Amelia*, Olivia*, and Emma* had been in foster care for 
more than two years when the Tribal Court permanently 
suspended their parents’ rights. During that time, Amelia 
and Olivia were placed with their grandparents, Victor* 
and Molly*, while Emma was placed with an unrelated, 
non-Native foster parent. Victor and Molly always said 
that they would like to adopt all three sisters if their 
parents’ rights were suspended but they did not insist that 
Emma be placed with them because they hoped that the 
foster care placements would be temporary and the par-
ents would have the girls returned. When it became clear 
that the biological parents were not going to be able to 
care for the girls, Victor and Molly asked the Tribe’s social 
services department to place Emma with them. Although 
initially the social service department was unsure about 
moving Emma from the foster home she had been in for 
over two years, they agreed to start increasing Emma’s 
visits with her grandparents and her sisters. Emma was 
already bonded with her sisters and her grandparents 
because she often visited them during the time the girls 
were in foster care.

Once the biological parents’ rights were permanently sus-
pended, the girls became eligible for customary adoption 
through the Tribal Court. Although a customary adoption 
is a permanent adoption, it differs from a typical adoption 
because the biological parents’ rights are permanently 
suspended, rather than terminated. Victor and Molly com-
pleted a petition to adopt all three sisters and filed it with 
the Court. Emma’s foster parent hired an attorney and 
filed a petition to adopt Emma. With competing adoption 
petitions regarding Emma, Victor and Molly were wor-
ried – what if Emma was adopted by the foster parent and 

lost contact with her family and her Tribe? They had seen 
how bonded the three sisters were – what would happen if 
Emma was split up from Amelia and Olivia?

Victor and Molly called MILS and requested representa-
tion in the adoption case. MILS agreed to represent them 
and drafted updated petitions for adoption of all three 
girls. In addition, MILS filed a motion with the Tribal 
Court, asking that Emma be moved to Victor and Molly’s 
home. Under the Tribal Code, Victor and Molly were 
the first priority placement for foster care and adoption 
because they were relatives. Although Emma had been 
placed with her foster parent for a significant amount of 
time, the Tribal Code (like ICWA) did not allow for the 
time that a child spent in a non-compliant placement to 
overrule the placement preferences specified in the Code. 
The Tribal social service department was also recom-
mending that Emma be moved to her grandparents’ home 
to comply with the Code’s preferences and because it was 
in Emma’s best interest to be placed with a relative and 
with her sisters.

THE THREE SISTERS BELONG TOGETHER

(CONT PG 2)
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 My first day at MILS as a legal fellow was a whirlwind. 
It was exciting learning new names and learning how the 
office operated. The phone rang and a few minutes later I 
was told I had my first case. I was excited and anxious.  I 
was unsure of what I could do for a client being just out 
of law school and it being less than a week after taking the 
Michigan bar exam. What did I know that could possibly 
assist a client?

Creator must have heard my prayers. My first client had 
a particular problem that only MILS could handle. The 
client was in the midst of a divorce and the client’s partner 
called the Department of Natural Resources to report il-
legal possession of Migizi miigwan (eagle feathers). 
As an Anishnaabe woman who has been gifted and given 
eagle feathers, I possessed the knowledge to solve this 
problem. My anxiety went away, and I went into problem 
solving mode. Was the client a member of a federally rec-
ognized tribe? What paperwork did the client have from 
the national repository? I knew immediately that posses-

sion of the eagle feathers and parts by the client was not 
illegal, and removal by the DNR was not appropriate. 
The client had a ticket from the DNR that requested 
documentation showing that possession was legal and I 
was able to immediately forward the appropriate docu-
ments to the DNR. After sending the Michigan DNR 
documents affirming the client had legally possessed the 
eagle feathers, the Michigan DNR never contacted MILS. 
For religious reasons the client wanted the eagle feath-
ers returned in a timely fashion so I got in touch with the 
tribal liaison to the DNR. 

Within hours of contacting the tribal liaison, I was on a 
conference call with the tribal liaison and a representative 
of the Michigan DNR and got to the bottom of the situa-
tion. Without informing the client, the DNR officer who 
had removed the eagle feathers from the client’s home had 
turned them over to the client’s federally recognized tribe. 
I was then able to contact the tribe and affirm their pos-
session and schedule a pick up time for the client. 

By this time, the Tribe had intervened in the case to 
ensure that the Tribe’s unique interest in the customary 
adoption would be protected. The Tribe has a special in-
terest in ensuring that the children maintain a strong con-
nection with their Tribe and, when possible, that Tribal 
children are adopted by Tribal members.  

By the time of the hearing regarding Emma’s placement, 
Emma’s visits with her grandparents had increased to four 
nights per week with Victor and Molly. At the hearing, the 
foster parent’s attorney argued that there was a good cause 
exception to the placement priorities listed in the Code 
based on a claim that Emma had special needs. Although 
the Tribal Code does provide for a good cause exception 
to the placement priorities in very rare circumstances, this 
was not one of those circumstances. The Judge, in compli-
ance with the Tribal Code, ordered that Emma be placed 
with her grandparents pending the outcome of the adop-
tion trial. Although this was a step in the right direction 
for Victor and Molly, they remained anxious about the 
final adoption decision.

As MILS began to prepare for a contested trial regarding 
Emma’s adoption, Emma transitioned to life in her grand-
parents’ home with ease. Being around her two older sis-
ters and her grandparents, Emma flourished and showed 
no signs of the tantrums and nightmares that her foster 
parent had reported in previous months. Emma’s teachers 
and other adults in her life noticed that she was more con-
fident and playful. Before the scheduled trial date, Emma’s 
former foster parent decided to withdraw the petition to 
adopt Emma. Victor and Molly were relieved, knowing 
that what could have been an intense and uncertain day at 
Court would now likely be a celebration.

On the day of the adoption hearing, the social workers 
testified on Emma’s progress since being placed with her 
grandparents and recommended that Victor and Molly 
adopt all three sisters. The Judge agreed and granted the 
adoptions. MILS was pleased to be a part of this joyous 
moment and happy that Amelia, Olivia, and Emma will 
grow up together, knowing their relatives and their Tribe.

*Names have been changed.
                                                        

                                                                                            

(COVER STORY)

ENFORCING INDIGENOUS PEOPLES RELIGIOUS RIGHTS TO POSSESS EAGLE FEATHERS
By Elise McGowan-Cuellar
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Although this did not all happen in one day, I knew on my 
first day that what MILS does for indigenous people in the 
state of Michigan is why I wanted to become a lawyer. My 
knowledge and connections allowed me to deal with this 

case in timely manner. It gives me hope that indigenous 
people will be able to come to MILS with these and other 
problems and get the help they need for years 
to come.

MICHIGAN INDIAN LEGAL SERVICES MAKES A DIFFERENCE

An MILS attorney assisted a grandma with getting 
her grandson enrolled in his local school. The child’s 
mother had dropped her son off with his grandmother 
in July. Mom intended to move out-of-state and seek 
housing there over the summer. When September 
rolled around, and Mom had not sent for the child, 
grandma tried to enroll the child in school but the 
school refused to allow him to attend because he was 

not a resident of that district. We 
contacted the school and explained 
to them under the Michigan Re-
vised school code that a child who 
has been placed in the home of a 
relative for the purpose of securing 
a suitable home for the child (and 
not for educational purposes) shall 
be considered a resident of that 
district for educational purposes 

and shall be admitted to the school in that district. 
The school allowed grandma to enroll him and he 
started attending within the week.

An MILS attorney successfully fought to have a tribal 
court child welfare case dismissed. 

An MILS attorney helped a client fill out the paper 
work he needed to complete to get parenting time for 
his child. Mom and dad had a schedule and mom no 
longer wanted to live close enough to dad to keep up 
the established schedule. The client was able to come 
in and use Michigan Legal Help. After going through 
the documents with him, our client was able to sub-
mit them to state court and now has primary custody 
of his child. 

An MILS attorney represented a woman in an evic-
tion case. Our client was purchasing her home from 
another person and they never made a written agree-
ment. The owner filed an eviction lawsuit against her. 

Because there was no written agreement, asserting 
that the owner/landlord was filing the wrong type of 
lawsuit (forfeiture of land contract) was going to be 
very difficult. We negotiated that the client could stay 
at her home through the end of the month and the 
landlord waived all the past due house payments/rent.

An MILS attorney successfully defended a client 
charged with a probation violation.  Our client was 
under probation for a previous crime and had a duty 
to notify the probation department of any change of 
address, although the time limit for notification was 
not specified. Our client began looking for work in 
another community. Our client was charged with vio-
lating his probation by not notifying the court with a 
change of address in a timely manner. We argued that 
our client was charged with this crime three days be-
fore he signed his lease and had the lease entered into 
evidence. The client had not officially moved and had 
not been able to provide the new address to the Court 
or probation officer because he had not yet signed a 
lease and did not have an address to report. The Judge 
found the defendant not guilty.   

An MILS attorney assisted a client with completion 
of the necessary paperwork to get his child support 
adjusted because our client had lost his job. We as-
sisted him in using Michigan Legal Help to request 
an adjustment. While he was at MILS we were also 
able to assist him in filling out paperwork to get a 
bridge card.    

An MILS attorney assisted a client with filling out 
a grievance against an attorney he had hired. The 
attorney had been paid and never appeared in court 
on the client’s behalf. The client had been trying to 
contact the lawyer for weeks. Dad still was able to get 
custody but the attorney had taken all of his money. 
Dad had made multiple calls to the attorney griev-
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2016 was a busy year here at MILS. MILS attorneys provided direct 
representation in 143 separate litigation cases. Of the 143 cases, 104 
cases were new to MILS in 2016; 26 cases were opened in prior years 
and concluded in 2016; and 13 cases were opened in prior years and 
remain ongoing to this date. 

Of our 143 separate litigation cases, 43 cases were in the Bay Mills 
Tribal and Appellate Courts, 14 cases were in the Grand Traverse Band 
Tribal and Appellate Courts, 2 cases were in the Hannahville Tribal Court, 3 cases were in the Keweenaw Bay 
Tribal and Appellate Courts, 32 cases were in Lac Vieux Desert Tribal Court, 4 cases were in the Little Tra-
verse Tribal Court, 5 cases were in the Little River Trial Court, 9 cases in the Pokagon Tribal Court, and 20 
cases were in the Sault Ste. Marie Tribal Court. In addition, MILS attorneys represented clients in 7 trial level 
Michigan courts, 3 Michigan Court of Appeals cases, and 1 Secretary of State administrative hearing. The 
vast majority of cases MILS attorneys handled in 2016 were child welfare matters, evictions, and tribal court 
criminal defense cases. 

Not only did we have cases in almost all of the tribal courts in Michigan, we helped members from all the fed-
erally recognized tribes in Michigan!  Here is a breakdown of the number of members from Michigan tribes 
who contacted MILS for legal help this past year: 

ance commission, but had not had any response. He 
was not aware that he had to file a written grievance. 
We were able to send him the required form and walk 
him through what information was relevant for the 
complaint. 

We assisted the mother of a tribal member, who is 
currently incarcerated, with getting a court order from 
the Tribe to perform a DNA test on the inmate in 
order to establish paternity for enrollment purposes. 
The inmate is the father of two Indian children who 
were not currently enrolled members of the tribe.

An MILS attorney was able to obtain a favorable plea 
deal in a tribal court case. Through continued inves-
tigation and work with the Police Department, our 
client, and the other witnesses, contact was eventu-
ally made with the key witness and a statement was 
provided. The witness statement indicated that he 
was the true owner of the illegal drugs. As a result of 
the witness statement, our client was able to enter a 
very satisfactory plea negotiation with no jail time, 

a 6 month probation period, and some of the charges 
were dismissed. 

An MILS attorney helped a family obtain a guard-
ianship over a teenage tribal member.  The child 
had been subject of a tribal child welfare case years 
before. The mother passed away and the father’s 
parental rights were terminated. The court appointed 
guardian had passed away and the former guardian’s 
sister wanted to provide care for the child. 

An MILS attorney represented the daughter of a 
mentally and terminally ill mother with obtaining 
successor guardianship over her mother. The mother 
had been under guardianship by a non-profit agency 
for approximately three years. The daughter had un-
successfully applied to become the guardian on three 
different occasions. Within 6 months, we were able to 
get the position of guardian switched away from the 
non-profit and to our client.

 CONT PG 5

MILS WAS BUSY IN THE TRIBAL COURTS IN 2016
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It hardly 
seems pos-
sible today. 
On a warm 
July night 
in 1958 
in Central 
Point, Vir-
ginia--just south of Fredericksburg--Caroline County 
Sheriff Garnett Brooks and several of his deputies 
broke into the home of Richard Perry Loving, 31,  
and Mildred Delores Jeter, 25, who had been married 
in the District of Columbia a month earlier. The Lov-
ings, who were found asleep in the bedroom of their 
modest farmhouse, were charged in an indictment 
issued by a Caroline County grand jury with violat-
ing two Virginia anti-miscegenation statutes. The 
two statutes were part of a comprehensive  statutory 
scheme aimed at prohibiting and punishing interracial 
marriages.2 

Section 20-59 of the Virginia law, which prescribed 
the penalty for miscegenation, provided as follows: 
 
“Punishment for marriage.—If any white person in-
termarry with a colored person, or any colored person 
intermarry with a white person, he shall be guilty of 
a felony and shall be punished by confinement in the 
penitentiary for not less than one nor more than five 
years.”
 

The statutory scheme also included a definition of 
who was considered “a white person” and who was 
considered “a colored person” or an “American In-
dian” for purposes of the statutory prohibitions: 
 “Intermarriage prohibited; meaning of term 
‘white persons.’—It shall hereafter be unlawful for 
any white person in this State to marry any save a 
white person, or a person with no other admixture 
of blood than white and American Indian. For the 
purpose of this chapter, the term ‘white person’ shall 
apply only to such person as has no trace whatever 
of any blood other than Caucasian; but persons who 
have one-sixteenth or less of the blood of the Ameri-
can Indian and have no other non-Caucasic blood 
shall be deemed to be white persons. All laws here-
tofore passed and now in effect regarding the inter-
marriage of white and colored persons shall apply to 
marriages prohibited by this chapter.” Va.Code Ann.  
s 20—54 (1960 Repl.Vol.).3

 
 “Colored persons and Indians defined.—Ev-
ery person in whom there is ascertainable any Negro 
blood shall be deemed and taken to be a colored 
person, and every person not a colored person having 
one fourth or more of American Indian blood shall be 
deemed an American Indian; except that members of 
Indian tribes existing in this Commonwealth having 
one fourth or more of Indian blood and less than one 
sixteenth of Negro blood shall be deemed tribal Indi-
ans.” Va.Code Ann. s 1—14 (1960 Repl.Vol.).
During the course of the prosecution, the Lovings 

In addition, an additional 176 Michigan residents who are affiliated with other tribes across Turtle Island and/
or had legal issues that were federal Indian or tribal law related sought services from MILS. MILS attorneys 
opened and provided legal advice in 414 separate matters in 2016!

Bay Mills Chippewa Indian Community 35
Grand Traverse Band of Ottawa and Chippewa 46
Hannahville Indian Community 6
Keweenaw Bay Indian Community 11
Lac Vieux Desert Band of Lake Superior Chippewa 39
Little Traverse Bay Bands of Odawa 31

Little River Band of Ottawa 12
Match-e-be-nash-she-wish Band of Potawatomi 1
Nottawaseppi Huron Band of the Potawatomi 61
Pokagon Band of Potawatomi 165
Saginaw Chippewa 5
Sault Ste. Marie Tribe of Chippewa 69

        Loving v. Commonwealth of Virginia1

By John R. Runyan Jr.
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never disputed that Mr. Loving was “a white person” 
or that Mrs. Loving was “a colored person” within 
the meaning of the Virginia statutes, even though 
Mrs. Loving had Indian blood, Cherokee from her 
father and Rappahannock from her mother, and may 
have self-identified more as an American Indian 
than as an African-American or Negro. The Lovings 
pleaded guilty to the charges and were sentenced to 
one year in jail; however, the trial judge suspended 
the sentence for a period of 25 years on the condition 
that the Lovings leave the state of Virginia and not 
return together for 25 years. In his opinion, he stated 
as follows: 
 “Almighty God created the races white, black, 
yellow, malay and red, and he placed them on sepa-
rate continents. And but for the interference with his 
arrangement there would be no cause for such mar-
riages. The fact that he separated the races shows that 
he did not intend for the races to mix.”4

After their convictions, the Lovings took up residence 
in the District of Columbia and moved to vacate the 
judgment and set aside the sentence on the ground 
that the Virginia statutes which they had violated 
were repugnant to the Fourteenth Amendment’s 
Equal Protection Clause. When the state court refused 
to act on their motion, they instituted a class action in 
the United States District Court for the Eastern Dis-
trict of Virginia, requesting that a three-judge court be 
convened to declare the Virginia anti-miscegenation 
statutes unconstitutional and to enjoin the enforce-
ment of their convictions. 

The state court trial judge belatedly denied the Lov-
ings’ motion to vacate their sentences and the Su-
preme Court of Appeals of Virginia affirmed the 
convictions, upholding the constitutionality of the 
Virginia statutes. Upon appeal, the United States Su-
preme Court reversed in a unanimous opinion. Writ-
ing for the Court, Chief Justice Earl Warren rejected 
the state’s argument that because its miscegenation 
statutes punish equally both the white and Negro 
participants in an interracial marriage, the statutes–
despite their reliance on racial classifications–do not 
constitute an invidious discrimination based on race. 
The Court also rejected Virginia’s argument that 
statements in the Thirty-Ninth Congress–about the 
time of passage of the Fourteenth Amendment–indi-

cated that the framers did not intend the amendment 
to make unconstitutional state miscegenation laws. 

Emphasizing the clear and central purpose of the 
Fourteenth Amendment–to eliminate all official state 
sources of invidious racial discrimination–the Court 
concluded that “[t]here can be no question but that 
Virginia’s miscegenation statutes rest solely upon 
distinctions drawn according to race.” Thus the Court 
also concluded that restricting the freedom to marry 
solely because of racial classifications violated the 
central meaning of the Equal Protection clause. In 
addition, reasoning that marriage is one of the “basic 
civil rights of man,” fundamental to our very exis-
tence and survival, the Court found that denying this 
fundamental freedom on so unsupportable a basis 
as the racial classifications embodied in the Virginia 
statutes  would also deprive the state’s citizens of  
liberty without due process of law.
________________________

1Movie-goers will know that a motion picture based on 
this case was recently in theaters.

2 At the time, Virginia was one of 16 states which prohib-
ited and punished marriages based on racial classifications. 
Maryland repealed its prohibition against interracial mar-
riage soon after the Lovings challenged the constitutional-
ity of the Virginia statutory scheme.

3 The exception for persons with less than one-sixteenth 
‘of the blood of the American Indian’ is apparently ac-
counted for, in the words of a tract issued by the Registrar 
of the State Bureau of Vital Statistics, by ‘the desire of 
all to recognize as an integral and honored part of the 
white race the descendants of John Rolfe and Pocahontas 
* * *.’ Plecker, The New Family and Race Improvement, 
17 Va.Health Bull., Extra No. 12, at 25—26 (New Fam-
ily Series No. 5, 1925), cited in Wadlington, The Loving 
Case; Virginia’s Anti-Miscegenation Statute in Historical 
Perspective, 52 Va.L.Rev. 1189, 1202, n. 93 (1966).

4 It is unclear how the trial judge rationalized the takeover 
of the North America continent by the white race, assum-
ing he understood that the white race originated on the Eu-
ropean continent and that what he described as the “red” 
race were the only true “native” Americans.
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 My gift of $ _______________ is to support Michigan Indian Legal Services. 
 Name  _____________________________
 City State Zip  _____________________________
   _____________________________
 Phone  _____________________________
 Email   _____________________________
 (if attorney) P _____________________________

 My gift will be paid as follows: 

 □ Paid in full by check payable to the Access to Justice Fund (enclosed). 
 □ Pledged in _____ annual installments of $ __________, invoiced to me by __________ of each  
 year. 
  

Your support of MILS is critical to our ability to provide legal services that would otherwise be unavailable 
to Michigan’s Native American community. Michigan Indian Legal Services is a nonprofit organization 
that provides free legal services to those who qualify. Therefore, we do not collect any money for services 
provided to our income eligible clients. MILS relies solely on grants and various funding sources, including 
individual donations to continue to provide our legal services.

You can help! Please consider making a tax-deductible contribution this year by sending any amount to: 

Access to Justice Fund
Michigan State Bar Foundation

306 Townsend Street
Lansing, MI 48933

Your continued support will assure MILS’s ability to provide free legal services to those that need it most. 
Michigan Indian Legal Services participates in the Access to Justice Campaign to increase resources for 
civil legal aid to the poor in Michigan. The ATJ Campaign is a partnership of the State Bar of Michigan, the 
Michigan State Bar Foundation and Michigan’s civil legal aid programs. Tax deductible contributions to the 
ATJ Fund are received and administered by the Michigan State Bar Foundation according to the Access to 
Justice Fund Guidelines located at www.msbf.org/atjfund. 

SAVE THE DATE!!!
We will be celebrating Halloween and benefiting Michigan Indian Legal Services operations through the 
ATJ Fund, on October 27, 2017, at the Top of the Park in Traverse City(6:30 pm Food and Drink) 
and we would love for you to attend. 

Additional Information: Cameron Fraser, MILS, at 800-968-6877 or cfraser@mils.org

Sponsorship Opportunities: Celee Marchek, MSBF, at 800-968-6723 or Celee@msbf.org
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