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INTRODUCTION 

 This case involves an Indian casino that was recently constructed in 

Jamul, a rural community near San Diego, California. The casino, known as the 

“Hollywood Casino-Jamul,” opened in August, 2016. It was built on four parcels 

which the National Indian Gaming Commission (NIGC) and the Jamul Indian 

Village (JIV) claim is a “reservation” eligible for gaming under the Indian Gaming 

Regulatory Act (IGRA). The casino was developed, and is operated, by Penn 

National Gaming which owns 26 casinos (12 “Hollywood Casinos”) in 18 states.  

Appellants, the Jamul Action Community, Jamul Community Church and 

several Jamul residents (collectively JAC), initiated this lawsuit in 2013 after the 

NIGC, in a published notice, concluded that the casino was to be located on “the 

Tribe’s Reservation which qualifies as ‘Indian Lands’ pursuant to [IGRA].”   

(Excerpts of Record (ER) at 0157.) Although this APA lawsuit was filed over three 

years ago, the NIGC still has not provided an administrative record to support its 

determination that the casino is on a “reservation” that qualifies for Indian gaming. 

The NIGC did not provide such documentation because it does not exist. In 

fact just the opposite is true. The title record, which JAC collected and presented to 

the district court with a motion for partial summary judgement, establishes that 

none of the four parcels, on which the Hollywood Casino is constructed is Indian 

Land as defined in IGRA. (ER 361-480.) The four properties include: 
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1. Daley Parcel – Most of the casino is constructed on this 4.66 acre parcel. 

It was conveyed to the U.S. in 1978 for the benefit of half-blood Jamul 

Indians. But there is no recorded evidence that it was taken into trust by 

the Secretary of Interior for the benefit of the JIV pursuant to 25 CFR 

Part 151. Nor is there any evidence that it has been proclaimed by the 

Secretary to be a new Indian reservation pursuant to. 25 U.S.C. § 467. 

2. Daisy Driveway Parcel – The elevated driveway into the casino parking 

lot and grand entrance is constructed on this 4 acre triangle shaped 

parcel. It is currently owned by the JIV in fee. There have been at least 

two failed attempts in the past by the JIV to have this parcel taken into 

trust. But the JIV recently assured the court that they have abandoned all 

fee-to-trust applications with respect to this property.   

3. Indian Graveyard Access – This parcel is used for casino access. It is a 

1.372 acre parcel that was conveyed to the U.S. in 1982 for the benefit of 

the JIV “for an Indian graveyard and approach thereto.” There is no 

recorded evidence that it was taken into trust pursuant to Part 151. 

4.  Soil Nail Wall Easement – This 80 foot easement is on adjacent wildlife 

refuge property owned by the State. It was acquired by Penn National in 

2014 to construct a “soil nail wall” to support the casino and underground 

parking lot. It is not on reservation or trust land. 
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JAC scheduled its motion for partial summary judgement for March 11, 

2016, the same day that the Defendants had set their motions to dismiss. (ECF Nos. 

123, 127 & 133.) The court, on its own motion, reset the combined motion date to 

March 25, 2016, “in the interest of judicial economy.”  (ECF No. 134.)  But, in the 

meantime, at the request of the Defendants, the court stayed briefing on JAC’s 

motion for summary judgment, while allowing briefing and the hearing on the 

Defendants’ motions to dismiss to continue. (ER 116-119.)    

The court heard the motions to dismiss on April 22, 2016. (ECF No. 147.)  

And during oral argument the court asked JAC’s counsel if JAC intended “to prove 

that the land on which the casino is being built is not Indian lands within the 

meaning of IGRA?” (ER 487). JAC’s counsel responded that yes it was JAC’s 

intention to prove that the Hollywood Casino is not on Indian lands for the reasons 

stated in the pending motion for summary judgment. And JAC’s counsel again 

urged the court to consider JAC’s motion for summary judgement. (ER 487-488.) 

On August 8, 2016, the district court issued it Order on Defendants’ motions 

to dismiss. (ER 102-115.) The court dismissed claims 1, 2, 3, 4 and 6 of the SASC 

on the basis that the JIV was a required but, because of its claim of sovereign 

immunity, not a feasible party to be joined. With respect to the fifth (NEPA) claim 

in the SASC, the district court ruled that this Court’s earlier published decision 

denying JAC’s interlocutory appeal on the NEPA issues required dismissal.   
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Despite JAC’s urging, the district court did not directly address JAC’s 

motion for partial summary judgment. But in one paragraph toward the end of the 

Order, the court held generically that JAC’s challenge that “the land on which the 

Jamul casino being built is not Indian land” is barred by this Court’s decision in 

Big Lagoon Rancheria v. California, 789 F.3d 947 (9th Cir. 2015)(en banc).  

The court does not explain why JAC’s APA challenge to the NIGC’s 2013 

Indian Reservation determination, and related approvals, is barred. Unlike the 

situation in the Big Lagoon Rancheria case, there was no final agency action or 

APA opportunity prior to 2013 for JAC to challenge the NIGC’s determination that 

the casino is being constructed on an Indian Reservation. Obviously, JAC could 

not file an APA challenge of a NIGC final agency action before it exists. 

JAC filed a Notice of Appeal of the August 8 Order on August 15, 2016. 

(ER 1.) JAC is appealing all aspects of the court’s Order including the related 

Order to stay, and not decide, JAC’s motion for summary judgment. (ER 116-119.) 

In summary, this litigation was triggered by the undisputed fact that, despite 

the NIGC’s claim, none of the four parcels on which the casino is located is an 

Indian Reservation eligible for gaming under the IGRA. Instead, under California’s 

Constitution and law, the casino is an illegal, continuing public nuisance which is 

destroying the Jamul environment and community. It should be abated. 

  Case: 16-16442, 03/08/2017, ID: 10349390, DktEntry: 13, Page 11 of 52



5 
 

JURISDICTIONAL STATEMENT 

 The Second Amended and Supplemental Complaint (SASC), the operative 

complaint, was filed by JAC on August 26, 2014. (ER 309-339.) The district court 

had jurisdiction over the SASC pursuant to 28 U.S.C. § 1331, 5 U.S.C. §§ 701-

706, 28 U.S.C. §§ 2201-2202, 25 U.S.C. § 2714, and 18 U.S.C. § 1166.   

The district court filed an appealable Order dismissing the SASC, without leave 

to amend, on August 8, 2016.  (ER 0102-0115.) And JAC filed a timely Notice of 

Appeal on August 18, 2016.  (ER 0101.) Fed. R. App. Proc. 4.  This Court has 

appellate jurisdiction over this appeal pursuant to 28 U.S.C. § 1291.   

This action arises under several federal laws, including: 

(1) the Indian Reorganization Act (IRA), 25 U.S.C. §§ 465 et seq. (allows the 

Secretary of Interior to take land into trust and to proclaim reservations for 

tribes that were federally recognized in 1934);  

(2) the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. §§ 2700 et seq. 

(requires the NIGC to confirm that a casino is on Indian land eligible for  

gaming before approving gaming ordinances and contracts); and 

(3) the National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321 et seq. 

(requires federal agencies, including the NIGC, to study and mitigate 

adverse environmental impacts before approving major federal actions). 
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This action is also brought pursuant to 18 U.S.C. § 1166 which provides, in 

part, that “all State laws pertaining to the licensing, regulation, or prohibition of 

gambling . . . shall apply in Indian country in the same manner and to the same 

extent as such laws apply elsewhere in the State.”  At least three State laws apply: 

(1) California’s Constitution prohibits “casinos of the type currently operating 

in Nevada and New Jersey” from being authorized to operate in California.  

Cal. Const. Art. 4, Sec. 19(e); 

(2) California’s Constitution limits Indian gaming and casinos to “federally 

recognized tribes on Indian lands in California in accordance with federal 

law.” Cal. Const. Art. 4, Sec. 19(f); and 

(3) California’s Penal Code provides that “[e]very building or place used for the 

purpose of illegal gambling . . . is a nuisance which shall be enjoined, 

abated, and prevented.” Cal. Penal Code § 11225. 

Finally this action is also based on the Equal Protection clause of the United 

States Constitution. U.S. Const. amend. V; see also Adarand Constructors, Inc. v. 

Pena, 515 U.S. 200 (1995).  The JIV has been given preferences by the federal 

Defendants based on its status as a race-based group of “quarter-blood Indians.” 

JAC has standing to pursue the issues and claims asserted in the SASC and this 

appeal.  Adarand Constructors, Inc. v. Pena, 515 U.S. at 224; Bond v. United 
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States 131 S.Ct. 2355 (2011) and Match-E-Be-Nash-She-Wish Band v. Patchak 

132 S.Ct. 2199 (2012).   

The federal Defendants, including the individual federal Defendants in their 

official capacities, waived any sovereign immunity claim from suit pursuant to the 

Administrative Procedure Act (APA). 5 U.S.C. §§701-706. See also 28 U.S.C. 

§2201(a) and 25 U.S.C. § 2714. Also, the individual federal Defendants are being 

sued in their personal capacities for allowing and facilitating the construction of 

the illegal casino on non-Indian land under the color of federal law and in excess of 

the federal limitations upon their power and authority.  Ex Parte Young, 209 U.S. 

123 (1908) and Larson v. Domestic & Foreign Corp., 337 U.S. 682 (1949).   

The JIV was created in 1982 and did not exist as an entity before then.  Thus it 

does not have “inherent” sovereign immunity and it lacks “primeval” or “pre-

existing” sovereignty that predated the United States. Puerto Rico v. Sanchez 

Valle, 136 S. Ct. 1863, 1875 (2016) and United States v. Wheeler, 435 U.S. 313, 

322-323 (1978). Also, tribal sovereign immunity does not bar suits for declaratory 

and injunctive relief against individuals, including tribal officials, responsible for 

unlawful conduct. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 (1978).  

Finally, the three corporate defendants are independent, private companies and 

do not have immunity from suit. They are being sued for declaratory and injunctive 

relief for their role in constructing, managing and operating the illegal casino.  
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ISSUES PRESENTED FOR REVIEW 

 The three major issues presented for review on this appeal are: 

1. Whether, as first determined by the NIGC in 2013, the four parcels on which 

the Hollywood Casino is located is an “Indian reservation” and “Indian 

lands” eligible for Indian gaming under IGRA and California’s Constitution. 

2. Whether JAC’s APA direct challenge to the NIGC’s 2013 Indian reservation 

determination, as alleged in the SASC, is foreclosed by this Court’s decision 

in Big Lagoon Rancheria v. California, supra. 

3. Whether the JIV, which was first created as a separate tribal entity in 1982, 

and which has been an active “litigating amicus” in this lawsuit since 2014, 

is a required, but not feasible, party to claims 1, 2, 3, 4, and 6 in the SASC. 

STATEMENT OF THE CASE 

A. BIA Fee-To-Trust Casino Proposal (2003). 

In 2002 the BIA, in cooperation the NIGC, announced that it intended to 

prepare an EIS for a proposed acquisition of 101 acres in trust for a JIV “Casino 

Project.” (ER 151-152.) The casino was to be constructed on unidentified “existing 

trust land.” And casino support facilities were to be constructed on the “101 acre 

trust acquisition.” Neither the BIA, nor the NIGC, claimed that the property was a 

“reservation.” The word “reservation” was not used in the 2002 notice. (Id.) 
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In 2003, the BIA and NIGC again announced that they were going to prepare a 

Draft EIS (DEIS) for the proposed “101 Acre Fee to Trust Transfer and Casino 

Project in San Diego County, California.”  (ER 154-155.)  The DEIS was to study 

“traffic, threatened and endangered species, wildlife habitat and conservation areas 

wastewater disposal, air quality, and socio-economic impacts” of the casino 

proposal.   Again the word “reservation” was not used in the 2003 notice. (Id.) 

 The BIA was designated as the Lead Agency to prepare the DEIS.  (ER 154). 

The NIGC was designated as a Cooperating Agency with the responsibility to 

approve any gaming ordinance or management contract if  it determined that the 

lands proposed for the casino are “Indian lands” eligible for gaming under IGRA.  

(ER 155)   25 U.S.C. §§ 2710 & 2711; see also 25 C.F.R. §559.1.  

 The JIV fee-to-trust casino application permanently stalled in 2009 after the 

Supreme Court’s decision in Carcieri v. Salazar, 555 U.S. 379 (2009).  The 

Supreme Court held that the Secretary of Interior’s authority to take lands into trust 

is limited to “recognized tribes . . . under federal jurisdiction” in 1934.  Thus, 

under Carcieri, the BIA lacked the authority to take land into trust for the JIV 

because it did not exist as a separate tribal entity until 1982.The JIV’s proposed 

101 acre fee-to-trust casino proposal was never approved by the BIA or the NIGC. 

And there was no “final agency action” by either the BIA or NIGC in 2003 that 

could be challenged under the APA by JAC or any other interested party.  
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B. NIGC Indian Reservation Determination (2013). 

 In 2013, the NIGC announced that they intended to prepare a SEIS 

supplementing the BIA’s 2003 DEIS for a proposed gaming management contract 

between the JIV and San Diego Gaming Ventures – a Penn National affiliate. (ER 

157-159.) The NIGC announced that the casino and all the support facilities 

(except for the elevated driveway) would be “reconfigured” to fit on the “Tribe’s 

Reservation, which qualifies as ‘Indian Lands’ pursuant to [IGRA].” in response to 

the NIGC’s request for comments, JAC provided a 20-page letter outlining why the 

JIV did not have Indian Lands eligible for gaming under IGRA.  (ER 173-194.) 

 In July 2013, and based on its determination that the JIV had an Indian 

Reservation, the NIGC approve the JIV gaming ordinance. 25 U.S.C. §2710.  And, 

in early January 2014, the Penn National-JIV faming management contract was 

deemed approved by the NIGC by its inaction.  25 U.S.C. §2711(d). Both of those 

approvals are “final agency decisions” subject to APA review. 25 U.S.C. §2714.  

 The 2013 notice was the first time that the NIGC published an Indian Lands 

determination that the JIV had an Indian Reservation eligible for gaming under 

IGRA. But the boundaries of the “reservation” were not described. Instead, the 

notice states that the Reservation “is located in unincorporated San Diego County 

approximately 1-mile south of the unincorporated community of Jamul.” (ER 158.) 
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C. First Amended Complaint. 

This case was filed in September 2013, five months after the NIGC published 

its Indian Lands determination that the JIV had a “reservation” eligible for gaming 

under IGRA and two months after the NIGC approved the JIV gaming ordinance. 

(ECF No. 1 (corrected caption ECF No. 7).)  

JAC filed its First Amended Complaint (FAC) on February 27, 2014, 

approximately two months after the Penn National-JIV gaming management 

contract was deemed approved by the NIGC by its failure to act within 180 days of 

its submission to the NIGC. (ER 195-239.) See 25 U.S.C. § 2711(d).  The FAC 

was brought under the APA for violations of IGRA, the IRA and NEPA. Several 

residents of Jamul were added as Plaintiffs. The Defendants included the NIGC 

and DOI and several of their employees in both their official and personal 

capacities for violating federal laws with respect to their role in approving and 

allowing the construction of the casino. Three corporate Defendants and Raymond 

Hunter, JIV Chairman, were also named as Defendants for their roles in approving, 

constructing and managing the casino in violation of Federal and state law.    

On March 17, 2014, the federal Defendants filed a motion to dismiss the FAC.  

(ECF No. 21.) The Defendants argued that NIGC’s 2013 Indian Reservation 

determination was not a final agency action subject to APA review. (ECF No. 21 at 

  Case: 16-16442, 03/08/2017, ID: 10349390, DktEntry: 13, Page 18 of 52



12 
 

ECF pages 17-21.)  The federal Defendants also argue that it is premature to 

challenge the JIV-Penn National gaming management contract, despite the fact that 

it was deemed approved in January 2014. (ECF No. 21 at ECF page 21-22.) The 

federal Defendants next argue that “in the absence of a valid APA action” the FAC 

should be dismissed for failure to join the JIV. (ECF No. 21 at ECF pages 28-29.) 

 But the federal Defendants completely ignore the fact that the NIGC also 

approved JIV gaming ordinance in July 2013. Thus, even if the Court were accept 

the Defendants’ contention that 2013 Indian lands determination and the 2014 

deemed approval of the management contract are not final agency actions subject 

to APA review, there is no question that the approval the gaming ordinance is a 

“final agency decision” subject to APA review. 25 U.S.C. §§ 2710 & 2714. And, 

as acknowledged by the federal Defendants, the JIV is not a required party to a 

“valid APA action” challenging the approval of the JIV gaming ordinance. 

D. JIV’s Amicus Brief and Request for Judicial Notice. 

The federal Defendants set hearing for the motion to dismiss for May 23, 2014, 

over two months after it was filed.  This gave Defendant Hunter time to file a 

motion to dismiss and the JIV an opportunity to file a motion for leave to file an 

amicus brief dismissal.  Both motions were filed on April 25, 2014. (ECF Nos. 22 

& 23). And they were represented by the same attorney. (See ER 251-261.)  
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The JIV’s motion to file the amicus and proposed amicus totaled 52 pages of 

points and authorities that raised issues and arguments that were well beyond the 

scope of the federal Defendants motion to dismiss. (ECF Nos. 22 and 22-1.) The 

JIV also filed a Request for Judicial Notice of 24 documents totally 237 pages 

including historical documents, news articles, and pleadings in old, irrelevant 

lawsuits involving the JIV and other Jamul Indians. JAC was not a party to any of 

those lawsuits. (ECF 22-3 to 22-7.)   

The federal Defendants and Defendant Hunter did not respond, or file a 

statement of non-opposition to JIV’s motion. See Local Rule 230(c). The 

Defendants motions to dismiss were facial challenges to JAC’s FAC and, 

supposedly, did not rely on the extrinsic evidence proffered by the JIV. Nor did the 

Defendants expressly adopt the JIV’s evidence and arguments at the hearing on 

their motions to dismiss. (ER 273-308.) But, as is outlined below, the court did rely 

on the arguments and evidence proffered by the JIV in its amicus documents. 

JAC filed an ex parte request to continue the hearing on the Defendants’ 

Motions to Dismiss from May 23 to July 11, 1014, and for a fair opportunity to 

respond JIV’s amicus filings.  (ER 240-250.) JAC also filed objections to the 

documents included in the JIV’s request for judicial notice. (ER 264-272.) JAC 

requested a hearing, after having “a reasonable opportunity to conduct discovery,” 

pursuant to Federal Rule of Evidence 201(c). (Id.) Federal Rule of Evidence 201 
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(c) provides that “on timely request, a party is entitled to be heard on the propriety 

of taking judicial notice and the nature of the fact to be noticed.” And a request is 

timely if it made before the Court takes judicial notice of the fact. Id.  

The district court denied JAC’s request for a continuance of the hearing and for 

an opportunity to respond to JIV’s motion and amicus. (ECF No. 32.)  The hearing 

went forward as scheduled on May 23, 2014. (Transcript at ER 273-308.)  

E. Order dismissing the First Amended Complaint. 

On August 5, 2014, the court ruled on the pending motions (ER 120-147):  

1. The court granted JIV’s motion to file an amicus brief.  

2. The court granted JIV’s request for judicial notice in part. 

3. The court denied JAC’s request for an evidentiary hearing and discovery. 

4. The court granted Defendants motions to dismiss, with leave to amend. 

Despite their earlier request, JAC was not given an opportunity to respond to 

the JIV’s amicus and extrinsic evidence attached to its request for judicial notice. 

And the court relied heavily on the arguments and extrinsic evidence offered by the 

JIV to support its Order. Specifically, the court accepted the JIV’s unopposed, but 

irrelevant, summary of 20 years of litigation between the JIV and other half-blood 

Jamul Indians over the beneficial ownership of one of the four casino properties. 

(ER 126.) JAC was not allowed to conduct discovery or provide contrary evidence.  
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JAC does not claim an ownership interest in any property claimed by the JIV. 

Nor is JAC challenging the JIV’s beneficial ownership claim to one of the four 

casino properties. And unlike this lawsuit, none of the other beneficial ownership 

lawsuits proffered by the JIV involved JAC or an APA challenge to a 

determination by the NIGC that JIV’s property is a reservation eligible for gaming. 

This is a classic APA lawsuit; it is not a quiet title action or property dispute. 

The court, while acknowledging that the JIV was advocating its own interests in 

the amicus, states that the “court has the ability to glean useful information from 

the Tribe’s filing without being swayed by any pure advocacy.” (ER 127.) But that 

one-sided approach is directly contrary to our adversarial system which requires to 

advocates on both sides of a controversy to aggressively present their arguments 

for the court to determine the truth. That did not happen here. JAC was precluded 

from challenging the claims by the JIV before the court issued its decision.  

With respect to the federal motion to dismiss, the court agreed with the federal 

Defendants that there was no final agency action and therefore JAC’s lawsuit was 

not a valid APA lawsuit. (ER 142.) The court held that, in the absence of a valid 

APA action the FAC should be dismissed because the JIV is a required party under 

Rule 19 in non-APA claims. JAC was given leave to amend, presumably, to plead 

a final agency action and a valid APA action which is exactly what JAC pled in the 

SASC with respect to the NIGC’s approval of the gaming ordinance in July 2013. 
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The court granted Raymond Hunter’s motion to dismiss because JAC failed to 

allege his approval of the construction of the casino “violates federal law and is 

actionable apart from their APA action against the federal defendants.” (ER 140.)  

The Court also gave JAC leave to amend to include those allegations against Mr. 

Hunter – which is exactly what JAC did in the SASC. The court directed JAC to 

file a second amended complaint within 21 days. (ER 147.)   

F. Second Amended and Supplemental Complaint. 

As directed by the district court, JAC filed the SASC on August 26, 2014. 

(ER 309-339.)  In response to the court’s Order dismissing the NIGC, JAC 

challenged the NIGC’s approval of the gaming ordinance as a final agency 

decision subject to APA review. 25 U.S.C. § 2714. In response to the court’s 

Order dismissing Defendant Hunter, JAC alleged of violations of federal and state 

laws against him and other named JIV officials. The SASC includes six claims: 

1. Violation of the Indian Gaming Regulatory Act. (¶¶ 74-85.) 

2. Violation of the Indian Reorganization Act of 1934. (¶¶ 86-99.) 

3. Violation of the U.S. Constitution – Equal Protection. (¶¶ 100-114). 

4. Violation of Calif.’s Constitution and Nuisance laws. (¶¶ 115-125).  

5. Violation of NEPA – Injunction and Writ of Mandate. (¶¶ 126-142) 

6. Violation of federal Compact – as federal law. (¶¶ 143-151). 

The named defendants include two federal agencies: the DOI and the 
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NIGC. (¶¶ 11-12.) Federal Defendants also include employees and officials of the 

DOI and NIGC who were sued in their official capacity “for actions and decisions 

for which they bear responsibility” and in their personal capacities “for allowing 

and facilitating the construction of an illegal casino . . . in violation of federal and 

State law including constitutional violations.”   (¶ 10.) Several JIV officials, 

including Mr. Hunter, were sued as individuals “for allowing and facilitating the 

construction of an illegal casino . . . in violation of federal and State law including 

constitutional violations.”   (¶ 13.) Finally, the three private corporations, were 

sued for their roles in allowing, managing and facilitating the construction of the 

casino in violation of federal and State law.   (¶¶ 15-17) 

Although not named as a defendant, the JIV’s voluntary participation in 

this case “as though it was a party” was described in the SASC. (¶ 14.)  As 

summarized above, the JIV filed a litigation amicus brief and a major request for 

judicial notice which were accepted and considered by the court without an 

opportunity for formal opposition by JAC. In any event, as consequence its active 

participation as a litigation amicus and quasi-party, the JIV waived any sovereign 

immunity claim they may have had. 

G. Motion for Writ of Mandate and Related Appeal. 

On January 6, 2015, Plaintiffs filed a motion for preliminary injunction and 

for a writ of mandate to protect the status quo and compel compliance with NEPA 
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before the Hollywood Casino was constructed as outlined in the fifth (NEPA) 

claim for relief in the SASC. (ECF No. 60.)   

On May 15, 2015, the court denied JAC’s motion for an injunction and for a 

writ of mandate.  (ECF No. 93.) On May 19, 2015, Plaintiffs filed a Notice of 

Interlocutory Appeal to this Court. (ECF No. 94.) On July 15, 2016, this Court 

upheld the district court’s denial of Plaintiffs request for injunctive relief.    

Appellants then filed a Petition for Rehearing and Petition for Rehearing En 

Banc with this Court. Although both petitions for rehearing were ultimately denied, 

the appeal remained pending, and this Court retained jurisdiction, until the mandate 

was issued to the district court on November 8, 2016. (ECF No. 160.) 

H. Motion for Partial Summary Judgment 

On February 12, 2016, in response to the Defendants’ motions to dismiss, JAC 

filed a cross-motion seeking partial summary judgment on their First Claim for 

Relief in their SASC. (ER 340-481.)  Specifically, JAC requested a determination 

that none of the four properties on which the Hollywood Casino is located a 

“reservation” as that term is defined and used in IGRA.  25 U.S.C. §§ 2701-2721. 

In support of its motion, JAC submitted a Request for Judicial Notice of all the 

pertinent title documents with respect to each of the four casino properties. (ER 

382-480.) JAC’s counsel is also submitted a declaration with copies of seven 
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documents from the JIV website that depict the casino project and confirm that the 

casino, the casino parking lot, soil nail support wall and several other related 

structures are being constructed on the four separate properties. (ER 361-381.)  

As outlined in the motion, and discussed in more detail below, there is no 

genuine issue as to any material fact regarding the current title status of the title of 

these four parcels. And based on this undisputable title information, there is no 

material dispute that none of the four parcels is a “reservation” eligible for Indian 

gaming as defined in IGRA.  Furthermore there is no genuine dispute that the 

Hollywood Casino, casino parking lot, and related structures are being built on 

these four parcels which are not a “reservation” eligible for Indian Gaming under 

IGRA. Consequently, JAC is entitled to summary judgment on this key issue as a 

matter of law. Fed. R. Civ. P. 56. 

JAC set the motion for hearing on March 11, 2016, the same date set for the 

Defendants’ then pending motions to dismiss. But, “in the interest of judicial 

economy” the court on its own motion move the hearing to March 25, 2016. (ECF 

No. 134.) Then, at the urging of the Defendants, the court stayed the briefing on 

JAC’s motion for summary judgment while it allowed the briefing on the 

Defendants motions to dismiss to go forward. (ER 116-119.) 

The court’s refusal to consider JAC’s motion for summary judgment was an 

abuse of discretion. JAC respectfully requests that this Court decide the motion.   
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I. Order dismissing the Second Amended and Supplemental Complaint. 

While JAC interlocutory appeal was still pending, Defendants filed motions to 

dismiss the SASC in its entirety. (ECF Nos. 125 & 127.)  JAC objected on the 

basis that this court lacked jurisdiction to decide the motions to dismiss while the 

appeal was pending.  (Over JAC’s earlier objection, the district court had 

previously directed the parties to lodge their appellate briefs with the court. (See 

ECF Nos. 106 & 108-111.)) Without waiving these objections, JAC filed 

oppositions to Defendants’ motions to dismiss.  (ECF Nos. 143 & 144.)   

The court heard the motions on April 22, 2016. (Transcript ER 480-505.) 

And on August 8, 2016, the court granted the Defendants’ motions to dismiss 

without leave to amend the SASC.  (ER 102-115.)   

The court first ruled on JAC’s’ jurisdictional objection and held that: 

“Because the JAC’s interlocutory appeal was pending at the time the motions [to 

dismiss] were filed, it argued this court lacked jurisdiction to address them. The 

resolution of their appeal makes this this argument moot.”  (ER 108.) But this is 

not correct; the appeal was not resolved on August 8, 2016, when the court issued 

its decision. The petitions for rehearing and rehearing en banc were still pending. 

And appellate jurisdiction would not end until the mandate was issued 3 months 

later on November 3, 2016. (ECF No. 160.) JAC’s objection to the district court’s 

jurisdiction while the interlocutory appeal was pending was, and is, not moot.  
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The court next held that “[t]he JAC’s first, second, third, fourth, and sixth 

claims must be dismissed because the Tribe is a necessary party and has not been 

joined.” The court held that the JIV had sovereign immunity and could not be 

feasibly joined. This dismissal was ordered “without leave to amend.” But, it was 

“without prejudice” and was not an adjudication on the merits. Fed. R. Civ. P. 41.  

Finally, with respect to the fifth claim, the court found that the JIV was “not 

a necessary party” with respect to the NEPA claim holding that “it [JIV] had no 

legally protectable interest in the federal defendants’ execution of a NEPA 

review.” (ER 0114.) This conclusion is correct. In fact the same logic should apply 

to federal Defendants’ execution of their IGRA and IRA reviews.  

The court also held that “[t]he JAC’s fifth claim must be restricted to its 

allegation that the federal defendants approved the Tribe’s gaming ordinance 

without conducting the review procedure required by NEPA.” (ER 0108.)  The 

court then concluded that “the Ninth Circuit’s decision on the interlocutory appeal, 

issued since the hearing in this court, requires dismissal.”  (ER 113.)  

With this dismissal of the fifth claim, all the issues as to all the claims and 

all the parties in the SASC were finally decided by the district court. And on 

August 15, 2016, JAC filed a notice of appeal of the district court’s August 8, 2016 

Order and the related Orders (ER 1-48.)    
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SUMMARY OF ARGUMENT 

 JAC is asking this Court to reverse and vacate the district court’s Order 

dated August 8, 2016 dismissing the SASC without leave to amend.  (ER 102-

115.) JAC is also requesting that this Court lift the stay imposed by the district 

court on JAC’s motion for partial summary judgment  on March 3, 2016, and 

determine as a matter of law that the four parcels of land on which the casino is 

located is not an Indian Reservation eligible for Indian gaming under IGRA (ER 

116-119.) JAC is making this request for three reasons: 

 First, the undisputed facts in this case, as evidenced by the record, confirms 

that none of the four parcels on which the Hollywood Casino is located is an Indian 

Reservation eligible for gaming as defined by IGRA and the related regulations. It 

was an abuse of discretion for the district court in to stay JAC’s motion for 

summary judgement on this key issue. 

 Second, contrary to the statement made in the district court in its August 8, 

2016 Order, JAC’s APA challenge to the NIGC’s 2013 Indian Reservation 

determination, and the related approvals, is not precluded by this Court’s decision 

in the Big Lagoon Rancheria case. Unlike the situation in Big Lagoon, in this case, 

prior to 2013, there was no “final agency decision” that the four casino parcels are 

an Indian Reservation that could be subject to an APA challenge.  This was the 
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first and earliest opportunity that JAC could file an APA challenge to the NIGC’s 

2013 determination and related approvals. 

 Third, the JIV is not a required party in an APA lawsuit that challenges 

federal agency compliance with federal law and regulations. Furthermore the JIV 

was created in 1982 and did not predate the United States. Therefore it does not 

have pre-existing, inherent sovereignty or sovereign immunity that would preclude 

its joinder in this case.  Finally, to the extent the JIV can claim sovereign 

immunity, it has waived that claim of immunity by actively participating as a 

litigating amicus in this case.  

STANDARD OF REVIEW 

A. Failure to state a claim – Rule 12(b)(6). 

 A motion for failure to state a claim is not a procedure for resolving a 

contest about the facts or the merits of the case. Nelson v. Union Bank of 

California, 290 F.Supp.2d 1101, 1105 (CD Cal. 2003). Instead, dismissal for 

failure to state a claim under Rule 12(b)(6) is appropriate only when the plaintiff 

can prove no set of facts supporting relief. Guerro v. Gates, 357 F.3d 911,916 (9th 

Cir. 2004). Accordingly, the motion is viewed with disfavor and is rarely granted. 

Gilligan v. Jamco Dev. Co., 108 F.3d 246, 249 (9th Cir. 1997). 

A grant of motion to dismiss is reviewed de novo. Goldstein v. City of Long 
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Beach, 715 F.3d 750, 753 (9th Cir. 2013). “[T]he court must determine whether 

the facts alleged in the complaint, taken as true, entitle the plaintiff to a legal 

remedy.” Pit River Tribe v. Bureau of Land Management, 793 F.3d 1147, 1155 

(9th Cir. 2015). A court may also consider matters subject to judicial notice. 

United States v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). 

B. Failure to join a necessary party – Rule 12(b)(7). 

A motion to dismiss for failure to join a necessary party is allowed under 

Rule 12(b)(7). Schnabel v. Lui, 302 F.3d 323, 1029-1030 (9th Cir. 2002).  Rule 19, 

which addresses the Required Joinder of Parties, “imposes a three step inquiry: (1.) 

Is the absent party necessary (i.e. required to be joined if feasible) under Rule 

19(a)? (2.) If so, is it feasible to order that the absent party be joined? (3.) If joinder 

is not feasible, can the case proceed without the absent party, or is the absent party 

indispensable such that the action must be dismissed?” Salt River Project 

Agricultural Improvement and Power District v. Lee, 672 F.3d 1172, 1179 (9TH 

Cir. 2012).  The party making the Rule 12(b)(7) motion to dismiss has the burden 

of demonstrating that joinder is required or dismissal is appropriate.  Makah Indian 

Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 1980). 

C. Motion for Summary Judgment - Rule 56. 

A grant or denial of a motion for summary judgment is reviewed de novo. 

Jones v. Blanas, 393 F.3d 918, 926 (9th Cir. 2004). Summary judgment is 
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appropriate when there is no genuine issue as to any material fact and the moving 

party is entitled to judgment as a matter of law.  Adickes v. S. H. Kress & Co., 398 

U.S. 144, 157 (1970).  And a Court may grant summary judgment on its own and 

on grounds not initially raised by the movant.  Fed. R. Civ. Proc. 56(f). A refusal to 

decide a valid motion is an abuse of discretion. 

D. Administrative Procedure Act  

“Final agency decisions” and other actions of the NIGC are subject to APA 

review. See 25 U.S.C. § 2714.  Under the APA, a reviewing court will set aside 

agency actions if: (1) it was arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law; (2) contrary to a constitutional right, power, 

privilege or immunity; (3) in excess of statutory jurisdiction, authority or 

limitations, (4) without observance of procedures required by law; (5) unsupported 

by substantial evidence or (6) unwarranted by the facts. 5 U.S.C. § 706 (2). The 

court decides questions of law, interprets constitutional and statutory provisions, 

and determines the meaning of the terms of an agency action.  5 U.S.C. § 706. 

/ / / 

/ / / 

/ / / 
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ARGUMENT 

A. The property on which the Hollywood Casino is located is not an Indian 

Reservation eligible for Indian gaming under IGRA 

When it enacted IGRA, Congress created the NIGC and vested it with 

certain powers of regulatory oversight over gaming activities on “Indian lands.”  

25 U.S.C. §§ 2701 et seq, IGRA defines “Indian lands” as: 

(A)  all lands within the limits of any Indian reservation; and 

(B)  any lands title to which is either held in trust by the United States for the 

benefit of any Indian tribe or individual or held by any Indian tribe or 

individual subject to restriction by the United States against alienation 

and over which an Indian tribe exercises governmental power. 

 

25 U.S.C. § 2703(4).  Here the NIGC claimed for the first time in 2013 that the 

property where the Jamul casino is being constructed is a “Reservation, which 

qualifies as ‘Indian lands’ pursuant to 25 U.S.C. 2703 [IGRA].” (ER   .)   

 When it was enacted, IGRA did not include a definition of “reservation.” 

And, given the many varied definitions of “reservation” in other – non-IGRA 

contexts – it was not clear which definition, if any, should or could be used for 

IGRA purposes. See Sault Ste. Marie Tribe of Chippewa Indians v. United States, 

576 F.Supp.2d 838 (USDC W.D.Mich. 2008) (Although the definition of 

reservation under IGRA is ambiguous, the Secretary of Interior’s new narrow 

interpretation of “reservation” was not entitled to deference.)   
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Also it was not clear in IGRA whether the NIGC Chairman or the Secretary 

of Interior had the authority to determine whether or not a property is a 

“reservation” for IGRA purposes. The NIGC, as part of its regulatory authority 

over Indian gaming, has the obligation to determine  that a parcel which a tribe 

claims is a reservation is, in fact, is a reservation eligible for Indian gaming for 

IGRA purposes. But only the Secretary of Interior has the authority to “proclaim” a 

new reservation after a property has been taken into trust. 25 U.S.C. § 479 & 25 

C.F.R. Part 151.  The competing responsibilities and jurisdictions of the NIGC and 

Secretary over Indian reservations created another ambiguity inherent in IGRA. 

The Tenth Circuit attempted to address these issues in Sac and Fox Nation of 

Missouri v. Norton, 240 F.3d 1250 (10th Cir. 2001). There the court considered 

whether a tribal burial ground was a “reservation” for IGRA purposes. The 

Secretary of Interior had issued a decision that it was a reservation and, therefore, 

the tribe could conduct gaming on a contiguous parcel. The court held that the 

Secretary of Interior had not been “charged with administering IGRA” and, 

therefore, the “Secretary lacked the authority to interpret the term ‘reservation,’ as 

used in IGRA.”  Id. at 1265.  The court rejected the Secretary’s broad 

interpretation that a “reservation” includes “any parcel of land set aside by the 

federal government for Indian use.” Id. at 1266-1267.   
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The Tenth Circuit’s decision in Sac and Fox Nation of Missouri v. Norton 

created more confusion than clarity regarding the interpretation of “reservation” 

for IGRA purposes. For example, the District of Columbia Circuit rejected the 

Tenth Circuit’s narrow interpretation of “reservation” and adopted a broader 

definition for IGRA purposes suggested by the Secretary of Interior in that case.  

Citizens Exposing the Truth About Casinos v. Kempthorne, 492 F.3d 460, 468 

(D.C.Cir. 2007.)  

Fortunately, for the purpose of this case, both of these issues, the authority of 

the Secretary of Interior and the IGRA definition of “reservation,” have since been 

clarified. These issues are no longer ambiguous. 

 First, in 2001, almost immediately after the Sac and Fox Nation of Missouri 

v. Norton Sac and Fox Nation of Missouri v. Norton case, Congress “clarified” that 

the Secretary of Interior had been delegated “the authority to determine whether a 

specific area of land is a ‘reservation’ for the purposes” of IGRA. Pub. L. No. 107-

63, § 134 (2001).  Thus, contrary to her announcement in the SEIS Notice, NIGC 

Chairwoman Stevens lacked the authority to unilaterally declare, without a 

supporting determination of the Secretary of Interior, that the property on which 

Jamul casino is being construct is a “Reservation, which qualifies as ‘Indian Lands’ 

pursuant to 25 U.S.C. 2703 [IGRA]” eligible for gaming under IGRA.  
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Second, in 2008, the Department of Interior clarified any previous ambiguity 

by issuing regulations specifically defining the term “reservation” in IGRA as: 

(1) Land set aside by the United States by final ratified treaty, agreement, 

Executive Order, Proclamation, Secretarial Order or Federal statute for 

the tribe, notwithstanding the issuance of any patent; 

 

(2) Land of Indian colonies and rancherias (including rancherias restored by 

judicial action) set aside by the United States for the permanent 

settlement of Indians as its homeland; 

 

(3) Land acquired by the United States to reorganize adult Indians pursuant 

to statute; or 

  

(4) Land acquired by a tribe through a grant from a sovereign, including 

pueblo lands, which is subject to a Federal restriction against alienation.  

 

25 C.F.R. § 292.2 

 

Thus, to qualify as a reservation for IGRA purposes, the Secretary of Interior 

[not the NIGC Chairwoman] must find that the subject property meets one of these 

four criteria. None of the four parcels on which the Jamul casino is currently being 

constructed meet any of these four regulatory definitions or classifications of 

“reservation” for IGRA purposes.   

1. The Daley Parcel is not a reservation under IGRA. 

 

The 4.66 acre parcel granted in 1978 by the Daleys to the U.S. for the 

benefit of Jamul Indians is not a reservation eligible for Indian gaming under 
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IGRA. On December 27, 1978, Donald L. Daley and Lawrence A. Daley granted 

4.66 acres to the United States “in trust for such Jamul Indians of one-half degree 

or more blood as the Secretary of Interior may designate.” (ER 384-387.) The 

Acting Area Director of the BIA accepted the conveyance without any 

qualification.  And there is no recorded evidence that this parcel was ever accepted 

into trust pursuant to 25 CFR Part 151 or it had ever been proclaimed by the 

Secretary of Interior to be a reservation.  25 U.S.C. § 467. 

On the other hand, this parcel appears to be the primary parcel that the NIGC 

Chairwoman declared to be the JIV Reservation, which qualifies as Indian lands 

eligible for gaming under IGRA. (ER 473.) Most to the gaming facilities, including 

the casino and underground parking lot are being constructed on this parcel.  

(KRW Dec. Exh. 3.)  

Despite the NIGC Chairwoman’s assertion that this parcel qualifies as a 

reservation under IGRA, it does not meet any of the four regulatory criteria to be a 

reservation. 25 C.F.R. § 292.2. It was not created by treaty, executive order or any 

other federal statute. Furthermore, the NIGC Chairwoman lacked the authority in 

an SEIS NEPA notice to unilaterally proclaim this parcel to be a reservation. That 

authority rests solely with the Secretary of Interior. 
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Plaintiffs are entitled to a summary adjudication that this 4.66 acre parcel is 

not a reservation eligible for gaming under IGRA. 

2. The Daisy Parcel is not a reservation under IGRA. 

 

The Daisy Parcel, which is used for the Hollywood Casino access and 

entrance, is owned by the JIV in fee and is not a reservation eligible for Indian 

gaming under IGRA. This parcel has always been part of the casino project and 

was always going to be used for the casino entrance and driveway. It was first 

included in the 2003 fee-to-trust proposal for the earlier casino project. (KRW Dec. 

Exhs. 5 & 6.)  But, after the Supreme Court decision in Carcieri, this fee-to-trust 

aspect of the casino project was no longer viable. Specifically, the JIV was not in 

existence, much less federally recognized, in 1934 when the Indian Reorganization 

Act (IRA) was enacted. And, therefore, according to the Supreme Court, the JIV 

was not entitled to the fee-to-trust benefits of the IRA. Carcieri v. Salazar 132 

S.Ct. 1058 (2009).  

Thus the 2003 fee-to-trust casino proposal could not proceed any further. 

And the former casino developer, Lakes Kean, eventually conveyed the property to 

the JIV in 2011 to construct a driveway to the 4.66 acre parcel. (ER 388-402.) 

In February 2012, unbeknownst to the public, and contrary to the provisions 

of the 25 C.F.R. Part 151, JIV Chairman Hunter and BIA Regional Director Amy 
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Dutschke, both Defendants in this lawsuit, entered into an agreement to take this 

property into trust to build an elevated driveway into the casino parking lot and 

entrance for the casino. To achieve this objective, an Easement Deed, signed by 

Hunter and Dutschke, was recorded February 23, 2012, conveying the property 

from the JIV to the United States “in trust for the benefit of the Jamul Indian 

Village of California.” (ER 402-420.)  Hunter and Dutschke did not follow the 

public fee-to-trust process required by 25 CFR Part 151. 

On January 16, 2015, John Rydzik, BIA Chief of the Division of 

Environmental, Cultural Resources, and Safety, filed a declaration in this lawsuit 

that did not mention this 2012 easement deed between Defendant Hunter and, his 

boss, Defendant Dutschke. (ECF No. 63-1.) Instead, in an attempt to avoid the 

impact of the Carcieri, Defendant Ryzdik declared that, after circulating the 2003 

EIS “for the trust acquisition and casino project,” the JIV “subsequently 

determined not to pursue the trust application.”  Ms. Ryzdik and Ms. Dutschke 

knew that this statement was not true when his declaration was made.  

On April 21, 2015, three months after Mr. Ryzdik’s wrong declaration, 

Defendants Dutschke and Hunter tried to “correct” their Carcieri misstep, by 

signing and recording a Correction Deed which took the adjacent property out of 

trust. (ER 421-444.)  Specifically, they “corrected” the earlier easement deed by 

removing the words “in trust for the benefit of the Jamul Indian Village of 
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California.”  The Correction Deed also removed the following phrase: “Grantee 

shall hold such Easement in trust for the benefit of the Jamul Indian Village.” (Id.) 

Thus the Daisy Parcel was awkwardly taken out of trust in 2015. In any event it is 

not is clearly not trust land or a “reservation” under IGRA. And the Defendants 

made it clear in the court that they are not going pursue a fee-to-trust transfer of the 

Daisy Parcel. 

For the purposes of this motion, it is clear – at least for now – that the 

adjacent 4 acre parcel is not trust land.  Nor does it come close to meeting any of 

the regulatory criteria listed above to qualify as a reservation under IGRA. 25 

C.F.R. § 292.2. Plaintiffs are entitled to a summary adjudication that this 4 acre 

parcel is not a reservation eligible for gaming under IGRA. 

3. The Indian Graveyard Access is not a reservation under IGRA. 

 

On July 11, 1912, the Coronado Beach Company transferred 2.21 acres to the 

Roman Catholic Bishop “for an Indian graveyard and approach thereto”. (ER 445-

448.) Seventy years later, on July 27, 1982, of the Roman Catholic Bishop 

transferred a portion of this property to the United States “in trust for the Jamul 

Indian Village.”  The Church reserved an easement for utility service lines and for 

“ingress and egress over the existing well-traveled road.” (ER 449-451.) 
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This property is still being used for an Indian cemetery and, as such, it 

should not be considered a reservation for IGRA purposes. See Sac and Fox Nation 

of Missouri v. Norton, supra.  Furthermore, it does not meet any of the regulatory 

criteria to be  a reservation under IGRA. 25 C.F.R. § 292.2. Despite this fact, the 

current access road to the Indian graveyard property is apparently being used as an 

access road to the construction site and will also provide access to the new casino. 

(KRW Dec. Exhs. 2 & 3.) Plaintiffs are entitled to a summary adjudication that the 

Indian graveyard and related access are not a reservation under IGRA. 

4. The Soil Nail Wall easement is not a reservation under IGRA. 

 

October 23, 2014, the Wildlife Conservation Board (WCB) transferred to the 

JIV an 80 foot easement on wildlife refuge property for an underground “Soil Nail 

System” to support the JIV casino and related parking lot. (ER 452-473.)  As a part 

of the arrangement, the casino developers, Penn National and San Diego Gaming 

Ventures agreed to indemnify the WCB for any litigation costs that may be 

generated if this easement is challenged. (Id.)   

The soil nails and related casino support structures were necessary, and 

reasonably foreseeable by any competent structural engineer, because the casino 

and parking lot were to be built right on the Daley Parcel boundary line.  In fact, 

this boundary line wall is called a “soil nail wall” and consists of hundreds of soil 
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nails that penetrate the WCB property up to 36 feet.  And an 80 foot easement was 

needed to maintain and monitor these soil nails. (KRW Dec. Exhs. 3 & 4.) The soil 

nail wall is critical to the integrity of the entire casino structure.  It is part of the 

casino. But it is not on Indian Lands eligible for gaming under IGRA. 

The JIV’s 80 foot soil nail easement on WCB property does not come close 

to meeting any of the regulatory criteria for a reservation under IGRA.  25 C.F.R. § 

292.2. JAC is entitled to summary adjudication that this casino soil nail wall 

easement is not a reservation under IGRA.   

B. JAC’s APA challenge to the NIGC’s 2013 Indian Reservation 

determination is not precluded by the Big Lagoon Rancheria decision.  

 

This case is a direct APA challenge by JAC to the NIGC’s 2013 

determination that the four parcels of land on which the Hollywood Casino is an 

“Indian Reservation” eligible for gaming under IGRA.  And it is a direct APA 

challenge by JAC to the NIGC’s approval of the JIV gaming ordinance in 2013 and 

the deemed approval of the Penn National-JIV of the gaming management contract 

in early 2014 – before construction on the casino was initiated. 25 U.S.C. § 2714. 

 The district court’s one sentence conclusion that JAC’s APA challenge to 

the NIGC’s 2013 Indian Reservation determination is precluded by this Court’s 

decision in Big Lagoon Rancheria v. State of California is not correct. In fact, 
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JAC’s lawsuit is an example of a timely, direct APA challenge that this Court held 

that California should have pursued in Big Lagoon years ago.   

In the Big Lagoon case the Court addressed the fact that the BIA took 11 

acres into trust for the Big Lagoon in 1994. In 2009, Big Lagoon sued California 

for failing to negotiate a gaming Compact. California defended by arguing that the 

BIA lacked the authority to take land into trust for Big Lagoon in 1994 because it 

was not a federally recognized tribe in 1934 when the Indian Reorganization Act 

(IRA) was enacted. Carcieri v. Salazar, supra. 

This Court held that California’s defense to Big Lagoon’s lawsuit was an 

improper collateral attack on the BIA’s 1994 decision to take the land into trust. 

But the Court also confirmed that if there had been a timely and direct APA 

challenge by California the outcome would have been different.  If the tribe was 

not federally recognized in 1934, “the BIA lacks authority to take land into trust on 

its behalf.”  Id. Carcieri v. Salazar, 555 U.S. 379 (2009). 

In contrast this lawsuit is not a collateral attack on an earlier fee to trust 

conveyance.  Instead it is a direct challenge to NIGC’s 2013 conclusion that the 

four parcels on which the Hollywood Casino was built and is located is an Indian 

Reservation eligible for gaming under IGRA. It is also a direct APA challenge to 

the NIGC’s subsequent approvals the JIV gaming ordinance and management 
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contracts for a casino on land that is not eligible for Indian gaming under the 

Indian Gaming and Regulatory Act (IGRA). 

C. The JIV is not a required or necessary party that needs to be joined; it 

is already an active participant in this lawsuit. 

 

The first step in the compulsory joinder analysis under Rule 19, is to 

determine whether the JIV is a required party under Rule 19. Alto v. Black, 738 

F.3d 1111, 1126 (9th Cir. 2013). Joinder of the JIV is “required” if either: (1) the 

court cannot accord complete relief among the existing parties in the JIV’s absence, 

or (2) proceeding with the suit in its absence will impair or impede the JIV’s ability 

to protect its legal interests related to this litigation.  Fed. R. Civ. P. 19(a)(1)(A)-

(B); Shermoen v. United States, 982 F.2d 1312, 1317 (9th Cir. 1992).   

Only if it is determined that the JIV is a required party does the Court proceed 

to the second Rule 19 inquiry: whether joinder is feasible or barred by sovereign 

immunity. Alto v. Black, 783 F.3d at 1126. If joinder is not possible, then the Court 

must decide in equity and good conscience if the suit should be dismissed. Id.  

1. The JIV is not a required party to this litigation. 

The district court held that JAC’s first, second, third, fourth, and sixth claims in 

the SASC because the JIV is a necessary party that has not been joined. (ER 8.) In 

contrast, the court held that the JIV is not a necessary party to the fifth claim 

because “it has no protectable interest in the federal defendants’ execution of a 

NEPA review.”  (ER 14.)  
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JAC agrees with the court’s conclusion that the JIV is not a required or 

necessary party to an APA NEPA claim. And the Court’s reasoning with respect to 

the fifth claim with respect to an APA NEPA challenge is equally applicable to the 

other APA claims that challenge the final agency action that is being studied as part 

of the NEPA process. For example, it would be anomalous for the JIV to be a 

necessary party to an APA challenge to the NIGC approvals of the gaming 

ordinance and gaming management contract but not be necessary to the NEPA 

review of those final agency approvals.    

As summarized above, federal Defendants initial motion to dismiss for 

failure to join the JIV was based on the “absence of a valid APA claim.” (ECF No. 

21 at ECF page 28.) The converse must also be true that in the “presence of a valid 

APA claim” the JIV is not a required or necessary party. The absence of a tribe 

does not preclude an APA action from proceeding. Ramah Navajo School Board v. 

Babbitt, 87 F.3d 1338, 1351 (D.C. Cir 1996) (APA action involving interest of 

absent tribes may proceed; the United States can adequately represents the absent 

tribes interests.)  There is a strong presumption that Congress intend that there be 

judicial review of administrative action. Ramah, 87 F.3d at 1343. 

In addition to an APA challenge JAC is are seeking declaratory relief that 

the casino property is not a reservation eligible for gaming under IGRA. And if it 

is not a reservation, Plaintiffs seek to enjoin the construction and operation of the 
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casino as a public nuisance in the fourth claim for relief in the SASC. Cal. Penal 

Code § 11225. The JIV’s claim of immunity cannot be used to shield a nuisance 

claim. Michigan v. Bay Mills Indian Community 134 S.Ct. 2024 (2014). 

Also there are several other parties in this case who can adequately represent 

JIV’s interests.  In addition to the federal Defendants, the other eight Defendants, 

labelled by JIV’s counsel as “Tribally Related Defendants,” have, can and, surely, 

will represent JIV’s interests in its absence. Furthermore that JIV can continue to 

represent its own interests in this case. The Court has given the JIV permission to 

participate as an amicus and, no doubt, will allow the JIV to continue to participate 

as an amicus. The joinder of the JIV as a party, in addition to being an amicus, is 

not necessary for a complete and fair adjudication of the issue in this lawsuit.  

Furthermore, although JIV was not joined as a required party, as allowed 

by Federal Rule of Civil Procedure 19(c), Plaintiffs did allege and explain the 

non-joinder in Paragraph 14 of the SASC:  

Although not named as a defendant, nor federally recognized as an Indian tribe, 

the JIV has voluntarily participated in this case as though it was a party.  The 

JIV filed briefs, motions, opposition to motions and requests for judicial notice 

in this case which, over Plaintiffs’ objections, have been accepted and decided 

by the Court.  Plaintiffs, by naming the JIV Council Members and Officials, do 

not concede that the JIV is a federally recognized tribe.  

Plaintiffs have no objection to allowing the JIV to continue to participate on 

an amicus or a special appearance basis - provided that JAC has an opportunity to 

respond to the pleadings filed by the JIV. That approach coupled with the 
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participation of the JIV council member Defendants, the Defendants labeled by JIV 

as “tribally related defendants,” and the federal Defendants should be more than 

sufficient to protect JIV’s interests in this case. 

2. JIV’s joinder is feasible and not barred by sovereign immunity. 

The JIV is a group of mixed-blood Indians living in or near Jamul.  In 1982, 

at the urging of the BIA, the JIV organized itself into a “half-blood Indian” group.  

And, since 1982, the BIA has included the JIV on its list of “Indian Entities 

Recognized and Eligible to Receive Services From the United States Bureau of 

Indian Affairs.” And in 1994, with the acquiescence of the BIA, the JIV 

reorganized itself into a “quarter-blood Indian” community. 

The fact that the JIV was created in 1982 and did not exist as a separate tribal 

entity before then is not subject to dispute.  Thus the JIV does not have “inherent” 

sovereign immunity and it lacks “primeval” or “pre-existing” sovereignty that 

predated the United States. Puerto Rico v. Sanchez Valle, 136 S. Ct. 1863, 1875 

(2016) and United States v. Wheeler, 435 U.S. 313, 322-323 (1978). 

The Supreme Court has held that immunity is limited to tribes who were 

“separate sovereigns pre-existing the Constitution.” Michigan v. Bay Mills, 134 

S.Ct. at 2030. Sovereign immunity is part of their inherent and historic sovereign 

authority that predates the creation of the United States. Id.  But the JIV did not 

predated the creation of the U.S. and, thus, it has no “inherent” sovereign immunity. 
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In summary, the JIV was not a separate sovereign that pre-existed the 

Constitution.  It has only existed as a quasi-tribal entity for the last 35 years. It was 

organized and created with the help of the BIA in 1982 as a half-blood Indian 

community and then, in 1994, it was converted to a quarter-blood Indian 

community. It does not have inherent sovereign immunity and, if they were not 

already participating as advocate amicus, it is possible that the JIV could be joined 

as a party to this action. 

3. Sovereign immunity does not bar suits against tribal officials.  

Also, tribal sovereign immunity does not bar suits for declaratory and 

injunctive relief against individuals, including tribal officials, responsible for 

unlawful conduct. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 (1978) JAC 

named five JIV council members in their personal capacity for allowing the 

construction of an illegal casino on the non-Indian land in violation of federal and 

State law including constitutional violations.  Each of these Defendants has acted, 

or threatened to act, under the color of JIV governmental authority to the injury of 

Plaintiffs in violation of federal law and in excess of federal limitations upon their 

power and authority. They are subject to suit as individual defendants.   Ex Parte 

Young, 209 U.S. 123 (1908); Michigan v. Bay Mills Indian Community 134 S.Ct. 

2024 (2014) and Salt River Project Agricultural Improvement and Power District 

v. Lee, 672 F.3d 1176 (9th Cir. 2012) 
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 Federal Defendants argue that the joinder of the tribal officials in 

their individual capacities does not remedy the failure to join the JIV as a required 

party. But this Court has held that the Ex Parte Young doctrine “permits actions 

for prospective non-monetary relief against State or tribal officials in their official 

capacity to enjoin them from violating federal law, without the presence of the 

immune State or tribe. See Ex Parte Young, 209 U.S. 123 (1908).”  Salt River 

Project Agricultural Improvement and Power District v. Lee, 672 F.3d 1172, 

1181 (9TH Cir. 2012).  The Court concluded that, because the plaintiffs in that 

case named tribal officials under the Ex Parte Young doctrine, the tribe was not a 

necessary party under Federal Rule of Civil Procedure, Rule 19. Id. 

CONCLUSION 

For the forgoing reasons, JAC respectfully requests that this Court reverse 

and vacate the district court’s August 8, 2016 Order dismissing the SASC in its 

entirety without leave to amend.  (ER 102-115.) 

 JAC is also requesting that this Court lift the stay imposed by the district 

court on JAC’s motion for partial summary judgment and determine as a matter of 

law that the four parcels of land on which the casino is located is not an Indian 

Reservation eligible for Indian gaming under IGRA (ER 116-119.) 
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In the alternative, JAC requests that this Court remand this matter to the 

district court with directions to complete the briefing on JAC’s motion for partial 

summary judgment and decide whether or not the four parcels of land on which the 

casino is located is an Indian Reservation eligible for gaming under IGRA.  

Dated:  March 8, 2016. 

     Respectfully submitted, 

     /s/ Kenneth R. Williams 

KENNETH R. WILLIAMS  
Attorney for Plaintiffs-Appellants 
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