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DEFENDANTS-APPELLEES’ CERTIFICATE 
AS TO PARTIES, RULINGS, AND RELATED CASES 

A. Parties and Amici—The plaintiffs–appellants are: Stand up For 

California!, Randall Brannon, Madera Ministerial Association, Susan Stjerne, 

First Assembly of God–Madera, Dennis Sylvester, and Picayune Rancheria of 

Chukchansi Indians. The defendants–appellees are: the United States 

Department of the Interior, Ryan Zinke in his official capacity as Secretary of 

the Interior, the Bureau of Indian Affairs, Michael Black in his official capacity 

as Acting Assistant Secretary–Indian Affairs, and the United States of 

America.1 The intervenor–defendant–appellee is the North Fork Rancheria of 

Mono Indians. There are no amici curiae. 

B. Rulings Under Review—Plaintiffs appeal from an order and 

memorandum opinion entered by the United States District Court for the 

District of Columbia, Chief Judge Beryl A. Howell, in case numbers 1:12-cv-

2039-BAH and 1:12-cv-2071-BAH, on September 6, 2016, granting summary 

judgment in favor of the federal defendants and intervenor–defendant and 

resolving all claims by all plaintiffs. The opinion is reported at 204 F. Supp. 3d 

212 and is available at JA__[DE169]. 

                                                            
1 This list reflects substitutions under FRAP 43(c)(2). 
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C. Related Cases—The case on review was not previously before this 

Court or any other court. Counsel is not aware of any other related cases 

pending in this Court or in any other United States court of appeals or in any 

other court in the District of Columbia. 

 
/s/ Brian C. Toth  
BRIAN C. TOTH 
 U.S. Department of Justice 
 Environment and Natural  
  Resources Division 
 Appellate Section 
 P.O. Box 7415 
 Washington, D.C. 20044 
 (202) 305-0639 
 
Attorney for Defendants-Appellees 
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STATEMENT OF THE ISSUES 

The North Fork Rancheria of Mono Indians (North Fork or Tribe), a 

federally recognized tribe, asked the Secretary of the Interior to acquire in trust 

305 acres of land in Madera County, California, where the Tribe plans to build 

and operate a casino and resort hotel. After an extensive public process and 

preparation of a detailed environmental impact statement (EIS), the Secretary 

determined that the project would be in the Tribe’s best interest, that it would 

not be detrimental to the surrounding community, and that acquiring the land 

was within his statutory authority. This appeal presents three issues: 

1. Whether the Secretary’s decision to take the Madera property into 

trust for North Fork was within his authority under the Indian Reorganization 

Act (IRA), 25 U.S.C. 5108, and was not arbitrary and capricious. 

2. Whether the Secretary’s determination under the Indian Gaming 

Regulatory Act (IGRA), 25 U.S.C. 2719(b)(1)(A), that allowing gaming on the 

Madera property would not be detrimental to the surrounding community was 

not arbitrary and capricious. 

3. Whether the Secretary’s sending notice of his conformity 

determination under the Clean Air Act, 42 U.S.C. 7506(c)(1), complied with 

the required procedures.  

USCA Case #16-5328      Document #1675306            Filed: 05/15/2017      Page 19 of 89



  

2 

STATUTES INVOLVED 

Pertinent statutes are reproduced in an addendum to this brief.  

STATEMENT OF THE CASE 

1. Statutory background 

a. Indian Reorganization Act 

Enacted in 1934 and recently recodified at 25 U.S.C. 5101 et seq., the 

IRA “was designed to improve the economic status of Indians by ending the 

alienation of tribal land and facilitating tribes’ acquisition of additional acreage 

and repurchase of former tribal lands.” Cohen’s Handbook of Federal Indian 

Law 81 (2012). The statute’s overriding purpose “was to establish machinery 

whereby Indian tribes would be able to assume a greater degree of self-

government, both politically and economically.” Morton v. Mancari, 417 U.S. 

535, 542 (1974). The Act authorizes the Secretary of the Interior, “in his 

discretion, to acquire, through purchase, relinquishment, gift, exchange, or 

assignment, any interest in lands * * * within or without existing reservations 

* * * for the purpose of providing land for Indians.” 25 U.S.C. 5108. The IRA 

defines “Indian” to include: 

[1] all persons of Indian descent who are members 
of any recognized Indian tribe now under Federal 
jurisdiction, and [2] all persons who are descendants 
of such members who were, on June 1, 1934, 
residing within the present boundaries of any Indian 
reservation, and * * * [3] all other persons of 
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one-half or more Indian blood. 
 

25 U.S.C. 5129.  

In Carcieri v. Salazar, 555 U.S. 379 (2009), the Supreme Court examined 

the phrase “now under Federal jurisdiction” in the statute’s first definition of 

“Indian” and held that Congress used the word “now” to mean when the IRA 

was enacted, 1934. Id. at 382. In a concurring opinion, Justice Breyer noted 

that the Court’s interpretation of “now” might not be overly restrictive because 

a tribe could have been “under Federal jurisdiction” in 1934 even if the 

government did not believe so at that time. Id. at 397. For instance, he noted 

historical evidence that federal officials had wrongly treated some tribes as not 

being “under Federal jurisdiction” in 1934. Id. at 398. If such a tribe was later 

recognized, Justice Breyer explained, the tribe might qualify under the theory 

that “later recognition reflects earlier ‘Federal jurisdiction.’ ” Id. at 399. But 

because the parties had not argued that the Narragansett Tribe was “under 

Federal jurisdiction in 1934,” Justice Breyer agreed with the Court that the 

Tribe did not qualify under Section 5129. Id.  

Justice Souter, joined by Justice Ginsburg, concurred in part and 

dissented in part, agreeing with Justice Breyer that the majority opinion did 

not foreclose the possibility that recognition and jurisdiction might be given 

“separate content.” Carcieri, 555 U.S. at 400. He echoed Justice Breyer’s view 
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that “the statute imposes no time limit upon recognition,” and he further noted 

past statements by Interior that the government’s ignorance of a tribe in 1934 

does not preclude the tribe from having been “under Federal jurisdiction” at 

that time. Id. Justice Souter also explained that “giving each phrase its own 

meaning would be consistent with established principles of statutory 

interpretation.” Id.2  

Recently, this Court held that the phrase “under Federal jurisdiction” 

was ambiguous and that the Secretary was reasonable in adopting Justice 

Breyer’s view that a tribe could have been “under Federal jurisdiction” in 1934 

even if the Secretary did not formally recognize the tribe as a political entity 

until afterward. Confederated Tribes of Grand Ronde Community. v. Jewell, 830 

F.3d 552, 560 (D.C. Cir. 2016), cert. denied, 2017 WL 1199528 (2017) (Grand 

Ronde). Relevant to the inquiry whether a Tribe is “under Federal jurisdiction,” 

Section 18 of the IRA directed the Secretary, within two years of the Act’s 

passage, “to call * * * an election” at Indian reservations to allow the adult 

residents to opt out of the statute’s application to each reservation. 25 U.S.C. 

5125; see also Act of June 15, 1935, ch. 260, sec. 2, 49 Stat. 378. If “a majority 

of the adult Indians” on a reservation “vote[d] against its application,” then the 

                                                            
2 Unlike Justice Breyer, however, Justice Souter would have remanded for 

the parties to argue whether the tribe was “under federal jurisdiction in 1934” 
in the first instance. Id. at 401 (citation omitted).  
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statute “shall not apply” to the reservation. 25 U.S.C. 5125. The statute defines 

a “tribe” as including “the Indians residing on one reservation.” 25 U.S.C. 

5129. Years later, Congress enacted the Indian Land Consolidation Act of 

1983, Pub. L. No. 97-459, 96 Stat. 2515, making clear that Section 5 of the 

IRA—which authorizes Interior to acquire land in trust for “Indians,” 25 

U.S.C. 5108—applies to “all tribes notwithstanding the provisions of section 

18” of the IRA, including tribes that previously voted to opt out of that Act’s 

application. 96 Stat. 2517 (codified at 25 U.S.C. 2202); see Carcieri, 555 U.S. at 

394-95 (recognizing the effect of the 1983 statute). 

b. Indian Gaming Regulatory Act 

Congress enacted IGRA, 25 U.S.C. 2701-2721, in 1988 “to provide a 

statutory basis for the operation of gaming by Indian tribes as a means of 

promoting tribal economic development, self-sufficiency, and strong tribal 

governments.” 25 U.S.C. 2702(1). IGRA regulates gaming on “Indian lands,” 

which are defined as: “(A) all lands within the limits of any Indian reservation; 

and (B) any lands title to which is either held in trust by the United States for 

the benefit of any Indian tribe or individual[,] or held by any Indian tribe or 

individual subject to restriction by the United States against alienation and 

over which an Indian tribe exercises governmental power.” 25 U.S.C. 2703(4); 

25 C.F.R. 502.12. Even on Indian lands as so defined, IGRA provides that 
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gaming shall not be conducted “on lands acquired by the Secretary in trust for 

the benefit of an Indian tribe after October 17, 1988,” unless the land satisfies 

one of several exceptions. 25 U.S.C. 2719(a). One such exception applies if the 

Secretary determines that a gaming establishment on newly acquired lands: [1] 

“would be in the best interest of the Indian tribe and its members, and [2] 

would not be detrimental to the surrounding community, but only if the 

Governor of the state in which the gaming activity is to be conducted concurs 

in the Secretary’s determination[.]” 25 U.S.C. 2719(b)(1)(A). Before making 

that determination, the Secretary consults with state and local officials and 

with officials of “nearby Indian tribes.” Id. 

IGRA divides gaming into three classes, each subject to different 

regulation. 25 U.S.C. 2703(6)–(8). Federally recognized tribes may operate 

Class III gaming, which includes most casino-style gaming, see id., under a 

tribal-state compact that is approved by Interior. See 25 U.S.C. 2710(d)(1); see 

also Amador Cty. v. Salazar, 640 F.3d 373, 376 (D.C. Cir. 2011). If a state that 

permits Class III gaming fails to negotiate a compact with a tribe in good faith, 

the statute authorizes a tribe to sue a state to compel negotiations, if that state 

(like California) has waived its sovereign immunity to such suits. 25 U.S.C. 

2710(d)(7)(A)(i). If the tribe and the state cannot agree on a compact, they 

present their competing proposals to a mediator, who selects the one better 
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comporting with the statute. 25 U.S.C. 2710(d)(7)(B)(iv). If the state does not 

consent to the selected compact, the mediator transmits it to the Secretary, 

who must promulgate procedures under which gaming may be conducted 

consistent with the selected compact. 25 U.S.C. 2710(d)(7)(B)(vii). 

c. Clean Air Act 

Congress passed the Clean Air Act to “protect and enhance the quality 

of the Nation’s air resources so as to promote the public health and welfare 

and the productive capacity of its population.” 42 U.S.C. 7401(b)(1). Under 

the Act, the U.S. Environmental Protection Agency (EPA) promulgates 

national ambient air quality standards on a pollutant-by-pollutant basis to 

protect the public health or welfare. 42 U.S.C. 7409(b)(1), (2). States must 

submit to EPA for approval implementation plans providing how they will 

implement, maintain, and enforce the national standards in their region. 42 

U.S.C. 7410(a). Areas are generally classified as “nonattainment” or 

“attainment” for each pollutant, depending on whether they meet the 

standards. 42 U.S.C. 7407(d)(1)(A). Madera County, California, is located in 

the San Joaquin Valley Air Basin, an area designated as an extreme 

nonattainment area with respect to the 8-hour national standards for ozone. 

JA__[DE129-5:104]. 
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In nonattainment areas, federal agencies shall not “engage in, support in 

any way or provide financial assistance for, license or permit, or approve, any 

activity which does not conform to an implementation plan” approved by 

EPA. 42 U.S.C. 7506(c)(1); see 42 U.S.C. 7506(c)(5)(A). The federal agency 

engaged in the activity is responsible for making sure that the activity conforms 

to the plan’s “purpose of eliminating or reducing the severity and number of 

violations” of the national standards and “achieving expeditious attainment” 

with those standards. 42 U.S.C. 7506(c)(1)(A). Also, the federal activity may 

not cause or contribute to new air quality violations, worsen existing 

violations, or delay timely attainment of the national standards or interim 

milestones. 42 U.S.C. 7506(c)(1)(B). Conformity determinations shall be based 

on “the most recent estimates of emissions.” 42 U.S.C. 7506(c)(1). Congress 

has directed EPA to promulgate procedures for determining conformity 

(except for transportation projects), which procedures are available at 40 

C.F.R. pt. 90. See 42 U.S.C. 7506(c)(4)(A). 

2. Factual background 

North Fork is a federally recognized Indian tribe whose ancestors 

traditionally lived in California’s San Joaquin Valley and the nearby foothills 

of the Sierra Nevada Mountains. See 82 Fed. Reg. 4915, 4917 (Jan. 17, 2017) 

(listing “Northfork Rancheria of Mono Indians of California”); see also 
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JA__[DE128-8:93]. In 1851, after settlers discovered gold in the mountains, 

federal representatives negotiated a treaty at Camp Barbour with Indians 

representing the Tribe’s ancestors, to persuade them to leave the mountains 

and live in reservations on the Valley floor. Id.; see JA__[DE134-1:58]. The 

Senate never ratified the treaty, and Congress passed a law extinguishing title 

to any claims to land in California not presented to the government by 1853. 

Act of March 3, 1851, ch. 41, 9 Stat. 631; see Super v. Work, 3 F.2d 90, 91 (D.C. 

Cir. 1925), aff’d per curiam, 271 U.S. 643 (1926). The Tribe’s ancestors were 

thus left landless, without recognized title to their homelands and without a 

formal reservation.  

In 1916, the Secretary acquired land for North Fork using funds 

appropriated by Congress “[f]or the purchase of lands for the homeless Indians 

in California, including improvements thereon, for the use and occupancy of 

said Indians.” Act of May 18, 1916, ch. 125, 39 Stat. 123, 132 (JA__[DE171-

1:7]); see JA__[DE171-1:4-7]. Within a year of the IRA’s enactment, on June 

10, 1935, the Secretary held a Section 18 vote for North Fork with 4 of 6 adult 

Indians on North Fork’s reservation choosing to opt out of the statute’s 

application. JA__[DE129-9:115]; see JA__[DE128-10:37].  

From the late 1940s to the early 1960s, federal policy shifted to 

assimilation of Indians into the dominant society and termination of the 
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federal trust-relationship with tribes. Consistent with this policy, in 1958 

Congress enacted the California Rancheria Termination Act, authorizing the 

Secretary to terminate the federal trust relationship with several California 

tribes (including North Fork) and to transfer their tribal lands to their members 

in fee. Act of Aug. 18, 1958, Pub. L. No. 85-671, 72 Stat. 619. Accordingly, in 

1966 the Secretary published notice in the Federal Register that the federal 

government’s trust relationship with the Tribe had terminated and that the 

United States had transferred the 80-acre North Fork Rancheria’s title to an 

individual tribal member under a distribution plan. See 31 Fed. Reg. 2911 (Feb. 

18, 1966) (JA__[DE106-3]); see also JA__[DE128-10:37]. 

In 1979, members of the Tribe joined Indians from other rancherias in a 

class-action suit against the United States alleging that the Secretary had 

violated the California Rancheria Act when terminating federal supervision. 

Hardwick v. United States, No. C-79-1710-SW (N.D. Cal. 1979); see Amador Cty., 

640 F.3d at 375-76 (discussing Hardwick). In 1983, the United States settled the 

Hardwick suit through a stipulated judgment, approved by a federal district 

court, agreeing to renew the federal trust relationship with a number of 

rancherias (including North Fork) and to include them on the Secretary’s 

published list of recognized Indian tribes. JA__[DE124-1:56]; see 49 Fed. Reg. 

24,084 (June 11, 1984). North Fork was included on the list published in 1985 
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and has been on the lists published ever since. See 50 Fed. Reg. 6055, 6057 

(Feb. 13, 1985).  

Several years later, the United States agreed through a further stipulated 

judgment in Hardwick that the original boundaries of the North Fork Rancheria 

were restored and declared to be “Indian country” under 18 U.S.C. 1151. See 

JA__[DE124-1:71]. The stipulation recognized that the government’s trust 

relationship with the North Fork members of the plaintiff class had not been 

lawfully terminated because the government had not complied with Section 3 

of the Rancheria Act, which concerned installation of sanitation and water 

systems and completion of boundary surveys and roads, prior to conveying the 

land. Id.; see 72 Stat. at 619-20. In 2002, the United States acquired a 61.5-acre 

parcel in trust for North Fork for housing and for the tribal government’s 

headquarters. See JA__[DE128-8:41-42, 46]. Aside from payments by its 

corporate partner for developing the project challenged in this case, the only 

revenue to the Tribe’s government comes from grants. See JA__[DE128-8:90]. 

Around 2004, the Tribe began making arrangements to obtain the 

approvals needed to build a 247,180 square-foot casino and a 200-room hotel 

on a 305-acre site in Madera County, California. In this regard, the Tribe asked 

the Secretary to take the Madera tract into trust for the Tribe’s benefit and to 

determine that the property was eligible for gaming under IGRA. 

USCA Case #16-5328      Document #1675306            Filed: 05/15/2017      Page 29 of 89



  

12 

JA__[DE128-7:68]. The property lies about 36 miles southwest of North Fork 

Rancheria. JA__[DE128-8:91]; see JA__[DE124-1:27]. The Secretary began the 

process of preparing an EIS under the National Environmental Policy Act 

(NEPA), e.g., by conducting public outreach, releasing and accepting public 

comments on a draft statement, and publishing notice of the final statement 

once it was available.3 See, e.g., JA__[DE171-1:11-13, DE171-4:571-72]. The 

Secretary received and responded to comments from, among others, Madera 

County, the City of Madera, and the Picayune Rancheria of Chukchansi 

Indians (Picayune). See, e.g., JA__[DE171-4:566-70]. North Fork entered into 

memoranda of understanding (MOUs) with the County and the City, as well 

as a local irrigation district, agreeing to provide compensation and to mitigate 

the project’s impacts. JA__[DE124-1:129-30, 136-45]. 

On September 1, 2011, the Assistant Secretary–Indian Affairs issued a 

record of decision under IGRA determining that the Tribe’s proposed project 

was in its best interests and that it would not be detrimental to the surrounding 

community. JA__[DE128-8:32-123, DE128-9:1-3]. As the decision notes, the 

Tribe suffers from high unemployment and poverty, and the new casino will 

create substantial employment opportunities for the Tribe’s citizens. 

                                                            
3 A copy of the complete EIS is available at http://www.northforkeis.com/ 

documents/final_eis/report.htm. 
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JA__[DE128-8:89]. The Secretary’s determination is supported by a detailed 

discussion of the costs and benefits of North Fork’s casino with respect to such 

factors as social structure, infrastructure, services, housing, character, land use 

patterns, economic development, income, and employment in the surrounding 

community. JA__[DE128-8:99-116]. 

In August 2012, the governor of California sent the Secretary a letter 

concurring in the Secretary’s two-part determination. JA__[DE128-9:67-68]. In 

November 2012, the Assistant Secretary–Indian Affairs issued a record of 

decision under the IRA deciding to take the Madera property into trust for the 

Tribe’s benefit. JA__[DE128-9:77-100, DE128-10]. 

In December 2012, two separate suits were filed challenging various 

aspects of the Secretary’s decisions to take the land into trust and find it eligible 

for gaming—one by the association Stand Up for California! and individuals 

opposed to gambling (collectively, Stand Up); and another by Picayune, which 

operates a casino about 38 miles away from the Madera property. The 

plaintiffs alleged both that the Secretary lacked authority to take the lands into 

trust under the IRA and that the determination under IGRA that the project 

was not detrimental to the surrounding community was arbitrary and 

capricious. The cases were consolidated, and the plaintiffs sought a 

preliminary injunction to prevent the Secretary from taking the Madera 
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property into trust. The district court denied that request in an exhaustive 

opinion holding, among other things, that Stand Up failed to show that it was 

likely to succeed on the merits of its claims. See Stand Up For California! v. Dep’t 

of the Interior, 919 F. Supp. 2d 51, 81 (D.D.C. 2013). The Secretary took the 

property into trust in February 2013. See JA__[DE77:3-4] (citation omitted). 

Several events of note occurred while the case was pending in the district 

court. First, Stand Up amended its complaint to allege a claim under the Clean 

Air Act challenging the Secretary’s conformity determination. See 

JA__[DE77:2]. But when an agency employee responsible for compiling the 

administrative record passed away, the Secretary could not locate 

documentation that he had sent the requisite notice of the draft and final 

conformity determinations to state and local government entities. The 

Secretary therefore sought a limited voluntary remand to republish the 

conformity determination and send it to the government entities entitled to 

notice. Over the plaintiffs’ objections, the district court granted the requested 

remand without vacating any of the Secretary’s administrative decisions. 

JA__[DE77:8]. 

Other than the plaintiffs and one other Indian tribe, no person submitted 

comments on the republished conformity determination, and the Secretary 

decided not to make any changes to it. JA__[DE129-8:1]. North Fork has 
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enacted a tribal ordinance agreeing to implement the emissions-reduction 

measures in the final conformity determination before the casino opens for 

business. JA__[DE129-1:20]. 

Next, the State of California (State) and North Fork entered into a Class 

III gaming compact, which the governor executed in August 2012. 

JA__[DE130-5:17]. After the compact was ratified by the California legislature 

and submitted to the Secretary, it went into effect in October 2013 upon 

publication in the Federal Register. JA__[DE130-4:1]; see 25 U.S.C. 2710 

(d)(8)(C). In November 2014, however, California voters rejected the 

legislature’s ratification of the compact. JA__[DE169:23-24] (citations 

omitted). Stand Up, but not Picayune, amended its complaint to include 

claims that the Secretary’s decision to take the Madera parcel into trust and his 

two-part determination that gaming could occur on the land under IGRA were 

invalid because the governor’s concurrence in such determination was no 

longer valid. JA__[DE103:28-29]; see also JA__[DE169:24 & n.11]. Separately, 

Stand Up filed suit in California state court challenging the validity of the 

governor’s concurrence under California law. See Stand Up for California! v. 

State, 211 Cal. Rptr. 3d 490 (Ct. App. 2016), review granted, 390 P.3d 781 (Cal. 

2017), briefing deferred pending decision in United Auburn Indian Cmty. v. Brown, 

387 P.3d 741 (Cal. 2017). 
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Once California voters rejected the tribal-state compact, the governor 

refused to honor the compact or negotiate a new one. North Fork sued the 

State under IGRA to compel negotiation of a gaming compact. See N. Fork 

Rancheria of Mono Indians v. California, 2015 WL 11438206, at *1 (E.D. Cal. 

2015).4 After finding that the State had refused to negotiate in good faith, the 

court in that suit ordered the parties to negotiate a compact within 60 days. Id. 

at *8, *12. The State and the Tribe could not reach agreement in that time, so 

the district court appointed a mediator who selected a proposed compact in 

accordance with IGRA. After the State did not consent to the selected 

proposal, the mediator forwarded it to the Secretary, who issued procedures to 

implement the selected proposal (JA__[DE163-1:109]). Those procedures are 

being challenged in other lawsuits.5 

                                                            
4 The State has waived immunity to those suits. See Big Lagoon Rancheria v. 

California, 789 F.3d 947, 950 n.1 (9th Cir. 2015) (en banc). 

5 See Club One Casino, Inc. v. U.S. Dep’t of the Interior, No. 1:16-cv-01908-
AWI-EPG (E.D. Cal. filed Dec. 12, 2016); Stand Up for California! v. U.S. Dep’t 
of the Interior, No. 1:16-cv-02681-AWI-EPG (E.D. Cal. filed Nov. 11, 2016); 
Picayune Rancheria of Chukchansi Indians v. U.S. Dep’t of the Interior, No. 1:16-cv-
00950-AWI-EPG (E.D. Cal. filed July 1, 2016). A complete copy of the 
Secretarial procedures is available at https://go.usa.gov/x5gkk. North Fork 
may participate in Class III gaming so long as those procedures remain 
effective. Otherwise, it may conduct only Class I or Class II gaming. 
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After extensive briefing in the present case, the district court issued a 

170-page opinion rejecting all of the plaintiffs’ claims and granting summary 

judgment to the Secretary and North Fork on all the claims except Stand Up’s 

challenge to the validity of the California governor’s August 2012 concurrence 

in the Secretary’s two-part IGRA determination. The district court concluded 

that, in contrast to the challenge to California’s refusal to negotiate a compact, 

California had not waived its sovereign immunity to a challenge to the 

Governor’s concurrence in the Secretary’s two-part determination. 

JA__[DE169:51 & n.20]. The district court dismissed that claim because it 

could not be resolved without joining the State, which the court found was an 

indispensable party under Fed. R. Civ. P. 19. See JA__[DE169:53]. The district 

court also held that Picayune had abandoned any challenge to the Secretary’s 

decision to take the Madera parcel into trust based on the validity of the 

governor’s concurrence, but that in any event, such a challenge failed for 

failure to join the State. JA__[DE169:40-41 n.16]. These appeals follow. 

STANDARD OF REVIEW 

The district court’s summary-judgment order is reviewed de novo. Grand 

Ronde, 830 F.3d at 558. The Secretary’s decisions are reviewed under the 

highly deferential standards of the Administrative Procedure Act (APA). See 

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 
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2199, 2208 (2012). Under those standards, the Secretary’s decisions may be set 

aside only if they were “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. 706(2).  

The Secretary’s factual findings must be upheld if supported by 

substantial evidence. See Ctr. for Auto Safety v. FHWA., 956 F.2d 309, 314 (D.C. 

Cir. 1992). “Substantial evidence” means enough evidence “to justify, if the 

trial were to a jury, a refusal to direct a verdict when the conclusion sought to 

be drawn from it is one of fact for the jury.” NLRB v. Columbian Enameling 

Stamping Co., 306 U.S. 292, 300 (1939); see INS v. Elias-Zacarias, 502 U.S. 478, 

481 (1992) (decision reviewed under substantial-evidence standard can be 

reversed only if the evidence “was such that a reasonable factfinder would 

have to conclude” in challenger’s favor). The substantial-evidence standard is 

even more deferential than the “clearly erroneous” standard for review of trial-

court findings of fact. Dickinson v. Zurko, 527 U.S. 150, 164 (1999). 

SUMMARY OF ARGUMENT 

1.  The Secretary acted within his authority under the IRA when 

taking the Madera property into trust for North Fork. His determination that 

the Tribe was “under Federal jurisdiction” in 1934 is supported by substantial 

evidence. The United States acquired lands in 1916 for North Fork’s 

reservation, and government officials called for an election in 1935 to allow the 
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Indians on that reservation to decide whether to opt out of the IRA’s benefits. 

Nothing more is required for establishing that the Tribe was “under Federal 

jurisdiction” in 1934. Stand Up’s argument that North Fork today might not be 

the same tribe that existed in 1934 impermissibly attempts to collaterally attack 

the Secretary’s recognition of the Tribe, which is beyond dispute.  

Picayune’s challenge to the land-into-trust decision based on the validity 

of the governor’s concurrence should be rejected. Picayune fails to challenge 

the district court’s holdings that (1) Picayune abandoned that argument by not 

advancing it as a ground for summary judgment, and (2) the claim must be 

dismissed for failure to join California as an indispensable party.  

2. The Secretary’s determination under IGRA that North Fork’s 

casino would not be a detriment to the surrounding community was rational 

and supported by substantial evidence. Lacking definitions of either term, the 

statute is silent about how the Secretary should evaluate a “detriment” to the 

“surrounding community.” The Secretary’s interpretation, embodied in 

regulations, that he may weigh beneficial and negative impacts to determine 

whether the net effect is a detriment, and that he may generally limit his 

consideration of the “surrounding” community to local and tribal governments 

within 25 miles, is reasonable and entitled to deference. Even though the 

Secretary’s regulations did not require him to consider impacts to Picayune, 
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the Secretary did so. Likewise reasonable was the Secretary’s conclusion, 

based on an expert market analysis, that Picayune’s casino would still be able 

to operate in the long-term despite competition from North Fork’s casino. The 

fact that Picayune disagrees does not invalidate the Secretary’s conclusions. 

3. Finally, the Secretary complied with the Clean Air Act’s 

conformity requirements. The Secretary took a cautious approach to the 

litigation by obtaining a voluntary remand for the limited purpose of 

republishing notice of the conformity determination and sending it to 

government entities (at least some of whom had actual notice the first time 

because they commented on the determination). Stand Up’s argument that the 

Secretary was prohibited from sending the notices after he took the Madera 

property into trust, and that he had to use a new emissions model that was 

published after his original decision, amounts to nothing more than a 

complaint about the district court’s order leaving in place the Secretary’s 

decisions during the limited remand. But Stand Up does not squarely challenge 

that order or present an argument that complies with the Federal Rules of 

Appellate Procedure. Therefore, the district court’s thoroughly considered 

order should be affirmed in all respects.  
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ARGUMENT 

I. THE SECRETARY’S DECISION TO TAKE THE MADERA PARCEL INTO TRUST 

COMPLIES WITH THE INDIAN REORGANIZATION ACT. 

A. The Secretary’s determination that North Fork was “under Federal 
jurisdiction” in 1934 was reasonable and is entitled to deference. 

The Secretary may take land into trust “for the purpose of providing land 

for Indians.” 25 U.S.C. 5108. The record here supports the Secretary’s 

conclusion that North Fork and its members are “Indians” within the meaning 

of this provision because Section 5129’s definition of “Indian” includes any 

member of a recognized Indian tribe that was “under Federal jurisdiction” at 

the time of the Act’s passage in 1934. See Grand Ronde, 830 F.3d at 563. This 

Court recently held that the phrase “under Federal jurisdiction” is ambiguous 

and that the Secretary’s interpretation thereof is entitled to deference. Id. at 

564-65.  

Here, applying the same interpretation of “under Federal jurisdiction” as 

it did in Grande Ronde, Interior relied on evidence that the Secretary had 

conducted an election under the IRA on North Fork’s reservation in June 1935 

as establishing that the Tribe and its members were “under Federal 

jurisdiction” when the Act was passed. Specifically, the Secretary relied on 

evidence that his predecessor conducted an IRA Section 18 election at North 

Fork’s reservation on June 10, 1935, with 4 of 6 adult Indian residents voting. 
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JA__[DE129-9:115]; see JA__[DE128-10:37]. As in Grand Ronde, Interior’s 

interpretation of that ambiguous statutory phrase is reasonable and deserves 

deference. 

1. The Secretary’s calling for an election by the Indians on the North 
Fork Rancheria within the time prescribed by Section 18 of the IRA 
supports the reasonableness of his conclusion that the government 
asserted federal authority over the Tribe when the Act was passed. 

Before the Secretary could conduct a vote on the Tribe’s reservation in 

1935, he had to determine that adults living there met the statute’s definition of 

“Indian.” 25 U.S.C. 5129. By necessity, that assessment of eligibility involved 

determining that the Indians voting fell within the scope of the federal statute. 

Only if they did so qualify could the Secretary exercise his authority under the 

Act to hold a vote for them. 

For this reason, the Secretary said here that the calling of Section 18 

elections establishes that North Fork was “under Federal jurisdiction” for 

purposes of taking land into trust. JA__[DE128-10:37]. That conclusion is 

consistent with an Interior Solicitor’s opinion that concludes that the act of 

calling for a Section 18 election “unambiguously and conclusively” establishes 

that a tribe was “under Federal jurisdiction,” regardless of the election’s 

outcome. See Solicitor’s Opinion M-37029, The Meaning of “Under Federal 

Jurisdiction” for Purposes of the Indian Reorganization Act, 20-21 (2014), 

available at https://go.usa.gov/x5qG7. Decisions by the Interior Board of 
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Indian Appeals—an entity within the Department that decides administrative 

appeals in some types of Indian-law matters, see 43 C.F.R. 4.1(b)(1)—have 

reached the same conclusion. See Village of Hobart v. Midwest Reg’l Dir., 57 IBIA 

4, 22-23 (2013); Thurston Cty. v. Acting Great Plains Reg’l Dir., 56 IBIA 62, 71 

n.11 (2012); Shawano Cty. v. Acting Midwest Regional Dir., Bureau of Indian 

Affairs, 53 IBIA 62, 71-72 (2011).6 

 Here, the Secretary acquired land in 1916 for North Fork with funds 

appropriated by Congress. See JA__[DE124-1:30, DE171-1:4-7]. The district 

court found that fact to be “[s]ignificant” and “likely dispositive in its own 

right” of whether North Fork was “under Federal jurisdiction” during the 

required era. JA__[DE169:112] (internal quotation marks, brackets omitted). 

                                                            
6 The conclusion that tribes that voted in Section 18 elections were “under 

Federal jurisdiction” in 1934 holds true regardless of the outcome of the vote. 
Through the Indian Lands Consolidation Act of 1983, Congress made clear 
that Secretary’s authority to take land into trust under the IRA applies to “all 
tribes notwithstanding the provisions of [section 18]” of that Act including 
tribes that previously voted to opt out of the statute’s application. 25 U.S.C. 
2202. The Supreme Court in Carcieri noted this plain language, explaining that 
the 1983 statute “by its terms simply ensures that tribes may benefit from 
[Section 5 of the IRA] even if they opted out of the IRA pursuant to Section 
18, which allowed tribal members to reject the application of the IRA to their 
tribe.” Carcieri, 555 U.S. at 394-95. Since Carcieri, one other court of appeals 
has applied the 1983 statute to hold that tribe voting to opt out of the IRA in 
1936 was “under Federal jurisdiction” and eligible to have land taken into 
trust, further demonstrating the reasonableness of Interior’s interpretation in 
this case. See Upstate Citizens for Equality, Inc. v. United States, 841 F.3d 556, 561 
n.5, 577 (2d Cir. 2016). 
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Indeed, Justice Breyer’s concurrence in Carcieri says that “a (pre-1934) 

congressional appropriation” is one ground “impl[ying] a 1934 relationship 

between the tribe and Federal Government that could be described as 

jurisdictional.” 555 U.S. at 399. And as already mentioned, the Secretary then 

conducted a Section 18 election on that reservation on June 10, 1935. 

JA__[DE129-9:115]; see JA__[DE128-10:37]. Together, those facts provided 

substantial evidence for the Secretary to conclude that North Fork was “under 

Federal Jurisdiction” at the time of the IRA’s passage. 

2. The reasonableness of the Secretary’s conclusion that North Fork 
was “under Federal jurisdiction” in 1934 may not be collaterally 
attacked by challenging North Fork’s status as a federally 
recognized Indian tribe. 

Although Stand Up argues (at 24-32) that no evidence in this case 

connects North Fork to the individuals residing on the Tribe’s reservation 

before the Rancheria was terminated, that argument fails for several reasons. 

 First, the record demonstrates a connection between the present-day 

North Fork and earlier incarnations of the Tribe. Through the stipulated 

judgment in Hardwick, the Secretary recognized North Fork as the successor to 

the tribe of Indians that previously lived on the reservation in 1934, thereby 

restoring the federal trust relationship. JA__[DE124-1:56]. That is so because 

the Hardwick stipulation required the court there to certify a class of “all those 

persons who received any of the asserts of the [North Fork and other] 
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rancherias” listed in the stipulation, along with “any Indian heirs, legatees or 

successors in interest of such persons” with respect to real property they 

received due to the federal government’s implementation of the Rancheria Act. 

JA__[DE124-1:55-56]. In other words, the Hardwick plaintiffs who were 

restored to recognition as tribes consisted only of those that had held real 

property that was distributed to the Indian or Indians at the unlawful 

termination, because either they were the same people to whom the Rancheria 

was distributed, or they were the “Indian heirs, legatees, and successors” of 

those distributees. And conversely, the stipulation thereby excluded from 

restoration those groups where no part of the rancheria was still owned by 

Indians. Thus, the Hardwick stipulation establishes the connection between the 

current-day Tribe, which applied to have land taken into trust, and the then-

recognized Tribe that Congress had authorized the Secretary to terminate in 

1958. Moreover, North Fork occupied the reservation in 1935 when the 

Secretary conducted a vote there. JA__[DE129-9:115]; JA__[DE128-10:37]. 

Stand Up argues (at 29) that there was no Tribe when the trust 

relationship was terminated because the land was distributed to only one 

individual Indian. As the district court explained, however (JA__[DE169:124-

25]), there is evidence both that North Fork Indians were living on the 

reservation between 1935 and 1958, see S. Rep. No. 85-1874, at 33 (1958); H.R. 
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Rep. No. 85-2503, at 869 (1952), and that the number of North Fork Indians 

living on the reservation was not likely indicative of the number of North Fork 

Indians for whom the land was purchased, given that much of the land was 

nearly uninhabitable due to its poor location, limited grazing value, and lack of 

water. See JA__[DE128-9:73, DE171-4:574]. That the Tribe’s membership may 

have changed somewhat during that period, or that the number of Indians 

living on the Tribe’s reservation may have fluctuated during that time, does not 

cast significant doubt on the fact that the Tribe continued to exist.7 

Moreover, Stand Up’s argument that there is no evidence of a 

connection between the present-day members of North Fork and the Indians 

previously residing on the Tribe’s reservation conflates two different inquiries. 

The question whether North Fork was “under Federal jurisdiction” in 1934 is 

separate from any question about whether North Fork or its members have 

cultural, genealogical, or other connections with earlier constituted groups that 

the United States recognizes as the Tribe’s historical predecessor. Challenges 

to North Fork’s identity are long barred because the Secretary placed North 

Fork on the list of recognized tribes in 1985, and only Congress can remove a 

                                                            
7 The record demonstrates other historic connections between North Fork’s 

current members and their direct ancestors who were “under Federal 
jurisdiction” before the IRA’s passage, including some who helped negotiate 
the 1851 Treaty at Camp Barbour. JA__[DE128-7:173]. 
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tribe from the list. See Federally Recognized Indian Tribe List Act, Pub. L. No. 

103-454, 108 Stat. 4791 (1994); see also Big Lagoon, 789 F.3d at 954. Moreover, 

an Indian tribe’s authority to determine its own requirements for membership 

is a fundamental aspect of tribal sovereignty with which courts may not 

interfere unless expressly directed otherwise by Congress. See Santa Clara Pueblo 

v. Martinez, 436 U.S. 49, 56-57, 72 (1978). The only question here is whether 

the Secretary correctly concluded that the Tribe’s members are Indians, which 

he did, for the reasons already discussed. 

Stand Up’s attempt to inquire into the historic connection between the 

current members of North Fork and the Indians living on the Tribe’s 

Rancheria in 1934 is also an end-run around recent precedent. Specifically, this 

Court in Grand Ronde rejected an argument by parties challenging a land-into-

trust decision that the plain text of the IRA unambiguously demands that a 

tribe that was “under Federal jurisdiction” in 1934 also must have been 

“recognized” as a distinct political society that same year as well. 830 F.3d at 

560. Rejecting the argument that the statute unambiguously required a tribe to 

have a government-to-government relationship with the United States in 1934, 

the Court deferred to Interior’s reasonable interpretation of the statute as 

requiring only that the tribe be “recognized” at the time the United States 
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acquires land for it in trust, consistent with Justice Breyer’s concurring opinion 

in Carcieri. See id. at 561. 

Unable to get around the fact that a tribe did exist in 1934 and the fact 

that Grand Ronde rejected any requirement that a tribe must have been 

recognized by the United States at that time, Stand Up contends that Interior 

must demonstrate a genealogical connection between those living on the 

reservation at the time of the Act and the current members of North Fork. That 

is just an attempt to challenge the Secretary’s decision to include North Fork 

on the list of tribes or an attempt to impose requirements on Interior not found 

in the statute, both of which were rejected by Grand Ronde. 

To the extent that Stand Up disputes whether the Secretary acted 

arbitrarily and capriciously in recognizing North Fork today as the historic 

successor of the residents of North Fork’s reservation years ago, that amounts 

to an indirect attack on the Secretary’s decision—embodied in the Hardwick 

stipulation and the first publication of the list of recognized Indian tribes that 

included North Fork—to restore the Tribe to federal recognition. As we next 

explain, that attempted challenge fails for several reasons. 

a.  Once the Secretary recognized a political relationship with North 

Fork as the successor to the band of Indians who lived on the reservation 

historically, several statutes and the Hardwick court’s judgment prevent the 
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Secretary from reversing course. Recognition of an Indian tribe is a “formal 

political act confirming the tribe’s existence as a distinct political society, and 

institutionalizing the government-to-government relationship between the tribe 

and the federal government.” Cal. Valley Miwok Tribe v. United States, 515 F.3d 

1262, 1263 (D.C. Cir. 2008) (internal quotation marks, citation omitted). 

Historically, Indian tribes were recognized through treaties, executive orders, 

and legislation. Muwekma Ohlone Tribe v. Salazar, 708 F.3d 209, 211 (D.C. Cir. 

2013). In 1978, the Secretary promulgated regulations establishing procedures 

for administrative “acknowledgment” of recognition. See 43 Fed. Reg. 39,361 

(Sept. 5, 1978) (codified, as amended, at 25 C.F.R. pt. 83). Once 

acknowledged, a group is added to a list of all federally recognized Indian 

tribes, which Interior regularly publishes in the Federal Register. 25 C.F.R. 

83.5(a); see 44 Fed. Reg. 7235 (Feb. 6, 1979); see 25 U.S.C. 5131. 

In 1994, Congress enacted the Federally Recognized Indian Tribe List 

Act, Pub. L. No. 103-454, 108 Stat. 4791, which, in addition to directing the 

Secretary to publish the list of federally recognized tribes on a regular basis, 

also includes findings that Indian tribes may be recognized in one of three 

ways: by an Act of Congress, by Interior through its administrative procedures, 

or by a decision of a United States court. Id. A tribe recognized in one of these 

ways “may not be terminated except by an Act of Congress.” Id.  
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Here, it is beyond any reasonable dispute that North Fork is a federally 

recognized Indian tribe. Stand Up concedes (at 28) that North Fork appears on 

the list of federally recognized Indian tribes. Indeed, the Tribe has appeared on 

every published list since the mid-1980s. See, e.g., 77 Fed. Reg. 47,868, 47,870 

(Aug. 10, 2012). Moreover, the Hardwick court’s approval of the stipulation by 

the federal government to restore North Fork’s recognition as an Indian tribe 

(JA__[124-1:61) is among the three paths to recognition acknowledged by 

Congress in the List Act. 108 Stat. at 4791. Through that Act, Congress 

confirmed the status of previously recognized Indian tribes like North Fork, 

and it prevented Interior from removing them from that status. 

Moreover, as demonstrated by the publication of the Hardwick judgment 

in the Federal Register and inclusion of North Fork on the Secretary’s 

published list of recognized tribes, the United States clearly intended to be 

bound by the Hardwick judgment when it comes to tribal recognition. See 

Amador Cty., 640 F.3d at 384. And as the product of the government’s decision 

to settle litigation to which it was a party, entering into the stipulated judgment 

was squarely within the government’s authority. See, e.g., Swift & Co. v. United 

States, 276 U.S. 311, 331 (1928) (entry into consent decrees); see also 28 U.S.C. 

516, 519 (vesting the Attorney General with authority to conduct and 

supervise litigation on behalf of the United States). 

USCA Case #16-5328      Document #1675306            Filed: 05/15/2017      Page 48 of 89



  

31 

Stand Up argues (at 28-29) that the Hardwick stipulation is ineffective in 

demonstrating eligibility under Section 5129 because it recognized North Fork 

“with the same status as [it] possessed prior to distribution of the assets of [the] 

Rancheri[a],” and because there was no Indian tribe before that time. That 

argument is incorrect. As already discussed, North Fork did exist earlier in 

time—at the time of the IRA’s passage, the vote conducted by the Secretary 

demonstrates that a “tribe” existed under Section 5129; and at the time the 

California Rancheria Termination Act was passed in 1958, Congress 

recognized that there was a trust relationship that still existed with North Fork. 

Moreover, the Hardwick stipulation provides that the Indian groups like 

North Fork whose trust relationship Congress authorized the Secretary to 

terminate in 1958 “shall be included on the Bureau of Indian Affairs Federal 

Register list of recognized tribal entities[.]” JA__[DE124-1:56]. This language 

could hardly be clearer in meaning that Interior intended to recognize North 

Fork as an Indian tribe. Indeed, Interior placed North Fork on the list of 

recognized tribes, and Congress through the List Act affirmed the Tribe’s 

status, preventing Interior from removing it from the list. Whatever might have 

been the Tribe’s legal status from the Rancheria’s termination until the Tribe’s 

placement on the list around 1984 is not legally relevant to the Secretary’s 

land-into-trust authority in light of Congress’s subsequent actions. 
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Furthermore, in 1994, Congress enacted technical amendments to the 

IRA, Pub. L. 103-263, 108 Stat. 707, sec. 5(b), codified at 25 U.S.C. 5123(f), 

providing that agencies may not promulgate any regulation or make any 

decision that “classifies, enhances, or diminishes the privileges and immunities 

available to the Indian tribe relative to other federally recognized tribes by 

virtue of their status as Indian tribes.” Id. Any such regulation or decision by a 

federal agency “shall have no force or effect.” 25 U.S.C. 5123(g). Sections 

5123(f) and (g) were enacted to correct Interior's determination that there were 

two categories of tribes with different governmental powers: “historic” tribes 

and “created” tribes. See F. Cohen, Handbook of Federal Indian Law 130 n. 67 

(1942).  

Speaking in support of the amendment, Senator McCain said that 

“Indian tribes recognized by the Federal Government stand on an equal 

footing to each other and to the Federal Government,” meaning that each one 

“has the same governmental status as other federally recognized tribes” 

because of its federally recognized status, and each is “entitled to the same 

privileges and immunities” and has “the right to exercise the same inherent 

and delegated authorities” as other recognized tribes. 140 Cong. Rec. 11,235. 

Thus, once restored to federal recognition through the Hardwick judgment, 

North Fork stands on an equal footing with other Indian tribes as to its 

USCA Case #16-5328      Document #1675306            Filed: 05/15/2017      Page 50 of 89



  

33 

inherent sovereign authority and its recognized status, which can only be 

altered by Congress. 

b. Stand Up cannot collaterally challenge North Fork’s status as a 

recognized Indian tribe because the time to do so is long past. See 28 U.S.C. 

2401(a) (six-year statute of limitations). In Big Lagoon, an Indian tribe sued 

California under IGRA to compel it to negotiate a compact for Class III 

gaming on the tribe’s trust lands. California argued that the district court could 

not hear the suit because there were issues of material fact about the propriety 

of including the tribe on the Secretary’s published list in 1979. Big Lagoon, 789 

F.3d at 954. Sitting en banc, the court unanimously rejected California’s 

arguments, holding that the State’s challenge to the tribe’s federal recognition 

had to be pleaded as an APA claim against the Secretary and that any such 

claim was time-barred. See id. 

The Eleventh Circuit reached a similar conclusion in an unpublished 

decision upholding an injunction against a county official trying to assess taxes 

on a tribe’s trust land. See Poarch Band of Creek Indians v. Hildreth, 656 Fed. 

Appx. 934, 943 (11th Cir. 2016). The court held that the official could not 

bring an untimely attack on the Secretary’s decision to recognize the tribe 

thirty years earlier. Id. Taken together, Big Lagoon and Hildreth demonstrate 

that courts will not allow untimely attacks on an Indian tribe’s federally 
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recognized status, especially when they are not raised through properly 

pleaded challenges under the APA. None of the claims in Stand Up’s 

complaint challenge the government’s decades-old decision to restore the Tribe 

to federal recognition. At best, Stand Up alleges that North Fork was “not 

federally recognized * * * as of June 18, 1934.” JA__[DE103:17]. That theory 

of relief is foreclosed both by the facts here and by Grand Ronde.8 

B. Picayune’s claims concerning the California governor’s concurrence should 
be rejected because Picayune abandoned its challenge in the district court 
and has forfeited essential arguments in this Court by failing to raise them. 

Picayune, but not Stand Up, argues (at 40-52) that the Secretary’s land-

into-trust decision is arbitrary and capricious because it rests on the assumption 

that the land was eligible for gaming, and that assumption rests in turn on the 

concurrence of California’s governor, which Picayune contends was ultra vires 

under state law. That argument fails for several reasons. First, because 

Picayune did not mention the argument in its summary-judgment motion, the 

district court held that the claim was abandoned. JA__[DE169:40-41 n.16]. 

That holding was correct. See Aliotta v. Blair, 614 F.3d 556, 562 (D.C. Cir. 

                                                            
8 Nothing in the Secretary’s land-into-trust decision reopens the earlier 

decision recognizing the Tribe through a government-to-government 
relationship. See, e.g., Alliance for Safe, Efficient & Competitive Truck Transp. v. 
FMCSA, 755 F.3d 946, 954 (D.C. Cir. 2014) (rejecting claim that earlier agency 
decision was reopened).  
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2010).9 Picayune does not expressly challenge the district court’s abandonment 

holding on appeal. Thus, the argument is forfeited in this Court. See Flynn v. 

Comm’r, 269 F.3d 1064, 1068–69 (D.C. Cir. 2001). 

Even putting aside Picayune’s failure to challenge the abandonment 

holding, its arguments about the governor’s concurrence should be rejected for 

another reason. The district court did not address the validity of the California 

governor’s concurrence because it held that the State was an indispensable 

party, and it refused to rule on the claims in the State’s absence. 

JA__[DE169:40-41 n.16]; see JA__[DE169:53]. Picayune (at 41) mentions the 

Rule 19 dismissal only in passing and does not present any argument that the 

ruling was erroneous. Under Fed. R. App. P. 28(a)(8)(A), an appellant must 

provide its “contentions and the reasons for them” as to why the district court 

erred, with appropriate citations to authorities and the record. Id.; see, e.g., 

Weinstein v. Islamic Republic of Iran, 831 F.3d 470, 483 (D.C. 2016). Picayune 

does not allege any error in the Rule 19 holding.10 And a ruling as to 

                                                            
9 This Court has held that district courts cannot treat a summary-judgment 

motion “as conceded” solely for lack of opposition. Winston & Strawn, LLP v. 
McLean, 843 F.3d 503, 508 (D.C. Cir. 2016). Abandonment, however, occurs 
where a plaintiff is deemed to have constructively amended its pleading to 
dismiss a claim it has not pursued—a procedural posture altogether different 
from a concession. Cf. Fed. R. Civ. P. 15(b)(2). 

10 Although the United States does not agree with that holding as respecting 
the plaintiffs’ APA claims, the issue is best left for another day given the lack 
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indispensable parties is not something the Court should address sua sponte, 

because it does not affect the district court’s jurisdiction. See Fed. R. Civ. P. 19 

(adv. comm. notes); Fed. R. Civ. P. 82; see also Davenport v. Intl. Bhd. of 

Teamsters, AFL-CIO, 166 F.3d 356, 366 (D.C. Cir. 1999); cf. S. Cal. Edison Co. v. 

FERC, 603 F.3d 996, 1000 (D.C. Cir. 2010) (noting an exception to the 

appellate-waiver rule for “jurisdiction[al]” issues). Thus, any challenge to the 

Rule 19 holding is forfeited as well. 

Even if Picayune could overcome its glaring failure to preserve any claim 

of error, this Court should decline here to resolve issues about the effectiveness 

of the governor’s concurrence. That issue is the subject of ongoing state-court 

litigation. See Stand Up for California!, 390 P.3d at 781. In any event, it does not 

necessarily follow, as Picayune argues (at 51), that the Secretary’s decision 

taking land into trust “must be reversed” if the concurrence is beyond the 

governor’s authority. Cf. 25 C.F.R. 292.23(a)(1) (providing that a tribe may use 

newly acquired lands “for non-gaming purposes” if a governor withholds 

concurrence in the two-part determination under Section 2719(b)(1)(A)). The 

precise effect of the state-court litigation’s ultimate outcome on the federal 

agency decisions challenged here is an issue that the district court did not 

                                                            
of any adversarial presentation on the topic. See Carducci v. Regan, 714 F.2d 
171, 177 (D.C. Cir. 1983) (Scalia, J.). 
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address. This Court should likewise decline to do so. Cf. United States v. Peyton, 

745 F.3d 546, 557 (D.C. Cir. 2014). 

II. THE SECRETARY COMPLIED WITH IGRA IN DETERMINING THAT GAMING 

ON THE MADERA PARCEL WOULD NOT BE DETRIMENTAL TO THE 

SURROUNDING COMMUNITY. 

Gaming may be allowed on lands taken into trust after IGRA’s passage 

if the Secretary determines (among other requisites) that a gaming 

establishment “would not be detrimental to the surrounding community.” 25 

U.S.C. 2719(b)(1)(A).11 As we now explain, the Secretary’s determination was 

based on substantial evidence and a correct interpretation of the statute, and 

the plaintiffs’ arguments to the contrary lack merit. 

A. The Secretary’s interpretation of the statute is lawful and should be upheld. 

1. The Secretary’s interpretation of IGRA to allow the consideration of 
mitigation deserves deference. 

Stand Up contends (at 35-38) that the Secretary’s determination was 

based on an incorrect interpretation of the statute, which Stand Up says 

prohibits gaming where any detrimental impacts would occur, even if those 

impacts would be mitigated or would be outweighed by positive impacts to the 

surrounding community so that the net effect is not detrimental. Stand Up’s 

                                                            
11 Nobody challenges the Secretary’s determination that a casino would be 

in the best interests of North Fork. Nor does anybody challenge the governor’s 
concurrence as it relates to IGRA. 
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interpretation is not compelled by the statute’s text, history, or purpose and 

therefore should be rejected. 

Interior’s interpretation of IGRA is examined under the analysis in 

Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984). If “Congress has directly 

spoken to the precise question at issue * * *, that is the end of the matter; for 

the court, as well as the agency, must give effect to the unambiguously 

expressed intent of Congress.” Id. at 842-43. But “if the statute is silent or 

ambiguous with respect to the specific issue, the question for the court is 

whether the agency's answer is based on a permissible construction of the 

statute.” Id. at 843; see Citizens Exposing Truth About Casinos v. Kempthorne, 492 

F.3d 460, 471 (D.C. Cir. 2007) (deferring to Secretary’s interpretation of IGRA 

exception). 

Section 2719(b)(1)(A) does not identify what factors the Secretary may 

or must consider when he “determines” that a gaming establishment on newly 

acquired lands “would not be detrimental to the surrounding community.” 

Nor does the statute say how he should go about making the determination 

(other than mentioning a few groups he should consult), or whether 

“detrimental” means detrimental in the main or in the least.  

The Secretary, therefore, properly understood that a gap in the statute 

existed and adopted regulations prescribing the standards to follow when 
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making determinations about detrimental impacts. 25 C.F.R. pt. 292, subpart 

C. Under those standards, tribes like North Fork submit information about 

different types of impacts that may result from new gaming and how those 

impacts will be mitigated. For instance, tribes give the Secretary their “plans 

for mitigating adverse impacts” to the environment, 25 C.F.R. 292.18(a), and 

identify “sources of revenue to mitigate” the “costs of impacts to the 

surrounding community,” 25 C.F.R. 292.18(d), including the cost of 

“treatment programs for compulsive gambling.” 25 C.F.R. 292.18(e). To that 

end, tribes may provide “memoranda of understanding and inter-governmental 

agreements with affected local governments,” as North Fork submitted here, to 

be factored into the Secretary’s decisionmaking. 25 C.F.R. 292.18(g); see 

JA__[DE128-8:119-120]. The Secretary “will consider all the information” that 

a tribe submits. 25 C.F.R. 292.21(a). 

Here, the Secretary applied the pertinent regulations and carefully 

summarized the information he considered, discussing each topic in the 

regulation. JA__[DE128-8:98-116]. Keeping in mind the “heavy scrutiny” 

given to applications for gaming on newly acquired lands, JA__[DE128-8:119-

20], the Secretary found that the record “clearly demonstrates” that gaming on 

the Madera site would not result in significant cost increases for the County or 

other nearby governments. JA__[DE128-8:121]. Any financial burdens to the 
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community were “sufficiently mitigated,” he found, by the memoranda of 

understanding between North Fork and the County, the City, and a local 

irrigation district. Id. Thus, the Secretary found that the “weight of the 

evidence in the record strongly indicates” that no detrimental impact would 

result to the surrounding community. JA__[DE128-8:122]. 

The Secretary’s approach is permissible under IGRA and deserves 

deference. See Citizens, 492 F.3d at 471. The reasonableness of that approach is 

reinforced by IGRA’s purpose of enabling gaming on Indian trust lands. In 

California v. Cabazon Band of Mission Indians, 480 U.S. 202, 217-19, 107 S. Ct. 

1083, 1092-93 (1987), the Supreme Court explained that Indian tribes conduct 

gaming to raise revenues to operate their governments and to provide essential 

government services. Congress then enacted IGRA to “provide a statutory 

basis for the operation of gaming by Indian tribes as a means of promoting 

tribal economic development, self-sufficiency, and strong tribal governments.” 

25 U.S.C. 2702(1). To that end, IGRA requires that tribal gaming revenues be 

used only for funding tribal government operations and programs, for the 

tribe’s general welfare, for promoting tribal economic development, and for 

charitable and local purposes. 25 U.S.C. 2710(b)(2)(B); see also 25 U.S.C. 

2701(4). 
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Since IGRA’s enactment, this Court and others have repeatedly 

recognized that “IGRA was designed primarily to establish a legal basis for 

Indian gaming as part of fostering tribal economic self-sufficiency, not to 

respond to community concerns about casinos.” Citizens, 492 F.3d at 469.12 In 

Citizens, for example, this Court found that a plaintiff non-profit anti-casino 

group “overemphasized” the community protection provision of IGRA, 25 

U.S.C. 2719(b)(1)(A), “in the overall structure of IGRA” when arguing that 

the statute “was designed to help minimize the ‘ill-effects of gambling,’ protect 

surrounding communities from gaming on Indian lands, and prohibit gaming 

on after-acquired lands unless the Secretary and the state governor determine 

gaming will not have a detrimental effect on the surrounding host 

community.” Id. at 465, 468. And in City of Roseville v. Norton, 348 F.3d 1020 

(D.C. Cir. 2003), the Court rejected plaintiff’s characterization of Section 

2719(a)’s prohibitions as “laws disfavoring Indians,” saying that the plaintiffs 

“overlook the role that IGRA’s exceptions in [Section 2719(b)] play in the 

statutory scheme.” Id. at 1032. 

                                                            
12 See also Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 

629 F.3d 1173, 1183 (10th Cir. 2010); Grand Traverse Band of Ottawa & Chippewa 
Indians v. Office of the U.S. Att’y for the W. Dist. of Mich., 369 F.3d 960, 962 (6th 
Cir. 2004). 
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Interior’s interpretation is further supported by the canon of construction 

under which courts should interpret statutes enacted to benefit Indians liberally 

in their favor. See, e.g., Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 

(1985). That canon, and the policy goals underlying IGRA’s enactment, retain 

their force as applied to the Section 2719(b)(1) exceptions. See Citizens, 492 

F.3d at 471; Roseville, 348 F.3d at 1032. Stand Up (at 34-35) argues for a 

distinction among the different exceptions, but this Court has already rejected 

similarly cramped readings of the exceptions that overemphasize one provision 

about community detriment in the statute’s overall structure. See Citizens, 492 

F.3d at 468. 

Stand Up argues (at 35-37) that the Secretary may not rely on economic 

benefits to the communities as mitigation unless the benefits are connected 

with the detrimental impacts of gaming. There is no legal or factual basis for 

Stand Up’s assertion. Stand Up downplays the resources North Fork will 

spend on mitigating the direct impacts of the Resort, but those resources 

exceed the estimated costs (both one-time and recurring), sometimes by 

millions of dollars. See, e.g., JA__[DE128-8:108, 111-113]. By focusing on 

contributions “not directly associated” with the costs of the Resort or with its 

“direct impacts,” Stand Up ignores the fact that hundreds of thousands of 

dollars of those contributions to charitable, economic, and educational 
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foundations might still “mitigate potential impacts” that are indirect. 

JA__[DE128-8:108]. Regardless, the contributions will unquestionably benefit 

the community, and Stand Up points to nothing in the statute prohibiting the 

Secretary from taking those factors into account. 

2. The Secretary did not conflate the determination with the analysis 
required by the National Environmental Policy Act 

Stand Up (at 38-41) argues that the Secretary “conflated” the analysis 

required by the National Environmental Policy Act (NEPA), a purely 

procedural statute, with the substantive findings required by Section 

2719(b)(1)(A). That argument is incorrect as a matter of both law and fact. 

First, Stand Up misapprehends the use of NEPA documents as allowed 

by law and regulation in relation to an agency’s responsibility under other 

statutes. As Stand Up acknowledges (at 41), tribes applying for a Section 

2719(b)(1)(A) determination must submit “[i]nformation regarding 

environmental impacts and plans for mitigating adverse impacts” in the form 

of a NEPA analysis like an EIS. 25 C.F.R. 292.18(a); see also 25 C.F.R. 

292.16(f). Other information related to social, economic, and cultural factors 

must also be submitted. 25 C.F.R. 292.18(b)–(g). The Secretary considers “all 

the information submitted” when making his determination. 25 C.F.R. 

292.21(a). But the fact that the information might be compiled in a single 

document like the EIS does not make it unlawful to rely on that analysis. 
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Regulations issued by the Council on Environmental Quality—to which 

the courts give “substantial deference” when interpreting NEPA, Andrus v. 

Sierra Club, 442 U.S. 347, 358 (1979)—encourage agencies to integrate NEPA’s 

required procedures with the requirements of other statutes. For example, 

agencies may “[i]ntegrat[e] the NEPA process into early planning,” 40 C.F.R. 

1500.5(a), and into other “procedures required by law or by agency practice.” 

40 C.F.R. 1500.2(c); see 40 C.F.R. 1501.2; 40 C.F.R. 1500.5(g). Agencies may 

combine analyses prepared under NEPA with “other documents.” 40 C.F.R. 

1500.4(o); see 40 C.F.R. 1506.4. And an EIS may discuss the “factors not 

related to environmental quality” that will likely be important to an agency 

decision. 40 C.F.R. 1502.23; see also 43 Fed. Reg. 55,978, 55,986 (Nov. 29, 

1978). Finally, the EIS must “accompany the proposal” through other agency 

processes so that it can be used in making decisions. 40 C.F.R. 1505.1(d). As 

Interior said in the preamble to its regulations, the Secretary “must have the 

results of the NEPA analysis in order to consider whether or not there is 

detriment to the surrounding community.” 73 Fed. Reg. 29,354, 29,369 (May 

20, 2008). 

 Here, the Secretary’s determination was substantive. He considered all 

the information before him and concluded that the weight of evidence 

indicated that the Tribe’s project would not detrimentally impact the 
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surrounding community. See JA__[DE128-8:121-22]. That finding is supported 

by his detailed assessment of the costs and benefits associated with a host of 

factors, including the social structure, infrastructure, services, housing, 

character, land use patterns, economic development, income, and employment 

in the surrounding community. JA__[DE128-8:99-116]. As that discussion 

demonstrates, the record provides an adequate basis for reasonable fact-finders 

to reach the same conclusion as the Secretary. Cf. Elias-Zacarias, 502 U.S. at 

481. Stand Up’s remaining arguments about NEPA’s imposing purely 

procedural requirements merely rehash its failed contention that the Secretary 

may not rely on mitigation.  

B. The Secretary’s determination is supported by substantial evidence. 

1. The Secretary’s reliance on measures to mitigate problem gambling 
was not arbitrary or capricious. 

Stand Up (at 42) argues that the Secretary “fails to provide any 

discussion or evidence” that the “problem gambling” that could be caused by 

North Fork’s project would be effectively mitigated. That argument is 

incorrect. The Secretary’s EIS cites a study in which the County participated, 

showing that any such problem may be attenuated or reversed by making 

behavioral health services available. JA__[DE126-10:45]. The EIS “err[s] on 

the side of overestimating” the number of new problem gamblers who might 

seek help from the County to conclude that another part-time counselor (0.7 
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full-time equivalent, or 28 hours per week) would be required. Id. North Fork’s 

$50,000 yearly contribution for such services would cover nearly 80% of that 

salary. Id. Additionally, North Fork will provide training and insurance to its 

staff and information to the public about problem gambling, and it will exclude 

problem gamblers from the facility (at their own request or otherwise). 

JA__[DE128-8:76-77]. The Secretary’s decision reasonably takes those factors 

into account. 

Moreover, North Fork will give another $1.1 million to nonprofit 

foundations associated with the community. Although those funds were 

“conservatively not included” in the comparison of costs and revenues 

associated with this project, they would “likely be used, at least in part,” to 

fund County services. JA__[DE127-1:8]. The Secretary’s regulations do not 

require analysis of the “social costs” of untreated problem-gamblers who never 

seek treatment. See 73 Fed. Reg. at 29,369 (considering but declining to adopt 

such a position). Complaints about those impacts, which result from the policy 

choices embodied in the statute, are better directed to Congress rather than to 

the courts. Cf. H.R. 5079, 114th Cong. (2016). 

Stand Up argues (at 46-47) that the Secretary acted arbitrarily by relying 

on the benefits North Fork agreed to provide the County, the City, and a local 

irrigation district under several memoranda of understanding (MOUs) that 
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Stand Up contends never went into effect because they were contingent on a 

state gaming compact that California voters rejected. That argument lacks 

merit. The substantial evidence standard is satisfied because there was 

adequate information before the Secretary at the time of his determination for 

reasonable fact-finders to conclude that North Fork was likely to implement 

the mitigation. See Elias-Zacarias, 502 U.S. at 481. The MOUs, which were 

executed before the Secretary’s decision, represent substantial financial 

commitments publicly made by North Fork. JA__[DE124-1:129, 136]. That 

they were contingent on the project going forward, the land being taken into 

trust, and similar factors affecting whether the casino is built and operates, 

does not undermine the reasonableness of the Secretary’s conclusions about 

mitigation. 

In any event, the Secretary’s reliance on the MOUs remains sound even 

after the decision. Absent the compact, North Fork must follow the terms of 

the Secretary’s IGRA procedures if it is to conduct Class III gaming at the 

Madera site. JA__[DE163-1:18]. Those procedures require “enforceable” 

agreements on mitigation and compensation, JA__[DE163-1:84], which are 

satisfied by the MOUs. JA__[DE163-1:85-86]. Also, the procedures provide 

that North Fork “accepts its obligation” to implement the mitigation measures 

on which the Secretary relied in making his decision. JA__[DE163-1:85-86]; 
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see also JA__[DE128-7:95-113] (mitigation monitoring and enforcement plan), 

JA__[DE128-8:1474-1499]. Although Stand Up would like the Secretary to 

“guarantee” that the Tribe will comply with all its commitments in the MOUs, 

IGRA contains no such requirement. 

2. The Secretary’s determination that possible impacts to Picayune 
would not be detrimental to the surrounding community was not 
arbitrary or capricious. 

Picayune argues that the Secretary should have included Picayune itself 

in his analysis of effects on the “surrounding community” and should have 

given greater weight to Picayune’s comments. Those arguments lack merit. 

Because IGRA does not define the “surrounding community” that the 

Secretary must avoid detrimentally impacting, the Secretary has adopted 

regulations defining that term as including “local governments and nearby 

Indian tribes located within a 25-mile radius of the site of the proposed gaming 

establishment.” 25 C.F.R. 292.2. Tribes beyond that distance “may petition for 

consultation” if they can establish that their “governmental functions, 

infrastructure or services will be directly, immediately and significantly 

impacted by the proposed gaming establishment.” Id. Picayune does not 

challenge that regulation in its complaint. 

In adopting the regulation, Interior explained that it had previously 

experimented with limiting its analysis to communities located 0, 30, and 50 
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miles away, and to tribes located 50 and 100 miles away, but it found all of 

those distances problematic in various ways. See 73 Fed. Reg. at 29,357. The 

25-mile radius was intended to provide “consisten[cy] throughout the 

regulations” and “uniformity for all parties,” and in Interior’s experience, it 

“best reflects” the communities that might be affected by new casinos. Id. As 

Interior explained in the regulatory preamble, id. at 29,356, it cannot 

reasonably consult with all tribes that might be impacted, only those “nearby.” 

25 U.S.C. 2719(b)(1)(A). Similarly, the 25-mile radius focuses on those living 

close to, or within commuting distance of, the new establishment, i.e., in the 

“surrounding community.” Id.; see 73 Fed. Reg. at 29,357. To address concerns 

that the regulation might be underinclusive in some situations, Interior 

evaluates detriment on a “case-by-case basis,” and it indulges a “rebuttable 

presumption” allowing tribes outside the 25-mile radius to participate in 

consultation in certain circumstances. Id. at 29,357, 29,373. 

Picayune takes issue with the Secretary’s consideration of the effects on 

Picayune’s gaming operations in several respects. First, Picayune contends 

(at 26-29) that the Secretary should have treated it just like any other part of the 

“surrounding community” because even though Picayune is located 38 miles 

from the Madera site, it rebutted the 25-mile presumption. But the regulation 

provides merely that tribes more than 25 miles away that rebut the 
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presumption “may petition for consultation.” 25 C.F.R. 292.2. Although 

Picayune did not formally file such a petition, the Secretary nonetheless 

included Picayune in the consultation process. See JA__[DE128-7:72-73]. The 

Secretary considered Picayune’s comments that it would lose revenue at its 

own casino as a result of competition from North Fork’s facility. JA__[DE128-

8:122-23]. Ultimately, the Secretary found that because Picayune’s casino had 

proven to be a “successful operation” in a “highly competitive” market, 

competition from North Fork’s new facility was insufficient, standing alone, to 

be detrimental. Id.  

In making his finding, the Secretary appropriately gave Picayune’s 

comments “less weight” than those of communities within the 25-mile radius. 

He stated that the weight given to commenters beyond that distance, like 

Picayune, “will naturally diminish” as the distance from their location to the 

site of the proposed casino increases, JA__[DE128-8:123], a proposition that 

the district court rightly called “logical” and “rational.” JA__[DE169:79] 

(quotation marks, citation omitted). Picayune takes issue with those 

statements, but as already mentioned, the rebuttable presumption only extends 

to “consultation.” It does not provide that the rebutting tribe is incorporated 

into the definition of “nearby community,” or that the tribe’s views cannot be 

given less weight than those of tribes falling within the specified radius. 
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The Secretary’s interpretation of his own regulation is the “fairest 

reading” of its text, and may be upheld on that ground. Tilden Mining Co., Inc. 

v. Sec’y of Labor, 832 F.3d 317, 322 (D.C. Cir. 2016). The Secretary’s 

interpretation controls, too, because it is not “plainly erroneous or inconsistent 

with the regulation.” Auer v. Robbins, 519 U.S. 452, 461 (1997). Nor is it clear 

that giving Picayune’s comments less weight made any difference in the 

Secretary’s analysis. Regardless, the Secretary’s analysis of the possible effects 

on Picayune was supported by substantial evidence. The Secretary relied on a 

technical memorandum prepared by a market analyst who used a “gravity 

model” that projected how much revenue North Fork’s new casino would 

generate and how much of that would be attracted from other casinos in the 

region, including Picayune’s. JA__[DE128-7:1]. Based on that study, the 

Secretary concluded that North Fork’s project could increase total spending on 

gaming at all regional casinos by over $90 million. JA__[DE128-1:47]; see also 

JA__[DE128-7:9].  

The record shows that, although Picayune’s casino might experience a 

market-share decline of about 19%, the rate could be lower if the casino added 

new features and improved its marketing. JA__[DE128-1:47]. But even if there 

is a 19% decline, the Secretary concluded that such decline would not 

jeopardize the Picayune casino’s viability. As the study on which the Secretary 
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relied found, that sort of decline is typical in a market like central California’s 

that is not oversaturated with competitors. JA__[DE128-7:11]. In short, the 

study supports a conclusion that multiple casinos can successfully operate in 

the long run. JA__[DE128-1:47]; see JA__[DE128-7:10-11]. And no single 

gaming facility is guaranteed permanent exclusivity in any event. See Sokaogon 

Chippewa Cmty. v. Babbitt, 214 F.3d 941, 947 (7th Cir. 2000). 

Picayune provided its own estimate of a higher market-share decline (Br. 

at 33), but that fails to prove that the Secretary’s analysis was arbitrary and 

capricious. See, e.g., Process Gas Consumers Group v. FERC, 292 F.3d 831, 838 

(D.C. Cir. 2002). The Secretary must have discretion to rely on his own 

experts in such a situation. Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 

378 (1989). Especially here, where an agency is making predictive judgments 

in its own area of technical expertise, judicial deference to those predictions is 

greatest. See Baltimore Gas & Elec. Co. v. NRDC, Inc., 462 U.S. 87, 103 (1983); 

AD HOC Telecom. Users Committee v. FCC, 572 F.3d 903, 908 (D.C. Cir. 2009).13 

                                                            
13 Picayune’s market share could also decrease because of events unrelated 

to North Fork. While this case was being litigated, Picayune’s casino was shut 
down by the National Indian Gaming Commission and by a federal court due 
to violations of IGRA and the tribe’s gaming compact. See, e.g., California v. 
Picayune Rancheria of Chukchansi Indians, Civ. No. 14-1593 (E.D. Cal. Oct. 29, 
2014) (preliminary injunction); Nat’l Indian Gaming Comm’n, NOV-14-03, 
TCO-14-02 (Oct. 10, 2014), https://go.usa.gov/xXPtY (notice of violation, 
temporary closure). The closure orders have since been lifted. The difficulty of 
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III. THE SECRETARY COMPLIED WITH THE CLEAN AIR ACT. 

EPA’s regulations provide that agencies like Interior generally must 

prepare an analysis of a federal action’s conformity with a state 

implementation plan in areas designated as “nonattainment” or 

“maintenance” for a national ambient air quality standard if the emissions of a 

pollutant from the activity are above a minimum threshold. See 40 C.F.R. 

93.153(b). Here, the emissions from North Fork’s casino and hotel operations, 

about 21 tons per year of reactive organic gas and about 42 tons per year of 

nitrogen oxides, exceed the threshold and require a conformity determination. 

See JA__[DE129-5:105]. A notice of availability for the draft conformity 

determination was first published in a local newspaper and online in May 

2011. JA__[DE129-1:26]. The Secretary received comments on the draft 

determination from the local air district and from Picayune. JA__[DE63-2:2]. 

In June 2011, the Secretary issued a final conformity determination concluding 

that the new casino can conform to the applicable implementation plan if 

North Fork fully offsets the project’s operational emissions by acquiring 

enough emission credits. JA__[DE129-5:106]. As already mentioned, North 

                                                            
predicting what events will occur that influence the market only reinforces the 
wisdom of deferring to the Secretary’s judgment about such matters. 
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Fork agreed to purchase enough credits before the casino opens. JA__[DE129-

5:106]; see also JA__[DE129-1:20]. 

Both the draft and final notices were published in a local newspaper and 

were posted online. JA__[DE63-2:2]; see JA__[DE129-1:18, 21]. But when 

preparing the administrative record, the Secretary could not locate any 

documentation that the notices had been sent to everybody entitled to receive 

them (a situation complicated by the fact that the project manager was ill and 

later passed away). JA__[DE63-2:3-4]; see 40 C.F.R. 93.155(a). To remedy the 

lack of documentation, the Secretary asked the district court for a limited 

remand to republish the draft notice, consider any comments, and republish a 

final notice (with changes, if appropriate). 

Over Stand Up’s objection, the court granted the Secretary’s request and 

remanded the determination without vacating it. JA__[DE77:8]. Notice was 

republished in January 2014 and sent to the local, tribal, state, and federal 

officials listed in EPA’s regulations. See JA__[DE129-2:3] (mailing list). Three 

comment letters were submitted, two of them from the plaintiffs. JA__[DE129-

7:2]. After considering them, the Secretary decided that changes were not 

appropriate, and in April 2014, he republished the same final notice without 

any changes. See id., JA__[DE129-8:1]. 
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On appeal, Stand Up advances three arguments about the Clean Air Act. 

First, Stand Up argues (at 54) that the republished notice was deficient because 

it occurred after the Secretary took the land into trust. But that is just another 

way of arguing that the district court should not have granted the government’s 

motion for a limited voluntary remand without vacatur. Yet Stand Up does not 

challenge the district court’s remand order (JA__[DE77:8])—it fails to identify 

the order as a basis for its appeal, and it fails to cite the pertinent case law 

about whether remand without vacatur is appropriate, thus failing to satisfy the 

requirements for preserving its argument on appeal. See Fed. R. App. P. 

28(a)(8). 

This Court allows remand without vacatur for agencies to correct 

procedural flaws like the failure to provide adequate notice. See, e.g., Sugar Cane 

Growers Co-op. of Fla. v. Veneman, 289 F.3d 89, 97 (D.C. Cir. 2002); Fertilizer 

Inst. v. EPA, 935 F.2d 1303, 1312 (D.C. Cir. 1991); Rodway v. U.S. Dep’t of 

Agric., 514 F.2d 809, 814 (D.C. Cir. 1975); see also Am. Med. Ass’n v. Reno, 57 

F.3d 1129, 1133 (D.C. Cir. 1995). Stand Up does not challenge that 

longstanding practice or argue that the district court erred by leaving the 

Secretary’s decisions in place during republication of the conformity 

determinations. 
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Second, Stand Up argues (at 55-58) that the failure to give notice before 

taking the land into trust was “not harmless” because there is no way of 

knowing how the notice recipients would have responded if the Secretary’s 

decision had not already been made. But that is not a sound approach to 

judicial review of agency action that has been remanded. Courts presume the 

regularity of agency decisionmaking. See Citizens to Preserve Overton Park, Inc. v. 

Volpe, 401 U.S. 402, 415 (1971). Remand without vacatur does not take away 

an agency’s ability to examine matters afresh. See, e.g., Milk Train, Inc. v. 

Veneman, 310 F.3d 747, 756 (D.C. Cir. 2002) (“Our remand does not bind the 

agency to its current reasoning, approach, or decision.”); Fertilizer Inst., 935 

F.2d at 1312 (telling EPA to conduct notice-and-comment rulemaking during 

remand “without giving preference to the [rule provisions] left in place in the 

interim”). Recipients of the notice on remand would have known that EPA 

was free to reach a different result, and there is no reason to think that the 

comments they provided were any different as a result of the remand. 

Moreover, Stand Up points to nothing suggesting that the Secretary’s 

republication of the conformity determination without change was biased or 

otherwise irregular.14 

                                                            
14 The cases Stand Up on which relies are inapposite. Alabama Power Co. v. 

FERC, 160 F.3d 7 (D.C. Cir. 1998) is readily distinguished because it did not 
involve a remand order from a district court. And in Weyerhaeuser Co. v. Costle, 
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Third, Stand Up argues (at 58-65) that the Secretary should have applied 

a newer emissions-calculation model to the conformity determination when 

the notice was republished. EPA published notice of a new model in March 

2013, i.e., between the publication of the original conformity determination 

and the publication of the revised determination. See 78 Fed. Reg. 14,533 

(Mar. 6, 2013). In announcing the new model, EPA established a grace period 

from March 6, 2013 to September 6, 2013. Id. at 14,535. EPA’s announcement 

explains: “Analyses that begin before or during the grace period may continue 

to rely on [the older model].” Id. (emphasis added). Only those analyses 

“started after the end of the 6-month grace period must be based on [the new 

model].” Id. Interior’s conformity determination was “started” at least two 

years earlier, in 2011, and there can be no reasonable dispute that the Secretary 

used the most current emissions information at that time. See JA__[DE129-

9:50]; see also 73 Fed. Reg. 3464 (Jan. 18, 2008). Because the EPA’s 

announcement speaks only to when the analysis was “started,” not when it 

might have been reopened on remand, the Secretary was not compelled to use 

the newer model.  

                                                            
590 F.2d 1011 (D.C. Cir. 1978), the agency there secured new data and 
recomputed its findings in between the draft and final rules, depriving industry 
challengers of the opportunity comment on those changes. Id. at 1029-30. No 
comparable changes to the conformity determination were made here. 
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Finally, contrary to Stand Up’s argument (at 61-62), the Secretary’s 

decision not to use the newer model was consistent with EPA’s regulations, 

which provide that a three-month grace period shall apply “unless EPA 

announces a longer grace period in the Federal Register.” 40 C.F.R. 

93.159(b)(1)(ii). That is what EPA did here—the grace period extends six 

months into the future and indefinitely into the past, as indicated by the 

preamble’s explanation that analyses beginning “before” the period from 

March to September 2013 need not be changed to use the new model. 78 Fed. 

Reg. at 14,535. 

CONCLUSION 

The district court’s judgment should be affirmed. 
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Addendum-1 

UNITED STATES CODE 

TITLE 25—INDIANS 

CHAPTER 29—INDIAN GAMING REGULATION 

§ 2719. Gaming on lands acquired after October 17, 1988 

(a) Prohibition on lands acquired in trust by Secretary  

Except as provided in subsection (b) of this section, gaming regulated by 
this chapter shall not be conducted on lands acquired by the Secretary in trust 
for the benefit of an Indian tribe after October 17, 1988, unless— 

(1) such lands are located within or contiguous to the boundaries of the 
reservation of the Indian tribe on October 17, 1988; or 

(2) the Indian tribe has no reservation on October 17, 1988, and— 
(A) such lands are located in Oklahoma and— 

(i) are within the boundaries of the Indian tribe’s former reservation, 
as defined by the Secretary, or 

(ii) are contiguous to other land held in trust or restricted status by the 
United States for the Indian tribe in Oklahoma; or 
(B) such lands are located in a State other than Oklahoma and are 

within the Indian tribe’s last recognized reservation within the State or 
States within which such Indian tribe is presently located. 

(b) Exceptions 

(1) Subsection (a) of this section will not apply when— 
(A) the Secretary, after consultation with the Indian tribe and 

appropriate State and local officials, including officials of other nearby 
Indian tribes, determines that a gaming establishment on newly acquired 
lands would be in the best interest of the Indian tribe and its members, 
and would not be detrimental to the surrounding community, but only if 
the Governor of the State in which the gaming activity is to be 
conducted concurs in the Secretary’s determination; or 

(B) lands are taken into trust as part of— 
(i) a settlement of a land claim, 
(ii) the initial reservation of an Indian tribe acknowledged by the 

Secretary under the Federal acknowledgment process, or 
(iii) the restoration of lands for an Indian tribe that is restored to 

Federal recognition. 
(2) Subsection (a) of this section shall not apply to— 
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Addendum-2 

(A) any lands involved in the trust petition of the St. Croix Chippewa 
Indians of Wisconsin that is the subject of the action filed in the United 
States District Court for the District of Columbia entitled St. Croix 
Chippewa Indians of Wisconsin v. United States, Civ. No. 86–2278, or 

(B) the interests of the Miccosukee Tribe of Indians of Florida in 
approximately 25 contiguous acres of land, more or less, in Dade 
County, Florida, located within one mile of the intersection of State 
Road Numbered 27 (also known as Krome Avenue) and the Tamiami 
Trail. 
(3) Upon request of the governing body of the Miccosukee Tribe of 

Indians of Florida, the Secretary shall, notwithstanding any other provision 
of law, accept the transfer by such Tribe to the Secretary of the interests of 
such Tribe in the lands described in paragraph (2)(B) and the Secretary shall 
declare that such interests are held in trust by the Secretary for the benefit of 
such Tribe and that such interests are part of the reservation of such Tribe 
under sections 465 and 467 of this title, subject to any encumbrances and 
rights that are held at the time of such transfer by any person or entity other 
than such Tribe. The Secretary shall publish in the Federal Register the 
legal description of any lands that are declared held in trust by the Secretary 
under this paragraph. 

(c) Authority of Secretary not affected 

Nothing in this section shall affect or diminish the authority and 
responsibility of the Secretary to take land into trust. 

(d) Application of title 26 

(1) The provisions of title 26 (including sections 1441, 3402(q), 6041, and 
6050I, and chapter 35 of such title) concerning the reporting and withholding 
of taxes with respect to the winnings from gaming or wagering operations shall 
apply to Indian gaming operations conducted pursuant to this chapter, or 
under a Tribal-State compact entered into under section 2710(d)(3) of this title 

that is in effect, in the same manner as such provisions apply to State gaming 
and wagering operations. 

(2) The provisions of this subsection shall apply notwithstanding any other 
provision of law enacted before, on, or after October 17, 1988, unless such 
other provision of law specifically cites this subsection. 
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UNITED STATES CODE 

TITLE 25—INDIANS 

CHAPTER 45—PROTECTION OF INDIANS AND CONSERVATION 
OF RESOURCES 

§ 5108. Acquisition of lands, water rights or surface rights; appropriation; 
title to lands; tax exemption 

The Secretary of the Interior is authorized, in his discretion, to acquire, 
through purchase, relinquishment, gift, exchange, or assignment, any interest 
in lands, water rights, or surface rights to lands, within or without existing 
reservations, including trust or otherwise restricted allotments, whether the 
allottee be living or deceased, for the purpose of providing land for Indians. 

For the acquisition of such lands, interests in lands, water rights, and 
surface rights, and for expenses incident to such acquisition, there is authorized 
to be appropriated, out of any funds in the Treasury not otherwise 
appropriated, a sum not to exceed $2,000,000 in any one fiscal year: Provided, 
That no part of such funds shall be used to acquire additional land outside of 
the exterior boundaries of Navajo Indian Reservation for the Navajo Indians in 
Arizona, nor in New Mexico, in the event that legislation to define the exterior 
boundaries of the Navajo Indian Reservation in New Mexico, and for other 
purposes, or similar legislation, becomes law. 

The unexpended balances of any appropriations made pursuant to this 
section shall remain available until expended. 

Title to any lands or rights acquired pursuant to this Act or the Act of July 
28, 1955 (69 Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken in 
the name of the United States in trust for the Indian tribe or individual Indian 
for which the land is acquired, and such lands or rights shall be exempt from 
State and local taxation. 
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UNITED STATES CODE 

TITLE 25—INDIANS 

CHAPTER 45—PROTECTION OF INDIANS AND CONSERVATION 
OF RESOURCES 

§ 5125. Acceptance optional 

This Act shall not apply to any reservation wherein a majority of the adult 
Indians, voting at a special election duly called by the Secretary of the Interior, 
shall vote against its application. It shall be the duty of the Secretary of the 
Interior, within one year after June 18, 1934, to call such an election, which 
election shall be held by secret ballot upon thirty days’ notice. 

 

United States Code 

Title 25. Indians 

Chapter 45. Protection of Indians and Conservation of Resources 

§ 5129. Definitions 

The term “Indian” as used in this Act shall include all persons of Indian 
descent who are members of any recognized Indian tribe now under Federal 
jurisdiction, and all persons who are descendants of such members who were, 
on June 1, 1934, residing within the present boundaries of any Indian 
reservation, and shall further include all other persons of one-half or more 
Indian blood. For the purposes of this Act, Eskimos and other aboriginal 
peoples of Alaska shall be considered Indians. The term “tribe” wherever used 
in this Act shall be construed to refer to any Indian tribe, organized band, 
pueblo, or the Indians residing on one reservation. The words “adult Indians” 
wherever used in this Act shall be construed to refer to Indians who have 
attained the age of twenty-one years. 
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UNITED STATES CODE 

TITLE 42—THE PUBLIC HEALTH AND WELFARE 

CHAPTER 85—AIR POLLUTION PREVENTION AND CONTROL 

§ 7506. Limitations on certain Federal assistance 

(a), (b) Repealed. Pub. L. 101–549, title I, § 110(4), Nov. 15, 1990, 104 Stat. 
2470 

(c) Activities not conforming to approved or promulgated plans 

(1) No department, agency, or instrumentality of the Federal Government 
shall engage in, support in any way or provide financial assistance for, license 
or permit, or approve, any activity which does not conform to an 
implementation plan after it has been approved or promulgated under section 
7410 of this title. No metropolitan planning organization designated under 
section 134 of title 23, shall give its approval to any project, program, or plan 
which does not conform to an implementation plan approved or promulgated 
under section 7410 of this title. The assurance of conformity to such an 
implementation plan shall be an affirmative responsibility of the head of such 
department, agency, or instrumentality. Conformity to an implementation plan 
means— 

(A) conformity to an implementation plan’s purpose of eliminating or 
reducing the severity and number of violations of the national ambient air 
quality standards and achieving expeditious attainment of such standards; 
and 

(B) that such activities will not— 
(i) cause or contribute to any new violation of any standard in any area; 
(ii) increase the frequency or severity of any existing violation of any 

standard in any area; or 
(iii) delay timely attainment of any standard or any required interim 

emission reductions or other milestones in any area. 

The determination of conformity shall be based on the most recent estimates of 
emissions, and such estimates shall be determined from the most recent 
population, employment, travel and congestion estimates as determined by the 
metropolitan planning organization or other agency authorized to make such 
estimates. 

* * * 
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(4) CRITERIA AND PROCEDURES FOR DETERMINING CONFORMITY.—  

(A) IN GENERAL.—The Administrator shall promulgate, and periodically 
update, criteria and procedures for determining conformity (except in the 
case of transportation plans, programs, and projects) of, and for keeping the 
Administrator informed about, the activities referred to in paragraph (1). 

* * * 

(5) APPLICABILITY.—This subsection shall apply only with respect to— 

(A) a nonattainment area and each pollutant for which the area is 
designated as a nonattainment area; and 

(B) an area that was designated as a nonattainment area but that was later 
redesignated by the Administrator as an attainment area and that is required 
to develop a maintenance plan under section 7505a of this title with respect 
to the specific pollutant for which the area was designated nonattainment. 

* * * 
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Code of Federal Regulations 
Title 25 – Indians 
Chapter I – Bureau of Indian Affairs, Department of the Interior 
Subchapter N – Economic Enterprises 
PART 292—GAMING ON TRUST LANDS ACQUIRED AFTER 

OCTOBER 17, 1988 

Subpart A—General Provisions 

§ 292.1 What is the purpose of this part? 

The Indian Gaming Regulatory Act of 1988 (IGRA) contains several 
exceptions under which class II or class III gaming may occur on lands 
acquired by the United States in trust for an Indian tribe after October 17, 
1988, if other applicable requirements of IGRA are met. This part contains 
procedures that the Department of the Interior will use to determine whether 
these exceptions apply. 

§ 292.2 How are key terms defined in this part? 

For purposes of this part, all terms have the same meaning as set forth in 
the definitional section of IGRA, 25 U.S.C. 2703. In addition, the following 
terms have the meanings given in this section. 

* * * 

Nearby Indian tribe means an Indian tribe with tribal Indian lands located 
within a 25-mile radius of the location of the proposed gaming establishment, 
or, if the tribe has no trust lands, within a 25-mile radius of its government 
headquarters. 

* * * 

Surrounding community means local governments and nearby Indian tribes 
located within a 25-mile radius of the site of the proposed gaming 
establishment. A local government or nearby Indian tribe located beyond the 
25-mile radius may petition for consultation if it can establish that its 
governmental functions, infrastructure or services will be directly, immediately 
and significantly impacted by the proposed gaming establishment. 

* * * 
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Code of Federal Regulations 
Title 25 – Indians 
Chapter I – Bureau of Indian Affairs, Department of the Interior 
Subchapter N – Economic Enterprises 
PART 292—GAMING ON TRUST LANDS ACQUIRED AFTER 

OCTOBER 17, 1988 

Subpart C—Secretarial Determination and Governor’s Concurrence 

* * * 

APPLICATION CONTENTS 

* * * 

§ 292.18 What information must an application contain on detrimental 
impacts to the surrounding community? 

To satisfy the requirements of § 292.16(f), an application must contain the 
following information on detrimental impacts of the proposed gaming 
establishment: 

(a) Information regarding environmental impacts and plans for mitigating 
adverse impacts, including an Environmental Assessment (EA), an 
Environmental Impact Statement (EIS), or other information required by the 
National Environmental Policy Act (NEPA); 

(b) Anticipated impacts on the social structure, infrastructure, services, 
housing, community character, and land use patterns of the surrounding 
community; 

(c) Anticipated impacts on the economic development, income, and 
employment of the surrounding community; 

(d) Anticipated costs of impacts to the surrounding community and 
identification of sources of revenue to mitigate them; 

(e) Anticipated cost, if any, to the surrounding community of treatment 
programs for compulsive gambling attributable to the proposed gaming 
establishment; 

(f) If a nearby Indian tribe has a significant historical connection to the land, 
then the impact on that tribe’s traditional cultural connection to the land; and 

(g) Any other information that may provide a basis for a Secretarial 
Determination whether the proposed gaming establishment would or would 
not be detrimental to the surrounding community, including memoranda of 
understanding and inter-governmental agreements with affected local 
governments. 
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Code of Federal Regulations 
Title 25 – Indians 
Chapter I – Bureau of Indian Affairs, Department of the Interior 
Subchapter N – Economic Enterprises 
PART 292—GAMING ON TRUST LANDS ACQUIRED AFTER 

OCTOBER 17, 1988 

Subpart C—Secretarial Determination and Governor’s Concurrence 

* * * 

EVALUATION AND CONCURRENCE 

§ 292.21 How will the Secretary evaluate a proposed gaming establishment? 

(a) The Secretary will consider all the information submitted under 
§§ 292.16–292.19 in evaluating whether the proposed gaming establishment is 
in the best interest of the tribe and its members and whether it would or would 
not be detrimental to the surrounding community. 

(b) If the Secretary makes an unfavorable Secretarial Determination, the 
Secretary will inform the tribe that its application has been disapproved, and 
set forth the reasons for the disapproval. 

(c) If the Secretary makes a favorable Secretarial Determination, the 
Secretary will proceed under § 292.22. 

 

USCA Case #16-5328      Document #1675306            Filed: 05/15/2017      Page 89 of 89


	DEFENDANTS-APPELLEES’ CERTIFICATE
	AS TO PARTIES, RULINGS, AND RELATED CASES
	STATEMENT OF THE ISSUES
	STATUTES INVOLVED
	STATEMENT OF THE CASE
	1. Statutory background
	a. Indian Reorganization Act
	b. Indian Gaming Regulatory Act
	c. Clean Air Act

	2. Factual background

	STANDARD OF REVIEW
	SUMMARY OF ARGUMENT
	ARGUMENT
	I. The Secretary’s decision to take the Madera parcel into trust complies with the Indian Reorganization Act.
	A. The Secretary’s determination that North Fork was “under Federal jurisdiction” in 1934 was reasonable and is entitled to deference.
	1. The Secretary’s calling for an election by the Indians on the North Fork Rancheria within the time prescribed by Section 18 of the IRA supports the reasonableness of his conclusion that the government asserted federal authority over the Tribe when ...
	2. The reasonableness of the Secretary’s conclusion that North Fork was “under Federal jurisdiction” in 1934 may not be collaterally attacked by challenging North Fork’s status as a federally recognized Indian tribe.

	B. Picayune’s claims concerning the California governor’s concurrence should be rejected because Picayune abandoned its challenge in the district court and has forfeited essential arguments in this Court by failing to raise them.

	II. The Secretary complied with IGRA in determining that gaming on the Madera Parcel would not be detrimental to the surrounding community.
	A. The Secretary’s interpretation of the statute is lawful and should be upheld.
	1. The Secretary’s interpretation of IGRA to allow the consideration of mitigation deserves deference.
	2. The Secretary did not conflate the determination with the analysis required by the National Environmental Policy Act

	B. The Secretary’s determination is supported by substantial evidence.
	1. The Secretary’s reliance on measures to mitigate problem gambling was not arbitrary or capricious.
	2. The Secretary’s determination that possible impacts to Picayune would not be detrimental to the surrounding community was not arbitrary or capricious.


	III. The Secretary complied with the Clean Air Act.

	CONCLUSION
	CERTIFICATE OF COMPLIANCE
	CERTIFICATE OF SERVICE



