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INTRODUCTION 

 Desert Water Agency (“DWA”), a political subdivision of the State 

of California, sought a declaratory judgment that a regulation issued by 

the U.S. Department of the Interior did not preempt DWA’s taxation of 

non-Indian lessees of Indian land.1 In the meantime, DWA continued to 

tax non-Indian lessees, the lessees continued to pay DWA’s charges, and 

Interior did not take or threaten action against DWA. To the contrary, 

Interior agreed that its regulation did not preempt DWA’s charges. The 

district court dismissed DWA’s suit for lack of standing and ripeness. 

 On appeal, DWA tries to manufacture the “concrete adverseness” 

needed to invoke federal jurisdiction, Baker v. Carr, 369 U.S. 186, 204 

(1962), by insisting that Interior actually does interpret its regulation to 

have direct preemptive effect. DWA takes this unusual stance in hopes 

of prompting an advisory opinion on a much broader question: whether 

charges that DWA imposes on non-Indian lessees are either “pre-empted 

by federal law” or else “unlawfully infringe ‘on the right of reservation 

                                      
1  For present purposes, “Indian land” means “any tract in which any 
interest in the surface estate is owned by a tribe or individual Indian in 
trust or restricted status and includes both individually owned Indian 
land and tribal land.” 25 C.F.R. § 162.003. 
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Indians to make their own laws and be ruled by them.’” White Mtn. 

Apache Tribe v. Bracker, 448 U.S. 136, 142 (1980) (“Bracker”). Absent 

an actual or imminent injury to DWA, however, the federal courts lack 

jurisdiction to conduct that “particularized inquiry.” Id. at 145.  

STATEMENT OF JURISDICTION 

 The district court dismissed DWA’s suit for lack of subject-matter 

jurisdiction. Excerpts of Record (“ER”) 25–38 (dismissal order). The court 

entered final judgment on February 21, 2014, ER199; and DWA filed a 

timely notice of appeal on March 21, 2014, ER201. See Fed. R. App. P. 

4(a)(1)(B). This Court has appellate jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUE   

 Did the district court err by dismissing DWA’s suit for lack of an 

Article III case or controversy?  

STATEMENT OF THE CASE 

A. Interior amends its Indian-land surface-leasing regulations. 

 The Constitution grants Congress “plenary power … to deal with 

the special problems of Indians.” Morton v. Mancari, 417 U.S. 535, 551 

(1974) (citing U.S. Const. art. I, § 8, cl. 3). Congress, in turn, has given 
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Interior “the management of all Indian affairs and of all matters arising 

out of Indian relations.” 25 U.S.C. § 2; see also id. § 9 (“The President 

may prescribe such regulations as he may think fit for carrying into 

effect the various provisions of any act relating to Indian affairs ….”). 

One of those matters is the leasing of Indian land to third parties. E.g., 

id. § 415 (Indian Long-Term Leasing Act of 1955). See generally Cohen’s 

Handbook of Federal Indian Law § 17.02, at 1108–20 (2012 ed.). Interior 

must approve certain of these leases, e.g., 25 U.S.C. § 415(a), and it has 

issued regulations at 25 C.F.R. part 162 to govern lease administration. 

 In 2011, Interior proposed to modify and reorganize its Indian-land 

surface-leasing regulations. Residential, Business, and Wind and Solar 

Resource Leases on Indian Land, 76 Fed. Reg. 73,784 (Nov. 29, 2011) 

(“Proposed Rule”). The agency solicited public comment and held three 

public hearings on the proposed rule changes. Residential, Business, and 

Wind and Solar Resource Leases on Indian Land, 77 Fed. Reg. 72,440, 

72,442 (Dec. 5, 2012) (“Final Rule”). The rule changes were finalized on 

December 5, 2012, and took effect on January 4, 2013. Id. at 72,440.  

 The regulation at issue here is entitled “What taxes apply to leases 

approved under this part?” 25 C.F.R. § 162.017. It states that, “[s]ubject 

  Case: 14-55461, 01/20/2016, ID: 9832296, DktEntry: 23, Page 10 of 40



 

4 
 

only to applicable Federal law,” leaseholds, permanent improvements 

on the leased land, and lease-related activities conducted on the leased 

premises “are not subject to any fee, tax, assessment, levy, or other 

charge imposed by any State or political subdivision of a State.” Ibid.  

The Final Rule clarifies that “courts apply a balancing test to determine 

whether State taxation of non-Indians engaging in activity or owning 

property on the reservation is preempted.” 77 Fed. Reg. at 72,447 (citing 

Bracker, 448 U.S. at 143). “In the case of leasing on Indian lands, the 

Federal and tribal interests are very strong,” and Interior articulated 

its considered view that federal laws “occupy and preempt the field of 

Indian leasing.” Ibid. Still, by including the caveat “[s]ubject only to 

applicable Federal law,” 25 C.F.R. § 162.017, Interior recognized and left 

room for courts to undertake a “particularized inquiry into the nature of 

the state, federal, and tribal interests at stake” before determining the 

validity of a specific tax, fee, or assessment. Bracker, 448 U.S. at 145. 

B. DWA sues to challenge the new regulations. 

1. DWA alleges that 25 C.F.R. § 162.017 does not preempt the 
charges it imposes on non-Indian lessees of Indian land. 

 DWA is a “political subdivision of the State of California[ ] which 

provides water supplies and water service to businesses and residences 
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in its service area, which is located in Riverside County, California.” 

ER2. The California legislature created DWA through the Desert Water 

Agency Law of 1961, Cal. Stats. 1961, ch. 1069, § 2, Deering’s Ann. 

Wat.—Uncod. Acts (2015 supp.) Act 240 p. 2754 (“DWA Law”).2 ER3. 

DWA’s service area encompasses the reservation of the Agua Caliente 

Band of Cahuilla Indians (“Tribe”), and DWA “imposes various charges 

… upon non-Indian lessees of land within the [reservation].” ER2. These 

charges include “an annual ad valorem parcel property tax,” “a monthly 

water service charge,” and “a groundwater replenishment assessment.” 

ER8–9. Riverside County assesses the ad valorem tax on behalf of DWA, 

while DWA imposes the other two charges on lessees directly. ER9–10.  

 On March 29, 2013, DWA filed its complaint “alleg[ing] that [25 

C.F.R. § 162.017] does not preclude DWA from imposing its charges 

upon non-Indian lessees of lands within the [reservation], but that, if it 

does, the regulation … is invalid.” ER2. DWA alleged that 25 C.F.R. 

§ 162.017 does not apply to its charges because “applicable federal law” 

includes Bracker’s “‘particularized inquiry’ test” and a federal statute, 

                                      
2  Several provisions of the Desert Water Agency Law are reproduced 
in Tab 4 of DWA’s “Addendum of Cited Documents” (filed Nov. 19, 2015). 
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25 U.S.C. § 398c, that addresses taxation of oil-and-gas mining leases.3 

ER14; see also Act of March 3, 1927, ch. 299, 44 Stat. 1347 (codified as 

amended at 25 U.S.C. §§ 398a–398e) (“An Act [t]o authorize oil and gas 

mining leases upon unallotted lands within Executive order Indian 

reservations.”). DWA’s complaint sought “a declaratory judgment … 

that the federal regulation, 25 C.F.R. § 162.017, does not apply to and 

preclude the application of DWA’s charges …, because [they] fall within 

the exception provided in the regulation for taxes and other charges 

authorized under ‘applicable Federal law.’” ER15.  

 DWA also included a contingent claim “[i]f, contrary to the First 

Claim for Relief,” the court were to determine that 25 C.F.R. § 162.017 

“applies to and precludes the application of DWA’s charges.” ER15–16. 

In that circumstance, DWA asked that the regulation be set aside under 

either the Bracker test or 25 U.S.C. § 398c. Ibid. Lastly, the district court 

“liberally construe[d]” the complaint to make out a due-process claim 

contingent on the Final Rule’s preemption of DWA’s charges. ER25 n.1. 

                                      
3  Interior has clarified that the Final Rule, which includes 25 C.F.R. 
§ 162.017, does not apply to oil-and-gas leasing. 77 Fed. Reg. at 72,462. 
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 The complaint does not allege that Interior has acted or is expected 

to act to stop DWA from imposing or collecting its taxes from non-Indian 

lessees. The complaint simply asserts, without support, that “[t]here is 

an actual dispute between [DWA] and [Interior] concerning whether the 

federal regulation … applies to and precludes the application of DWA’s 

charges upon lessees of lands within the [Tribe’s] Reservation.” ER15. 

2. DWA’s standing declarants do not cite any action taken 
or threatened by Interior pursuant to 25 C.F.R. § 162.017. 

 DWA later submitted Article III standing declarations from David 

K. Luker, General Manager and Chief Engineer of DWA, ER39–45, and 

Dale A. Gardner, Deputy Counsel for Riverside County, ER79–80.  

 Mr. Luker stated that, since 1962, DWA “has levied an ad valorem 

tax” on “possessory interests created by privately owned improvements 

on land held in trust for the [Tribe].” ER41. Mr. Luker further declared 

that, several months after DWA filed this suit, a single lessee submitted 

a refund claim for DWA’s charges based on 25 C.F.R. § 162.017, but that 

DWA denied that claim. ER43–44. Lastly, Mr. Luker appended a letter 

from the Tribe to Riverside County asserting that 25 C.F.R. § 162.017 

“makes plain” that the County cannot assess DWA’s ad valorem tax on 

Indian-land lessees. ER61. This letter “request[ed] that the County of 
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Riverside provide a recommended course of action that addresses this 

new regulation.” Ibid. Mr. Luker recited the letter’s contents but did not 

identify any action by the Tribe or Interior related to DWA’s charges. 

 The other declarant, Mr. Gardner, asserted that Riverside County 

had received seven refund claims based on 25 C.F.R. § 162.017 several 

months after DWA filed suit in this case. ER79. Riverside County had 

already distributed the proceeds of the disputed charges to DWA, ER80, 

and Mr. Gardner did not suggest that the County would issue refunds. 

Nor did he cite any action taken by Interior related to DWA’s charges. 

3. Agreeing that 25 C.F.R. § 162.017 does not operate to 
preempt DWA’s charges, Interior moves to dismiss the suit 
for lack of an Article III case or controversy. 

Interior moved to dismiss DWA’s claims for lack of subject-matter 

jurisdiction or failure to state a claim.4 Interior clarified in its briefing 

that the Final Rule “does not preempt DWA’s charges.” ER141; see also 

ER180 (hearing transcript). Interior also explained that the Bracker test 

is subsumed within the phrase “applicable Federal law.” ER141 (quoting 

                                      
4  Interior argued to the district court that DWA waived its challenge 
to the Final Rule by failing to participate in the rulemaking process, but 
the court denied that aspect of Interior’s motion as moot after finding no 
subject-matter jurisdiction. ER38 (Dismissal Order). Our brief in this 
Court, like that of DWA, addresses only subject-matter jurisdiction. 
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Final Rule, 77 Fed. Reg. at 72,447–48); see generally Rights-of-Way on 

Indian Land, 80 Fed. Reg. 72,492, 72,507 (Nov. 19, 2015) (“ROW Rule”). 

 In promulgating the Final Rule, Interior did not consider whether 

“the fees, taxes, or assessments imposed by [DWA] …, or similar fees, 

taxes or assessments” were permissible “because neither [DWA] nor any 

other entity submitted comments … concerning th[ose] specific fees, 

taxes, [and] assessments.” Supplemental Excerpts of Record (“SER”) 4 

(declaration of Elizabeth Appel, the official coordinating issuance of the 

rule). Because the issue had not been presented to Interior during the 

administrative process, the United States took no position in this case 

regarding the validity of any particular charge imposed by DWA. 

 At a hearing on Interior’s motion to dismiss, the district court was 

flummoxed by DWA’s “bizarre stance” that Interior must construe 25 

C.F.R. § 162.017 to preempt DWA’s charges, ER178, when DWA itself 

had argued otherwise, e.g., ER165 (“[T]he regulation can be interpreted 

in a way that allows us to apply our taxes.”). Also at the hearing, DWA’s 

counsel conceded once again that, “as far as I know, [DWA] has been 

levying the taxes [on non-Indian lessees] and, as far as I know, they 

have been paid . . . .” ER175. 
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4. The district court grants Interior’s motion to dismiss. 

 The district court issued an order on January 21, 2014, dismissing 

the case for lack of subject-matter jurisdiction. ER25–38. The court 

accurately summarized the parties’ respective positions as follows: 

DWA contends that section 162.017 does not apply to, or pre-
clude the application of, DWA’s charges upon lessees of lands 
within the Reservation, and asks the Court for declaratory re-
lief to that effect. Defendants contend that section 162.017 
does not change existing law or ‘have an immediate preemp-
tive effect’ on DWA’s charges upon lessees. Defendants clari-
fied at the hearing that they take no position as to whether 
DWA’s charges are preempted under existing law. 

ER30. The court then considered standing and ripeness together and 

concluded that both were lacking. ER31–34. 

 Characterizing DWA’s suit as a “preenforcement challenge” to the 

Final Rule, ER31, the district court analyzed the three factors that this 

Court uses to determine the justiciability of such a challenge: “whether 

the plaintiffs have articulated a ‘concrete plan’ to violate the law in 

question, whether the prosecuting authorities have communicated a 

specific warning or threat to initiate proceedings, and the history of 

past prosecution or enforcement under the challenged statute.” Thomas 

v. Anchorage Equal Rights Comm’n, 220 F.3d 1134, 1139 (9th Cir. 1999) 

(en banc). All three factors supported dismissal here. First, “DWA has 
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not articulated ‘a concrete plan to violate the law in question,’ because it 

steadfastly contends that its charges are perfectly legal under existing 

federal law.” ER32. Second, Interior “ha[s] not threatened action of any 

kind against DWA.” Ibid. Third, “DWA has not alleged, nor has it 

provided any evidence, that [Interior] has upheld a lessee’s refusal to 

pay charges to any state or local agency based on section 162.017.” Ibid. 

 The court observed that “most of the evidence submitted by DWA 

concerns claims by third parties dated after the filing of this action on 

March 29, 2013.” ER32 n.5. After casting doubt on the probity of this 

belated evidence, ibid., the court held that, in any event, DWA had not 

shown “that it suffers a concrete or imminent injury as a result of third 

party claims,” ER32. “Rather, the Complaint and DWA’s evidence 

repeatedly draw attention to the speculative nature of any purported 

injury.” ER34. The court deemed the dispute constitutionally unripe 

and held, for the same reasons, that “DWA has not established that it 

has suffered an ‘injury in fact,’ as required for Article III standing.” Ibid. 

 The court also ruled that “the suit is not prudentially ripe.” ER35 

(emphasis added); see generally Nat’l Park Hospitality Ass’n v. Interior, 

538 U.S. 803, 808 (2003) (“The ripeness doctrine is ‘drawn both from 
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Article III limitations on judicial power and from prudential reasons for 

refusing to exercise jurisdiction’ . . . .”). The court found DWA’s claims to 

be unfit for decision because “it is not clear at this juncture whether 

section 162.017 will affect DWA’s ability to collect its charges.” ER36. 

“Without additional information about the terms of the leases, it is not 

clear whether any of [them] will be affected by section 162.017.” ER37. 

And DWA had not suffered “‘direct and immediate hardship’” stemming 

from the Final Rule; rather, “DWA is best described as facing ‘possible 

financial loss’ in the future should its interpretation of the challenged 

regulation not be upheld.” Ibid. (citation omitted).  

 In short, the district court declined to “render an advisory opinion 

based upon a theoretical set of circumstances” hypothesized by DWA. 

ER37. The court dismissed the case under Fed. R. Civ. P. 12(b)(1) for 

lack of subject-matter jurisdiction without addressing whether DWA 

had failed to state a claim upon which relief could be granted. ER38; see 

also Fed. R. Civ. P. 12(b)(6). The court entered judgment for Interior 

after DWA represented that it would not try to amend the complaint to 

cure the jurisdictional defects. SER6 (request for entry of judgment). 

  Case: 14-55461, 01/20/2016, ID: 9832296, DktEntry: 23, Page 19 of 40

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I64fb842d9c9711d9bc61beebb95be672&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


 

13 
 

STANDARD OF REVIEW 

 This Court reviews de novo a district court’s dismissal for lack of 

subject-matter jurisdiction under Fed. R. Civ. P. 12(b)(1). White v. Lee, 

227 F.3d 1214, 1242 (9th Cir. 2000). “Rule 12(b)(1) jurisdictional attacks 

can be either facial or factual.” Ibid. When considering a facial attack, a 

court must presume that the allegations in the complaint are true, but it 

need not do so for a factual attack. Ibid. The district court treated this 

motion to dismiss as factual because the parties submitted declarations, 

ER26, but a facial attack on DWA’s complaint would also be successful. 

SUMMARY OF ARGUMENT 

 DWA failed to allege an Article III case or controversy as required 

to invoke federal jurisdiction. Specifically, DWA failed to allege actual 

or imminent injury due to the Final Rule. DWA did not stop assessing 

its charges, non-Indian lessees did not stop paying them, and Interior 

did not take or threaten action against DWA. The Tribe’s now-aborted 

claims against DWA in another suit only underscore the remoteness of 

a concrete dispute between DWA and the federal government. 

 Despite DWA’s insistence that Interior must interpret 25 C.F.R. 

§ 162.017 to directly preempt DWA’s charges, Interior has never adopted 
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that position and is not compelled to do so by the regulatory text, much 

less the preamble. The Final Rule simply provides Interior’s considered 

evaluation of federal and tribal interests in surface leasing, which factor 

into the Bracker balance. Whether DWA’s charges are preempted under 

another source of law is not a question presented here; DWA’s complaint 

is directed solely to the Final Rule. The lack of adversity on the issue of 

the Final Rule’s preemptive effect defeats federal jurisdiction. 

 Even if DWA could establish standing to sue Interior over the Final 

Rule, this case would not be constitutionally or prudentially ripe. DWA 

imposes its charges on thousands of nonparties whose leases might not 

even be governed by the Final Rule. Indeed, Interior has yet to apply 25 

C.F.R. § 162.017 to any lease-approval decision. Thus, DWA’s as-applied 

challenge to that regulation must await a concrete, specific application 

that reduces the alleged controversy to manageable proportions.  

 ARGUMENT  

THIS SUIT DOES NOT PRESENT AN ARTICLE III CASE OR CONTROVERSY. 

 Article III limits the jurisdiction of federal courts to “Cases” and 

“Controversies.” U.S. Const. art. III, § 2. The doctrines of standing and 

ripeness “originate” from that limitation and help to ensure that federal 
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litigation remains within its constitutionally prescribed boundaries. 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006). To establish 

standing, a plaintiff must show (1) that it has “suffered an injury in fact 

… which is (a) concrete and particularized, and (b) actual or imminent, 

not conjectural or hypothetical”; (2) “a causal connection between the 

injury and the conduct complained of”; and (3) a “likel[ihood] … that the 

injury will be redressed by a favorable decision.” Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560–61 (1992) (“Defenders”) (citations omitted). 

“Ripeness is a justiciability doctrine designed to prevent the courts, 

through avoidance of premature adjudication, from entangling 

themselves in abstract disagreements over administrative policies, and 

also to protect the agencies from judicial interference until an 

administrative decision has been formalized and its effects felt in a 

concrete way by the challenging parties.” Nat’l Park Hospitality Ass’n, 

538 U.S. at 808 (internal quotation marks and citation omitted).  

 “When addressing the sufficiency of a showing of injury-in-fact 

grounded in potential future harms, Article III standing and ripeness 

issues often ‘boil down to the same question.’” Coons v. Lew, 762 F.3d 

891, 897 (9th Cir. 2014) (quoting Susan B. Anthony List v. Driehaus, 

  Case: 14-55461, 01/20/2016, ID: 9832296, DktEntry: 23, Page 22 of 40



 

16 
 

134 S. Ct. 2334, 2341 n.5 (2014)). In that context, the Supreme Court’s 

general practice is to frame the analysis in terms of standing. Susan B. 

Anthony List, 134 S. Ct. at 2341 n.5. This brief will do the same. 

 To establish standing to sue, a plaintiff must show an injury that 

is “‘actual or imminent,’” Defenders, 504 U.S. at 560 (citation omitted), 

at “the commencement of the litigation.” Davis v. Fed. Election Comm’n, 

554 U.S. 724, 732 (2008) (citation omitted); see also DWA Br. 24 n.5 

(“[S]ubject matter jurisdiction is determined ‘on the basis of the facts 

that existed at the time the action was filed’ . . . .”). Because DWA waived 

any opportunity to amend its complaint, SER6, DWA must demonstrate 

that it had Article III standing in March 2013 when this suit was filed. 

The district court correctly held that DWA did not make that showing. 

A. The Final Rule does not regulate DWA’s primary conduct. 

 It is “substantially more difficult” than usual for DWA to establish 

standing because the Final Rule neither required nor forbade action by 

DWA. Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009); see also 

AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 386 (1999) (declining to 

entertain a claim challenging an order that had “no immediate effect on 

the plaintiff’s primary conduct”). The Final Rule fixed procedures for 
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approval, administration, and enforcement of Indian-land leases subject 

to Interior’s review, 77 Fed. Reg. at 72,440, but DWA is not party to any 

lease. Cf. DWA Br. 61 (stating that DWA is unaware of any lease terms). 

Nor does the Final Rule provide any mechanism through which Interior 

(the defendant here) could prevent DWA from imposing its charges. Any 

injury to DWA from the Final Rule could occur only indirectly through 

independent decisions by lessees to stop payment. This Court should be 

very “reluctan[t] to endorse standing theories that rest on speculation 

about the decisions of independent actors.” Clapper v. Amnesty Int’l 

USA, 133 S. Ct. 1138, 1150 (2013). Here, DWA failed to carry its heavy 

burden “to adduce facts showing that those choices have been or will be 

made” by lessees of Indian lands. Defenders, 504 U.S. at 562. 

B. DWA had not suffered an actual injury when it filed suit. 

 It is plain on the face of the complaint that DWA had not suffered 

actual injury as of March 29, 2013. The complaint recites that “DWA 

imposes various charges upon businesses and residents to whom it 

provides water supplies and water service … and these charges are 

imposed upon non-Indian lessees of lands within the Agua Caliente 

Indian Reservation . . . .” ER2 (emphasis added). The complaint stresses 
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that the charges “are authorized” under existing federal law, ER13, and 

it does not assert or imply that DWA stopped imposing charges after 

the Final Rule. Even now, DWA admits (Br. 15) that it “has not changed 

its conduct by ceasing to apply its charges.” Nor does DWA “allege that 

[Interior has] taken any action against [DWA] to prohibit its charges,” 

or that “any lessee has refused to pay charges on the ground that the 

regulation preempts the charges.” ER30 (dismissal order). 

 DWA’s standing declarations also fail to demonstrate actual injury. 

These declarations mention only one event that took place before DWA 

filed suit: The Tribe sent a letter to Riverside County opining that 25 

C.F.R. § 162.017 “makes plain that the possessory interest tax assessed 

and collected” on behalf of DWA “is prohibited and illegal.” ER61 (Luker 

declaration). The Tribe’s letter did not suggest that lessees had stopped 

or would stop paying the tax, nor did the Tribe threaten action against 

DWA or the County. The Tribe merely asked the County to “provide a 

recommended course of action that addresses this new regulation.” Ibid. 

 Mr. Luker’s declaration recites DWA’s receipt of that letter and the 

letter’s contents, but he does not identify a “concrete and particularized” 

injury suffered by DWA from the letter or any other action taken by the 
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Tribe or Interior. Defenders, 504 U.S. at 560. As the court observed, his 

declaration “draw[s] attention to the speculative nature of any purported 

injury,” ER34, by framing any harm in the conditional or future tense, 

see ER44 (“The Agency needs a speedy determination as to the issue of 

whether the new regulations will prevent the Agency from collecting its 

[charges] from private leasehold improvements on Tribal land. If the 

Agency cannot do so, the Agency will need to determine quickly how to 

cope with the resulting loss of revenue . . . .” (emphases added)). Mere 

uncertainty in the law does not render an abstract dispute justiciable. 

 DWA now argues (Br. 10) that the Final Rule “causes [it] to suffer 

such concrete harm by directly and immediately preempting its charges 

as applied on leased lands on the Tribe’s reservation.” The problem with 

that argument is that it conflicts with DWA’s allegations in the district 

court and its actual course of conduct. ER13 (complaint) (alleging that 

DWA’s charges are permitted under 25 C.F.R. § 162.017); DWA Br. 15 

(conceding that DWA “has not changed its conduct by ceasing to apply 

its charges”). DWA’s continued taxation of Indian-land lessees and its 

receipt of their payments is compelling evidence that 25 C.F.R. § 162.017 

did not have the “direct” and “immediate” effect that DWA now posits.  
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 Put simply, the regulation itself “does not command anyone to do 

anything or refrain from doing anything; it does not grant, withhold, or 

modify any formal legal license, power, or authority; it does not subject 

anyone to civil or criminal liability; and it creates no legal rights or 

obligations.”5 Nat’l Park Hosp. Ass’n, 538 U.S. at 809 (brackets, citation, 

and quotation marks omitted). Interior could have rephrased 25 C.F.R. 

§ 162.017 “to state simply that taxes may be assessed if permitted by 

applicable law on land, improvements, and activities.” ROW Rule, 80 

Fed. Reg. at 72,507. But as the agency charged with “management of all 

Indian affairs and of all matters arising out of Indian relations,” 25 

U.S.C. § 2, Interior wished to articulate the federal and tribal interests 

against state taxation of non-Indian lessees of Indian lands. Interior’s 

recitation of those interests did not preempt any state or local taxes. 

 The Final Rule does not govern every surface lease that is subject 

to Interior’s approval, and that limited scope is reason enough to await 

a “concrete and particularized” dispute before analyzing the validity of a 
                                      
5  DWA points out (Br. 23) that the preamble to the Proposed Rule 
stated that the regulatory amendments were “intended to preempt the 
field of leasing of Indian lands.” 76 Fed. Reg. at 73,785. That passage is 
absent from the Final Rule, however, which only underscores that the 
regulation as issued was not intended to have direct preemptive effect. 
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particular state tax. Defenders, 504 U.S. at 560; see 25 C.F.R. § 162.006 

(listing the categories of leases subject to the Final Rule); id. § 162.008 

(grandfather clause). The more fundamental point, however, is that an 

abstract legal dispute over the validity of a tax cannot confer standing 

to challenge a regulation, particularly on an as-applied basis. See DWA 

Br. 43 (“DWA does not facially challenge the regulation, but instead 

challenges the regulation as applied to DWA’s charges.”).  

 That DWA is a political subdivision of California does not alter the 

standing analysis. See Summers, 555 U.S. at 497 (“[T]he requirement of 

injury in fact is a hard floor of Article III jurisdiction . . . .”). DWA asserts 

(Br. 30) that standing is “obvious” when a state entity is concerned that 

its authority may have been preempted. But none of the cases cited by 

DWA allowed a suit to proceed absent a concrete, particularized injury 

that was actual or imminent.6 DWA also misplaces reliance (Br. 30–32) 

                                      
6   See Clinton v. City of New York, 524 U.S. 417, 431 (1998) (“The 
revival of a substantial contingent liability immediately and directly 
affects the borrowing power, financial strength, and fiscal planning of 
the potential obligor.”); Oklahoma v. U.S. Civil Serv. Comm’n, 330 U.S. 
127, 136 (1947) (“If it were not for [the challenged law], Oklahoma would 
have been legally entitled to receive payment [of federal monies] . . . .”); 
City of Sausalito v. O’Neill, 386 F.3d 1186, 1199 (9th Cir. 2004) (holding 
that a municipality “ha[d] alleged harm to its proprietary interests with 
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on judicial opinions that do not address standing. It is well-settled that a 

federal court “is not bound by a prior exercise of jurisdiction in a case 

where it was not questioned and it was passed sub silentio.” United 

States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 38 (1952). 

 If DWA is confident that its charges are authorized by existing law 

and precedent, “it should simply go ahead with” imposing them, just as 

it has done thus far. Texas v. United States, 523 U.S. 296, 302 (1998). If 

lessees chafe at paying the charges but DWA’s view is the correct one, it 

has nothing to fear. The vague “threat to federalism” that DWA conjures 

on appeal is “no graver then the ‘threat to personal freedom’ that exists 

whenever an agency regulation is promulgated, which [is] inadequate to 

support suit unless the person’s primary conduct is affected.” Ibid. 

 At first blush, Interior’s agreement that 25 C.F.R. § 162.017 does 

not have direct preemptive effect might seem to support DWA’s request 

for a declaratory judgment to that effect. But it is blackletter law that 

                                                                                                                        
sufficient detail to state a ‘concrete and particularized’ injury,” where 
the agency itself “acknowledge[d] that implementation of the Plan will 
result in” the injury (citation omitted)). The “possibility of actual injury” 
standard arguably articulated in Colorado River Indian Tribes v. Town 
of Parker, 776 F.2d 846, 848 (9th Cir. 1985), is plainly not the standard 
that the Supreme Court currently uses to assess a plaintiff’s standing. 
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“[t]he power to declare the rights of individuals and to measure the 

authority of governments, … ‘is legitimate only in the last resort, and as 

a necessity in the determination of real, earnest, and vital controversy.’” 

Valley Forge Christian Coll. v. Ams. United for Separation of Church & 

State, Inc., 454 U.S. 464, 471 (1982). Article III’s adversity requirement 

not having been met, the courts cannot grant DWA any form of relief. 

 Of course, DWA could not bring suit even if it was correct that the 

preamble binds Interior to take a different view of 25 C.F.R. § 162.017. 

Given the difficulties inherent in deciding if a preambular statement is 

legally binding, the proper course still would be to “await[ ] a concrete 

case” to “ascertain with assurance that Interior intended to bind a party 

and that the party was thereby aggrieved.” Kennecott Utah Copper 

Corp. v. Interior, 88 F.3d 1191, 1222–23 (D.C. Cir. 1996). DWA has not 

presented any evidence of actual injury stemming from the Final Rule. 

C.  DWA did not face an imminent injury when it filed suit. 

 DWA not only failed to allege actual injury; it also failed to show 

standing based on imminent injury. To make the latter showing, the 

plaintiff must allege injury that is “certainly impending”; “allegations of 

possible future injury are not sufficient.” Clapper, 133 S. Ct. at 1147 
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(quotation marks and citation omitted); see also Summers, 555 U.S. at 

499 (finding even a “realistic threat” of harm to be insufficient).  

 DWA asserts (Br. 35) that the following sentence in the complaint 

alleges imminent harm stemming from the Final Rule: “If DWA did not 

pay its share of … fixed costs [for imported water], DWA would violate 

its water supply contract and would be unable to obtain this imported 

water.” ER8. What is missing from this passage is any suggestion that 

the Final Rule will deprive DWA of revenue needed to pay its fixed 

costs. That certainly has not been the case thus far, as DWA concedes. 

 The district court explained that “[t]he evidence of injury presented 

by DWA primarily consists of third party claims asserting that taxation 

of non-Indian leaseholders is illegal under section 162.017 and seeking 

refunds of past taxes paid,” and this evidence is “dated after the filing of 

this action” and thus is of quite limited value when determining DWA’s 

standing. ER32 & n.5; see supra page 16. Even this post-filing evidence 

fails to demonstrate injury to DWA, which denied the only refund claim 

it received. ER44. There is also no suggestion in the record that a lessee 

has brought suit to force DWA or the County to refund tax payments. 
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 An example of such a suit is Seminole Tribe v. Stranburg, 799 F.3d 

1324 (11th Cir. 2015), in which the Eleventh Circuit followed Interior’s 

construction of the Final Rule. The court found that Interior’s preamble 

had “outlined the Bracker balancing test and then applied it generally,” 

not to a particular tax or lease. 799 F.3d at 1337. The court also noted 

(correctly) that the preamble did not purport to address state interests 

that are also relevant under Bracker. Id. at 1338. The Eleventh Circuit 

certainly did not reason that the Final Rule “is intended to preempt all 

state taxes and charges as applied on Indian leased lands.” DWA Br. 25. 

The court accorded weight to Interior’s recitation of the federal interest 

in state taxation of Indian-land lessees, but the court’s conclusions as to 

preemption were tax-specific and based on an analysis of all the Bracker 

factors. Compare Seminole Tribe, 799 F.3d at 1335–43 (holding rental 

tax preempted), with id. at 1352–53 (holding utility tax not preempted). 

 DWA relies heavily on a civil action that the Tribe brought against 

Riverside County more than nine months after DWA filed this suit. The 

Tribe initially contested the imposition of DWA’s charges on non-Indian 

lessees, but it voluntarily dismissed those claims in mid-2015. See Agua 

Caliente Band of Cahuilla Indians v. Riverside County, Case No. 5:14-
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cv-00007, Dkt. 107 (C.D. Cal. June 2, 2015) (“Agua Caliente”) (granting 

Tribe’s motion for voluntary dismissal). The termination of those claims 

underscores why the district court dismissed the case at bar for want of 

a case or controversy: The court could not say with any confidence that 

DWA would ever suffer a concrete injury from the Final Rule.7 

  Even now, nearly two years after the Final Rule’s promulgation, 

DWA does not “allege or provide any evidence that any leaseholder has 

refused to pay DWA’s charges going forward.” ER33 (dismissal order). 

And even if that occurred, DWA would have legal recourse to collect its 

charges, assuming of course that the charges were valid. See, e.g., DWA 

Law, § 15.4(o) (authorizing DWA to bring “suit against any producer … 

to collect any delinquent [groundwater] replenishment assessments”); 

id. § 27 (providing for collection enforcement of DWA’s ad valorem tax). 

The Final Rule does not preempt DWA’s state-law remedies, much less 

direct non-Indian lessees to withhold payment of DWA’s charges. 
                                      
7  Incidentally, DWA’s argument in Agua Caliente is inconsistent with 
its position on appeal here. In defending the imposition of its charges in 
Agua Caliente, DWA criticized the Tribe for disregarding the caveat in 
the Final Rule that “state and local taxes are not preempted if they are 
authorized under ‘applicable federal law.’” DWA Supp. Br. in Support of 
Mot. for J., Dkt. 56, at 9 n.2 (filed Oct. 15, 2014). DWA now ignores that 
same caveat in an effort to manufacture federal jurisdiction in this case. 
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 In sum, DWA’s March 2013 complaint failed to allege an actual or 

imminent injury; and even if this Court entertains evidence postdating 

the complaint, that evidence does not indicate that DWA has or will 

suffer a legally-cognizable injury from 25 C.F.R. § 162.017. This Court 

should therefore affirm the dismissal order on standing grounds. 

D.  DWA’s as-applied challenge to 25 C.F.R. § 162.017 is unripe. 

 The ripeness doctrine “is drawn both from Article III limitations on 

judicial power and from prudential reasons for refusing to exercise 

jurisdiction.”8 Nat’l Park Hospitality Ass’n, 538 U.S. at 808 (internal 

quotation marks omitted). Even when a plaintiff has standing, the court 

asks “whether the harm asserted has matured sufficiently to warrant 

judicial intervention.” Warth v. Seldin, 422 U.S. 490, 499 n.10 (1975). 

 As pled by DWA, this case implicates tens of thousands of leases 

between nonparties to which the Final Rule might not even apply, and 

whose terms are not before the Court. DWA asks the Court to opine on 
                                      
8  The Supreme Court recently questioned whether, if a plaintiff has 
“alleged a sufficient Article III injury,” a case can be held nonjusticiable 
“on grounds that are prudential rather than constitutional.” Susan B. 
Anthony List, 134 S. Ct. at 2347 (internal quotation marks omitted). 
But the Court did not overrule its prudential ripeness decisions, which 
remain controlling law. See, e.g., Abbott Labs v. Gardner, 387 U.S. 136, 
149 (1967); Toilet Goods Ass’n v. Gardner, 387 U.S. 158, 164 (1967). 
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the applicability of 25 C.F.R. § 162.017 to those leases and then, if the 

regulation applies, to decide whether—independent of the Final Rule—

multiple charges imposed by DWA are valid under existing federal law, 

including but not limited to a fact-specific balancing of federal, state, 

and tribal interests prescribed by Supreme Court precedent. Assuming 

arguendo that DWA could establish injury-in-fact from the Final Rule, 

judicial intervention still would not be proper until “the scope of the 

controversy ha[d] been reduced to more manageable proportions, and its 

factual components fleshed out, by some concrete action applying the 

regulation to the claimant’s situation . . . .” Lujan v. Nat’l Wildlife Fed’n, 

497 U.S. 871, 891 (1990). To date, Interior has not formally applied 25 

C.F.R. § 162.017 to any tax, much less the taxes that DWA imposes on 

non-Indian lessees of land within the Agua Caliente Indian Reservation.  

 The district court properly dismissed DWA’s suit as unripe, but it 

miscast the case as a “preenforcement challenge.” ER31. The Final Rule 

does not contain any “enforcement” mechanism through which Interior 

could stop DWA, or any similarly situated entity, from imposing charges 

on non-Indian lessees. On the other hand, state law authorizes DWA to 

enforce its assessments against any nonpayer who is properly subject to 
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taxation. See supra page 26. An enforcement action brought by DWA 

might give rise to a justiciable dispute, but there is no evidence that 

DWA has taken such an action; as discussed earlier, all indications are 

that lessees of Indian lands continue to make payments as scheduled.  

* * * 

 Despite facing no actual or imminent injury from any action taken 

by Interior (or even a nonparty), DWA asks the district court to embark 

on a case-by-case inquiry into the constitutional validity of charges that 

it imposes on non-Indian lessees. But “[f]or a court to pronounce upon … 

the constitutionality of a state or federal law when it has no jurisdiction 

to do so is, by very definition, for a court to act ultra vires.” Steel Co. v. 

Citizens for a Better Env’t, 523 U.S. 83, 101–02 (1998). In accordance 

with the well-settled prohibition on advisory opinions, DWA’s desire for 

legal certainty must await a concrete dispute between adverse parties. 

CONCLUSION 

 This Court should affirm the dismissal of DWA’s claims for lack of 

subject-matter jurisdiction. 
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STATEMENT OF RELATED CASES 

 There are no related cases within the meaning of 9th Cir. R. 28-2.6.
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