
 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 

 
In re: 
MONEY CENTERS OF AMERICA, INC., et 
al.,  
               Debtors. 

 
Chapter 11 
Case No. 14-10603 (CSS) 
 
 
 
 
 
 
Adv. Case No. 16-50410 (CSS) 

MICHAEL ST. PATRICK BAXTER, solely 
in his capacity as Chapter 11 Trustee of 
Money Centers of America, Inc., 
                Plaintiff, 
v. 
 
THUNDERBIRD ENTERTAINMENT 
CENTER, Inc., a wholly owned entity of the 
sovereign Absentee Shawnee Tribe of 
Oklahoma, 
               Defendant. 

 
DEFENDANT’S REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

 

COMES NOW the Defendant, Thunderbird Entertainment Center, Inc., a wholly owned 

entity of the Absentee Shawnee Tribe of Oklahoma a federally recognized Indian Tribe and 

sovereign government, specially appears and requests this Court dismiss this action because, as 

the Defendant has not waived its immunity from suit, this Court lacks subject matter jurisdiction 

and Plaintiff has failed to state a claim upon which this Court can enter relief. 

 
A. This court should consider facts outside of the pleadings to properly rule on 

jurisdictional issues.  
 

The Federal Rules of Bankruptcy Procedure, Rule 7012(b) provides for the applicability of 

Rule 12(b)-(i) of the Federal Rules of Civil Procedure in adversary proceedings. Rule 12(b)(1) of 

the Federal Rules of Civil Procedure provides that a party may assert the defense of lack of subject-

matter jurisdiction by motion. Courts have relied on this rule as the proper basis for a motion to 
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dismiss for lack of jurisdiction due to claims of sovereign immunity. See Kiowa Tribe of Oklahoma 

v. Manufacturing Technologies, Inc. 523 U.S. 751 (1998) (Tribe prevailed on motion to dismiss 

for lack of jurisdiction); Breakthrough Management Group, Inc. v. Chukchansi Gold Casino and 

Resort, 629 F.3d 1173 (10th Cir. 2010) (Tribal entities’ sovereign immunity was upheld through 

a 12(b)(1) motion to dismiss). 

The Eighth Circuit court of appeals distinguished the permissible evidentiary standards for 

Rule 12(b)(1) motions. See Osborn v. U.S., 918 F.2d 724, 729 (8th Cir. 1990). The Court stated, 

“[t]he reason for treating a 12(b)(1) motion differently than a 12(b)(6) motion, which is governed 

by Rule 56 when matters outside the pleadings are considered, ‘is rooted in the unique nature of 

the jurisdictional question.’ (quoting Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir. 1981)) . . 

. Jurisdictional issues, whether they involve questions of law or of fact, are for the court to decide. 

Id. Moreover, because jurisdiction is a threshold question, judicial economy demands that the issue 

be decided at the outset rather than deferring it until trial, as would occur with denial of a summary 

judgment motion.” Osborn, 918 F.2d at 729.  

The Osborn court continued, “[b]ecause at issue in a factual 12(b)(1) motion is the trial 

court’s jurisdiction – its very power to hear the case – there is substantial authority that the trial 

court is free to weigh the evidence and satisfy itself as to the existence of its power to hear the 

case. In short, no presumptive truthfulness attaches to the plaintiff’s allegations, and the existence 

of disputed material facts will not preclude the trial court from evaluating for itself the merits of 

jurisdictional claims. Moreover, the plaintiff will have the burden of proof that jurisdiction does 

in fact exist.” Id.  

In Breakthrough Management Group, Inc. v. Chukchansi Gold Casino and Resort, the 10th 

Circuit Court of Appeals determined it is appropriate for a court to consider a number of factors 
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for a question of jurisdiction on appeal from a ruling on a 12(b)(1) motion based on tribal sovereign 

immunity. Some of the factors considered by the court to determine initial jurisdictional issues 

included, “(1) the method of creation of the economic entities; (2) their purpose; (3) their structure, 

ownership, and management, including the amount of control the tribe has over the entities; (4) 

the tribe’s intent with respect to the sharing of its sovereign immunity; and (5) the financial 

relationship between the tribe and the entities.” Breakthrough, 629 F. 3d at 1187. To properly 

assess the above factors, the court can consider “references to evidence extraneous to the 

complaint” including “affidavits, documents and even a limited evidentiary hearing to resolve 

disputed jurisdictional facts under 12(b)(1).” Id. at 1188. Accordingly, this Court likewise has 

authority to review facts outside of the pleadings to determine if jurisdiction is proper; this Court 

can and should make determinations of jurisdiction before allowing proceedings to continue in this 

matter.  

Plaintiff argues the Third Circuit has characterized the issue of sovereign immunity as an 

affirmative defense. See Plaintiff’s Memorandum in Opposition, p. 3. Plaintiff then cites a couple 

cases to suggest a court cannot consider an affirmative defense on a motion to dismiss unless the 

defense appears on the face of the complaint. Id. This reasoning is a non sequitur and is even 

contradicted by the Third Circuit court in reviewing other 12(b)(1) motions to dismiss for lack of 

subject matter jurisdiction due to issues of sovereign immunity. In reviewing a Rule 12(b)(1) 

motion to dismiss for reasons of sovereign immunity brought by the United States, the Third 

Circuit stated that “in a factual attack under Rule 12(b)(1), the court may consider and weigh 

evidence outside the pleadings to determine if it has jurisdiction.” Gould Electronics Inc. v. U.S., 

220 F.3d 169, 178 (3d Cir. 2000). In CNA v. U.S., 535 F.3d 132 (3d Cir. 2008), the Court again 

reaffirmed its procedural rule that a challenge on subject matter jurisdiction due to a claim of 
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sovereign immunity is properly before the court on a Rule 12(b)(1) motion. The CNA court stated 

the district court “was correct to apply Rule 12(b)(1)” in the case when considering subject matter 

jurisdiction when again the basis of the motion was claims of sovereign immunity. CNA, 535 F.3d 

at 140. Because the 12(b)(1) motion in CNA made a factual attack related to the court’s subject 

matter jurisdiction, the Court further stated that “no presumption of truthfulness attaches to the 

allegations of the plaintiff; . . . the burden of proving subject matter jurisdiction [is shifted to the 

plaintiff] . . . [and the court has] authority to make factual finding which are decisive to the issue.” 

Id. at 139. Accordingly, Plaintiff’s conclusion that issues of sovereign immunity “cannot be 

resolved on a motion to dismiss” is not consistent with Third Circuit court holdings involving 

12(b)(1) motions and sovereign immunity. See Plaintiff’s Memorandum in Opposition, p. 4. 

Further, the Third Circuit cases cited by Plaintiff related to Rule 12(b)(1) motions to 

dismiss for sovereign immunity issues are further distinguished from this matter because those 

sovereign immunity claims are creatures of statutory or constitutional creation as opposed to this 

different and distinct claim of tribal sovereign immunity. Indian tribes are “separate sovereigns 

pre-existing the Constitution” that “have historically been regarded as unconstrained by those 

constitutional provisions framed specifically as limitations on federal or state authority.” Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978). “Indian tribes are distinct, independent political 

communities, retaining their original natural rights in matters of local self-government.” Id. at 55. 

Tribal sovereign immunity is derived from these principles as opposed to a constitution or statutory 

creation. Therefore, these cases are distinguishable and not analogous to Thunderbird 

Entertainment Center, Inc.’s (“TEC”) motion to dismiss for lack of jurisdiction due to tribal 

sovereign immunity.  
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Based on Defendant’s Motion and further argument below, this Court should make a 

jurisdictional determination to dismiss this matter per Rule 12(b)(1).  

B. Sovereign immunity is properly extended to Defendant in this matter. 

As cited above – as well as in Plaintiff’s brief in opposition to the Motion to Dismiss, this 

Court should consider a number of factors to determine that sovereign immunity is properly 

extended to Defendant, TEC, as a subdivision of the Absentee Shawnee Tribe of Oklahoma 

(“Tribe”), a federally recognized, sovereign Indian Tribe. In Breakthrough, the court stated “there 

is no need to define the precise boundaries of the appropriate test to determine if a tribe’s economic 

entity qualifies as a subordinate economic entity entitled to share in a tribe’s immunity. . . . the 

following factors are helpful in informing our inquiry: (1) the method of creation of the economic 

entities; (2) their purpose; (3) their structure, ownership, and management, including the amount 

of control the tribe has over the entities; (4) the tribe’s intent with respect to the sharing of its 

sovereign immunity; and (5) the financial relationship between the tribe and the entities.” 

Breakthrough, 629 F. 3d at 1187. The court also added a sixth factor: “the policies underlying 

tribal sovereign immunity and its connection to tribal economic development, and whether those 

policies are served by granting immunity to the economic entities.” Id. Those policies include 

protection of the tribe’s monies, as well as preservation of tribal cultural autonomy, preservation 

of tribal self-determination, and promotion of commercial dealings between Indians and non-

Indians.” Id.  

In considering the above factors, the creation of TEC was done pursuant to a resolution of 

the Executive Committee of the Tribe – the governing committee of the Tribe. See Exhibit A to 

Defendant’s Motion to Dismiss. That resolution expressly states TEC is a tribal entity. Further, the 

TEC Board of Directors are selected by the Executive Committee of the Tribe. In further reviewing 
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the creation of TEC, its Articles of Incorporation were filed with the Tribal Secretary of the Tribe. 

See Exhibit A to Defendant’s Motion to Dismiss.  

As to the second, third, and fourth factors, the TEC By-laws as attached to this Reply 

Memorandum as Exhibit B also help shed light on the purpose, structure, ownership and 

management of TEC, as well as the intent to share sovereign immunity. Article III of the By-laws 

expressly states that TEC is wholly owned by the Tribe and “shall have the same tax status and 

immunities under federal law as the Tribe.” See Exhibit B, Article III. Article IV goes on to 

describe the ownership of TEC as “[a]ll shares in the Corporations shall be owned by the Absentee 

Shawnee Tribe for the benefit of the Tribe and its recognized members. No individual or legal 

entity other than the Absentee Shawnee Tribe shall acquire any shares in the Corporation or be 

paid any dividends.” Id. at Article IV. As to control of TEC, the by-laws provide that “[a]ll rights 

of the shareholder of the Corporation shall be exercised by the Tribe’s Executive Committee acting 

as the Shareholders’ Representatives, in accordance with the Tribe’s Code of Laws.” Id. at Article 

IV(D). 

Finally, the fifth and sixth factors consider the financial relationship between the tribe and 

the entity and policies related to tribal economic development. As provided in the resolution of the 

Tribe that authorizes the creation of TEC, the purpose of TEC is to operate the Tribe’s gaming 

operations. See Exhibit A. Per federal law – the Indian Gaming Regulatory Act, gaming on Indian 

land is permissible if “net revenues from any tribal gaming . . . [fund tribal government operations 

or programs; provide for the general welfare of the Indian tribe and its members; promote tribal 

economic development; or fund operations of local government agencies.]” See 25 U.S.C. § 

2710(b)(2). So net revenue of TEC which operates the Tribe’s gaming operations is the Tribe’s 

revenue for tribal purposes as prescribed by statute. Accordingly, the financial relationship of the 
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Tribe and TEC are one and the same. Also, gaming on the Tribe’s land is permitted for the express 

purpose of promoting tribal economic development and self-determination. 

Based on the judicially accepted factors in Breakthrough and the analysis as applied to 

TEC above, this Court can and should determine the Tribe’s sovereign immunity is properly 

extended to TEC. 

C. The Bankruptcy Code does not provide clear, unequivocal abrogation of tribal 
sovereign immunity. 

 

In an eminent case regarding tribal sovereign immunity, the United States Supreme Court 

reaffirmed that without congressional authority the Indian Nations are exempt from suit. See Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978). The court further stated, “[i]t is settled that a 

waiver of sovereign immunity ‘cannot be implied but must be unequivocally expressed.’” Id. 

quoting United States v. Testan, 424 U.S. 392, 399 (1976). These principles have been affirmed 

multiple times including in Oklahoma Tax Com’n v. Citizen Band of Potawatomi Indian Tribe of 

Oklahoma, 498 U.S. 505 (1991)(“Suits against Indian tribes are thus barred by sovereign immunity 

absent a clear waiver by the tribe or congressional abrogation.”). 

 “[F]ederal encroachment upon Indian tribes’ natural rights is a serious undertaking, and 

we should not assume lightly that Congress intended to restrict Indian sovereignty through a piece 

of legislation.” Florida Paraplegic Ass’n Inc. v. Miccosukee Tribe of Indians of Florida, 166 F.3d 

1126, 1130 (11th Cir. 1999) The United States Supreme Court has further instructed “that the 

standard principles of statutory construction do not have their usual force in cases involving Indian 

law.” Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) A canon of statutory 

construction as related to Indian law requires that “statutes are to be construed liberally in favor of 

the Indians, with ambiguous provisions interpreted to their benefit.” Id. 
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With these principles in mind, various federal courts, as previously cited in TEC’s Motion 

to Dismiss, have concluded that “Congress abrogates tribal immunity only where the definitive 

language of the statute itself states an intent to either abolish Indian tribe’s common law immunity 

or to subject tribes to suit under the act.” Florida Paraplegic, 166 F.3d at 1131. See Blue Legs v. 

United State Bureau of Indian Affairs, 867 F.2d 1094 (8th Cir. 1989); Osage Tribal Council v. 

United States Dep’t of Labor, 187 F.3d 1174 (10th Cir. 1999); Bassett v. Mashantucket Pequot 

Tribe, 204 F. 3d 343 (2d Cir. 2000); In re National Cattle Congress, 247 B.R. 259 (Bankr. N.D. 

Iowa 2000). 

Plaintiff suggests the majority of courts have held that sections 106(a) and 101(27) of the 

Bankruptcy Code provide a clear and unequivocal abrogation of tribal sovereign immunity. See 

Plaintiff’s Memorandum of Law in Opposition to Motion to Dismiss, p. 11. However, the 

reasoning of the Krystal court and other courts as cited by Plaintiff is flawed because it relies on 

canons and statutory construction and case law unrelated to the unique relationship of the United 

States and Indian tribes as developed through case law specific to Indian tribes. In Krystal Energy 

Co. v. Navajo Nation, 357 F. 3d 1055 (9th Cir. 2004), the court found a sufficient implication in 

the bankruptcy code to find a congressional abrogation of tribal sovereign immunity. This 

reasoning includes the implication that “’Indian tribes are certainly governments’ and ‘logically’ 

must be either foreign or domestic because there is ‘no other form of government outside’ of that 

‘dichotomy.’” See Plaintiff’s Memorandum of Law in Opposition to Motion to Dismiss, p. 11 

quoting Krystal, 357 F.3d at 1057. Other courts as cited by Plaintiff relied on similar reasoning to 

find an abrogation of tribal sovereign immunity. 

The reasoning of these courts, though, is inconsistent with federal Indian case law. First, 

the Bankruptcy Code was enacted in 1978 and Section 106 was amended in 1994. At that time, 
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Congress had the benefit of established federal Indian case law including Santa Clara, Montana, 

and Oklahoma Tax Com’n to understand that “standard principles of statutory construction do not 

have their usual force in cases involving Indian law” and “statutes are to be construed liberally in 

favor of the Indians, with ambiguous provisions interpreted to their benefit.” See Montana, 471 

U.S. at 766. Despite the established case law, Congress failed to specifically address Indian Tribes 

as it pertains to section 106 of the Bankruptcy Code. 

Further, the more appropriate analysis of the abrogation of sovereign immunity as it relates 

to Indian tribes is provided in In re Whitaker (Bucher v. Dakota Finance Corp.), 474 B.R. 687 

(B.A.P. 8th Cir. 2012) as cited in Defendant’s Motion to Dismiss. That court held “the several 

steps needed to justify the holding in [Krystal and other similar cases] is far from an unequivocal 

expression of Congressional intent to abrogate the tribe’s immunity, stated in explicit legislation.” 

Whitaker, 474 B.R. at 693. The Whitaker court further argued that Congress “did not mention 

Indian tribes when it amended § 106 to clarify its intent to abrogate the sovereign immunity of the 

states and the federal government.” Id. “Indeed, the House Report for the Bankruptcy Reform Act 

of 1994 refers specifically to the sovereign immunity of the ‘States and Federal Government,’ 

neither of which could even remotely be interpreted to include Indian tribes.” Id. 

The Whitaker court and courts that have since relied on Whitaker properly considered and 

analyzed federal case law as it pertains to Indian tribes. Congress did not clearly and unequivocally 

abrogate tribal sovereign immunity. Accordingly, TEC is protected by sovereign immunity and is 

therefore immune from Plaintiff’s claims against it. 

CONCLUSION 

Because TEC’s motion to dismiss is based upon lack of jurisdiction due to tribal sovereign 

immunity, this Court can and should consider jurisdictional facts outside of the pleadings. The 
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factors established by case law thus demonstrate that tribal sovereign immunity is properly 

extended to TEC. Because Congress has not clearly and unequivocally abrogated tribal sovereign 

immunity through the Bankruptcy Code, this Court should dismiss Plaintiff’s complaint against 

TEC for lack of jurisdiction. 

 

 

Date:   June 7, 2016    LAW OFFICE OF SUSAN E. KAUFMAN, LLC 

/s/ Susan E. Kaufman   
Susan E. Kaufman, (DSB# 3381) 
919 North Market Street, Suite 460 
Wilmington, DE 19801 
(302) 472-7420  
(302) 792-7420 Fax  
skaufman@skaufmanlaw.com 
 

      -and- 

      Kirk Cullimore Jr.  
      Law Offices of Kirk A. Cullimore, LLC 

     644 E Union Square 
     Sandy, Utah 84070 
     (801) 571-6611 

      (801) 571-4888 Fax 
      kirkjr@cullimore.net 

 
      Attorneys for Defendant 
      Thunderbird Entertainment Center, Inc. 
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