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CONCISE STATEMENT OF ISSUES PRESENTED 

1. Is the Nottawaseppi Huron Band of the Potawatomi entitled to intervene as of 
right?  

2. Is the Nottawaseppi Huron Band of the Potawatomi entitled to permissive 
intervention? 

CONTROLLING OR MOST APPROPRIATE AUTHORITY 

Authority:  
 
 Fed. R. Civ. P. 24. 
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INTRODUCTION 

The Nottawaseppi Huron Band of the Potawatomi (NHBP) moves to intervene under 

Fed. R. Civ. P. 24 because it claims it has an interest in the legal framework for gaming in 

Michigan and would suffer an economic hardship if the Bay Mills Indian Community (Bay 

Mills) is allowed to reopen the Vanderbilt casino.  Like the Saginaw Chippewa Indian Tribe 

(Saginaw Tribe), NHBP has no interest in the Michigan Indian Land Claim Settlement Act 

(MILCSA), Pub. L. No. 105-143, 111 Stat. 2652 (1997).  NHBP is not entitled to permissive or 

mandatory intervention for the same reasons that the Saginaw Tribe is not entitled to intervene.  

Therefore, Governor Snyder relies on the arguments in his brief opposing the Saginaw Tribe’s 

motion to intervene (ECF # 61) to oppose NHBP’s intervention.  This brief focuses on nuances 

of intervention specific to NHBP.   

STATEMENT OF FACTS 

The Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2701 et seq., regulates gaming 

by federally-recognized Indian tribes.  See 25 U.S.C. § 2703(5) (“Indian tribe” must be federally-

recognized and have powers of self-government).  At the time the State entered into its first 

tribal-state gaming compacts under IGRA, there were only seven federally-recognized tribes in 

Michigan, including Bay Mills and the Saginaw Tribe.  NHBP was not eligible to enter into a 

gaming compact in 1993 because its federal recognition was not effective until 1996.  See Final 

Determination for Federal Acknowledgment of the Huron Potawatomi, Inc., 60 Fed. Reg. 66315 

(Dec. 19, 1995).  

The State executed individual twenty-year gaming compacts with NHBP and three other 

tribes in 1998.  (Ex. A, § 12(B).)  NHBP’s compact included a limited form of gaming 
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exclusivity in return for payments to the Michigan Strategic Fund.  (Ex. A, § 17(B).)  NHBP 

opened Firekeepers Casino in Battle Creek, Michigan in 2009. 

The State and NHBP entered into a first amendment to their gaming compact in 2009.  

The first amendment extended the term to October 31, 2030.  (Ex. B, § 12(A).)  Under section 

17(C)(4), the parties also altered the form of exclusivity offered to NHBP in return for its 

economic incentive payments.  (Ex. B, § 17(C)(4).)  In simple overview terms, the amendment 

allows NHBP to suspend its payments to the Michigan Strategic Fund if the State consents to, 

authorizes, or does not take certain actions to prevent a new “Commercial Gaming Facility” from 

opening in NHBP’s “Competitive Market Area.”  (Ex. B, § 17(C)(4).)  That Competitive Market 

Area consists of eleven counties in southern Michigan:  Barry, Eaton, Ingham, Kalamazoo, 

Calhoun, Jackson, St. Joseph, Branch, Washtenaw, Kent, and Hillsdale.  (Ex. B, § 17(D)(3).)  

When the State and NHBP entered into a second amendment to the compact in 2016, they 

retained the same Competitive Market Area.  (Ex. C, § 17(D)(3).)   

I. The Nottawaseppi Huron Band of the Potawatomi is not entitled to intervene as of 
right. 

To intervene under Fed. R. Civ. P. 24(a)(2), NHBP must demonstrate that:   

(1) the motion to intervene is timely; (2) the proposed intervenors have a 
significant legal interest in the subject matter of the pending litigation; (3) the 
disposition of the action may impair or impede the proposed intervenors’ ability 
to protect their legal interest; and (4) the parties to the litigation cannot adequately 
protect the proposed intervenors’ interest. 

Jansen v. City of Cincinnati, 904 F.2d 336, 340 (6th Cir. 1990).  “‘The . . . failure to meet one of 

the criteria will require that the motion to intervene be denied.’”  United States v. Michigan, 424 

F.3d 438, 443 (6th Cir. 2005) (quoting Grubbs v. Norris, 870 F.2d 343, 345 (6th Cir. 1989)).  

NHBP, however, fails to satisfy even one of these elements supporting intervention for the 

reasons that the Governor has already presented and will not repeat here. 
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A. The motion to intervene is not timely. 

NHBP relies on the December 2016 letter from the National Indian Gaming Commission 

(NIGC) to Bay Mills mentioning a potential settlement to argue that this motion is timely.  If 

NHBP has a “direct and profound interest in ensuring” that there is no unlawful gaming in 

Michigan as it claims, it knew or should have known to intervene earlier.  (PageID.582.)  Not 

only is this a high profile case with public filings, NHBP recently negotiated an amendment to its 

own compact with the State and has been closely monitoring the gaming landscape.  If the mere 

possibility of a settlement is sufficient to trigger intervention, NHBP had every reason to act 

much more swiftly than it actually did.  By taking even longer than the Saginaw Tribe to move to 

intervene, even more of the parties’ briefing schedule on the key MILCSA issue has passed.  

Delaying this case to allow NHBP to intervene would prejudice Governor Snyder, who seeks to 

resolve this case while in office. 

B. NHBP does not have a significant legal interest in the property or transaction 
at issue in this case. 

Fed. R. Civ. P. 24(a)(2) requires a potential intervenor to “claim[] an interest relating to 

the property or transaction that is the subject of the action[.]”  This provision requires a 

“significant interest.”  Coalition to Defend Affirmative Action v. Granholm, 501 F.3d 775, 779 

(6th Cir.2007).  But NHBP does not have either type of interest. 

NHBP does not own the Vanderbilt property and has articulated no property interest 

potentially affected by the outcome of this case.  (PageID.188.)  Moreover, NHBP’s casino is 

located roughly 230 miles to the south of Vanderbilt, so it will not experience any impacts from 

daily operations.  (Ex. D.)   

NHBP has no right to intervene based on a broad definition of a transaction.  NHBP has a 

limited right to exclusivity under section 17 of its compact and that right applies only in its 
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Competitive Market Area.  (Ex. C, § 17(C)(4).)  Vanderbilt is in Otsego County, not one of the 

eleven counties in the NHBP Competitive Market Area.  (PageID.137; Ex. C, § 17(D)(3).)  

NHBP’s limited right to exclusivity only involves “Commercial Gaming Facilities.”  (Ex. C, § 

17(D)(2).)  Even if the court assumed that the Vanderbilt casino meets the definition of a 

Commercial Gaming Facility and all the other requirements in section 17(C)(4) were satisfied, 

the compact does not give NHBP a veto over the casino; NHBP’s only remedy under section 

17(C)(4) is to “suspend” its payments.  (Ex. C.)  NHBP’s compact does not grant it a legal 

interest in whether other tribal casinos open in Michigan, even in its own Competitive Market 

Area.   

NHBP also claims that it is a beneficiary of the Bay Mills compact because section 9 

requires a revenue-sharing agreement with other tribes if Bay Mills seeks to have off-reservation 

land taken into trust for gaming under IGRA.  (PageID.150.)  NHBP provides no authority for its 

position.  Governor Snyder disputes that contention given the benefit the State receives under 

section 9 from reducing trust applications for off-reservation gaming and shifting the burden to 

the tribes to resolve their differences.  In any case, NHBP was not federally recognized until after 

Bay Mills entered into its compact with the State.  Therefore, NHBP could not have been 

intended as a beneficiary of a provision that applied only to other federally-recognized tribes.  

Further, the Vanderbilt casino does not involve a trust land application.  Thus, section 9 cannot 

be the basis for a significant interest for NHBP.   

NHBP also claims that it has a significant interest in ensuring that this case is litigated in 

a fully adversarial manner to ensure that state and federal law will be enforced.  (PageID.582.)  

The two cases that NHBP cites in support of this claimed interest in adversarial representation 

involved a governmental entity intervening in litigation to defend a law it administered or 

Case 1:11-cv-00729-PLM   ECF No. 67 filed 02/08/17   PageID.674   Page 9 of 14



5 

enforced.  In Shaffer v. Block, 705 F.2d 805, 808-809 (6th Cir. 1983), the Secretary of 

Agriculture intervened in a class action lawsuit to challenge a settlement concerning whether 

certain educational grants could be counted as income under an income-limited federal food 

stamp program the Secretary administered.  In United States v. Akzo Coatings of Am., Inc., 719 

F. Supp. 571, 577-580 (E.D. Mich. 1989), aff’d, 949 F.2d 1409 (6th Cir. 1991), Michigan acted 

pursuant to a federal statute that expressly allowed it to intervene to object to a federal cleanup 

plan that would violate state environmental standards.   

As these cases illustrate, the federal and state governments have their own agencies and 

officials dedicated to enforcing their respective laws.  The same is true of the federal and state 

governments in the gaming context.  See, e.g., IGRA, 25 U.S.C. §§ 2706 and 2713 (NIGC 

authority); Michigan Gaming Control and Regulatory Act, Mich. Comp. Laws § 402.204(17) 

(Michigan Gaming Control Board authority) and § 402.218 (Attorney General and county 

prosecutors may prosecute felonies).  NHBP seeks to intervene in this case to prevent 

competition and enhance profits, not to defend a regulatory scheme that it enforces.   

NHBP also cites Michigan State AFL–CIO v. Miller, 103 F.3d 1240 (6th Cir. 1997), a 

case in which the Michigan Chamber of Commerce was allowed to intervene in a lawsuit 

challenging a campaign finance law.  The Governor has already explained in its brief opposing 

the Saginaw Tribe’s intervention why Miller does not allow other tribes to intervene in this case.  

One more point deserves highlighting here.  The campaign finance law at issue in Miller applied 

to unions as well as corporations, which was a key reason why the Chamber (a corporation) was 

allowed to intervene in a lawsuit filed by a labor union.  Id. at 1246-1247.  Here, MILCSA does 

not apply generally to tribes or even generally to the tribes named in MILCSA.  Rather, 

MILCSA allocates judgment funds to specific tribes and approves the plans each of those tribes 

Case 1:11-cv-00729-PLM   ECF No. 67 filed 02/08/17   PageID.675   Page 10 of 14



6 

individually developed for using those funds.  MILCSA, § 107(a)(3) is where the dispute in this 

case lies.  That provision applies only to Bay Mills and does not apply to any other tribe, not 

even other tribes with a claim to funds distributed in MILCSA.  Thus, no other tribe can hold a 

significant interest in how this Court interprets and applies MILCSA, § 107(a)(3) in this case. 

Michigan’s gaming market has exploded since Governor Engler signed the first tribal-

state gaming compacts in 1993.  Today, Michigan has twenty-four tribal casinos, three state-

regulated casinos in the City of Detroit, two pari-mutuel horse racetracks, and charitable gaming 

at numerous outlets.  Each of these participants in the gaming market seeks to enhance their own 

profit.  NHBP’s interests in avoiding competition from Bay Mills in order to profit is a 

generalized interest, not a “significantly protectable interest” or “direct, substantial interest” 

required under Rule 24(a)(2) to intervene.  See, generally, Purnell v. City of Akron, 925 F.2d 

941, 947 (6th Cir. 1991) (interpreting “significant interest”).   

C. This case will not affect NHBP’s significant legal interests. 

NHBP’s lack of significant legal interests in this case means that the outcome of this case 

will not affect any significant legal interests.  NHBP will not gain, lose, or share in either state or 

federal jurisdiction over the Vanderbilt property or casino and has not explained how any result 

in this case will apply to it at all.  There is no potential for this case to trigger NHBP’s rights to 

limited exclusivity under its own gaming compact because it involves property hundreds of miles 

from its Competitive Market Area.  Additionally, NHBP has not addressed its own sovereign 

immunity in its proposed complaint.  The Governor is concerned that NHBP will reinsert an 

immunity issue into this case that would cause him substantial prejudice after already litigating 

that issue extensively. 
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D. The State adequately protects NHBP’s interests. 

“[A]pplicants for intervention must overcome the presumption of adequate representation 

that arises when they share the same ultimate objective as a party to the suit.”  United States v. 

Michigan, 424 F.3d at 443-444.  NHBP fears that the State will agree to off-reservation gaming 

in this case.  However, the Governor opposes unlawful off-reservation gaming and has secured 

Bay Mills’ agreement that it will not resume gaming at Vanderbilt while this case remains in 

court.  Importantly, the Governor also filed his motion for summary judgment on a key MILCSA 

issue almost two weeks before NHBP moved to intervene.  NHBP does not argue that the 

Governor’s motion for summary judgment failed to be adversarial or represent its interests 

vigorously. 

If the court grants the Governor’s motion, the substantive dispute in both Vanderbilt 

casino cases will be resolved in the manner in which NHBP desires.  Pursuing and achieving a 

prospective intervenor’s desired result in litigation is the essence of adequate representation.  

There has been no settlement entered in this case and the suggestion that there might be a future 

settlement that does not advocate that result is purely speculative.  To allow NHBP to intervene 

now when the Governor adequately represents its interests will only serve NHBP’s interest in 

delaying and disrupting the parties’ efforts to resolve the two Vanderbilt casino cases efficiently.  

II. The Nottawaseppi Huron Band of the Potawatomi is not entitled to permissive 
intervention. 

NHBP claims it may intervene with leave of the court under Fed. R. Civ. P. 24(b)(1)(B).  

“To intervene permissively, a proposed intervenor must establish that the motion for intervention 

is timely and alleges at least one common question of law or fact.”  United States v. Michigan, 

424 F.3d at 445.  If “these two requirements are established, the district court must then balance 
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undue delay and prejudice to the original parties, if any, and any other relevant factors to 

determine whether, in the court’s discretion, intervention should be allowed.”  Id. 

This motion to intervene is six years late, not timely.  NHBP also has no claims or 

defenses common to this case.  NHBP simply answers the complaint as if it were the Governor 

and explains in its brief that it would represent the adversarial position that the Governor has 

taken in the litigation up to this point.  (PageID.585.)  NHBP seeks to direct the Governor how to 

proceed in this action and to be at the table to prevent any attempt at settlement, not to resolve 

any legal matter concerning itself.  But the Governor’s pending motion for summary judgment 

demonstrates that he adequately represents the anti-casino position in this litigation, which 

eliminates permissive intervention.  See Menominee Indian Tribe of Wisconsin v. Thompson, 164 

F.R.D. 672, 678 (W.D. Wis. 1996) (when government provides adequate representation “the case 

for permissive intervention disappears”).   

By moving to intervene in this lawsuit almost two weeks after the Saginaw Tribe filed its 

motion, NHBP strongly suggests that it is also attempting to influence the 1993 compact 

negotiations.  NHBP does not have a place in those negotiations because its compact term 

extends to 2030.  The potential that the State and Bay Mills may reach favorable compact terms 

based on the outcome of this case is driving NHBP’s interest in this litigation. 

Governor Snyder faces the ongoing challenge of maintaining the State’s government-to-

government, independent relationship with each of the twelve federally-recognized Indian tribes 

in Michigan.  At the same time, he must represent the State’s interests in an increasingly 

complex gaming environment in which the tribes are not the only actors.  The Governor must 

maintain his independence in order to navigate this difficult landscape, especially in a legal 

dispute that involves only a single tribe:  Bay Mills.  Requiring him to defend this action on 
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equal footing with Bay Mills’ tribal competitors undermines his independence.  This is a 

“relevant factor” that requires denying permissive intervention. 

CONCLUSION AND RELIEF REQUESTED 

Governor Snyder respectfully requests that this Court deny the motion for intervention.  

The Governor has no objection to NHBP filing a timely brief as amicus curiae concerning the 

MILCSA issue on which he has moved for summary judgment.  

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Jaclyn Shoshana Levine 
Margaret A. Bettenhausen (P75046) 
Jaclyn Shoshana Levine (P58938) 
Assistant Attorneys General 
Michigan Dep’t of Attorney General 
Environment, Natural Resources, and 
Agriculture Division 
Attorneys for Governor Rick Snyder 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI 48909 
Phone: (517) 373-7540 
Fax: (517) 373-1610 
bettenhausenm@michigan.gov 
levineJ2@michigan.gov 

Dated:  February 8, 2017 
 
LF:  Bay Mills v Snyder/#2010-0031157-D-L/Brief in Opposition to NHBP Intervention 2017-2-8 
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