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CONCISE STATEMENT OF ISSUES PRESENTED 

1. Is the Saginaw Tribe entitled to intervene as of right?  

2. Is the Saginaw Tribe Entitled to permissive intervention? 

CONTROLLING OR MOST APPROPRIATE AUTHORITY 

Authority:  
 
 Fed. R. Civ. P. 24. 
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INTRODUCTION 

The Saginaw Chippewa Indian Tribe (Saginaw Tribe) contends that it may intervene in 

this case because a casino in Vanderbilt will “draw customers” away from its own casinos, 

decreasing profits.  The court must deny both mandatory and permissive intervention under Fed. 

R. Civ. P. 24 for a variety of reasons, including the untimeliness of this motion, the Saginaw 

Tribe’s failure to demonstrate a significant interest in this case, and the fact that it has no 

common claims or defenses in this case.  Moreover, the Saginaw Tribe is not subject to the 

Michigan Indian Land Claim Settlement Act (MILCSA), Pub. L. No. 105-143, 111 Stat. 2652 

(1997), which is at the core of the two remaining Vanderbilt casino cases.  (1:10-cv-01273; 1:11-

cv-00729.)  Intervention is also inappropriate because it would pull this Court into the middle of 

ongoing and complex gaming compact negotiations between the State of Michigan and six tribes, 

including the Bay Mills Indian Community (Bay Mills) and the Saginaw Tribe.   

STATEMENT OF FACTS 

Since December 2010, Bay Mills and the State have been litigating whether the 

Vanderbilt casino is subject to state law or is located on Indian lands subject to the Indian 

Gaming Regulatory Act (IGRA), 25 U.S.C. § 2701 et seq.  When the suits were filed, Bay Mills, 

the Saginaw Tribe, and four other tribes were operating class III casinos pursuant to IGRA and 

twenty-year gaming compacts executed with the State in 1993.1  (PageID.140-154, 306-323.)  In 

2013, the twenty-year period under the 1993 gaming compacts ended.  (PageID.151-152, 321-

322.)  The compacts remain in effect temporarily so that the parties may negotiate new compacts 

or exhaust other remedies.  (PageID.151-152, 321-322.)  The State sent a notice to each of the 

                                            
1 A seventh tribe, the Keweenaw Bay Indian Community also entered into a gaming compact in 
1993, but that compact was amended and effectively extended to November 30, 2022.  
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six tribes that it would engage in good-faith negotiations for a new compact under IGRA, 25 

U.S.C. 2710(d)(3).  (Exs. A and B.)  Thus, the Vanderbilt casino lawsuits originally intended to 

define the limits of Bay Mills’ right to game under its 1993 compact will now define the Indian 

lands subject to compact negotiation with Bay Mills. 

Outside this litigation, the State has engaged in group negotiations with the six tribes with 

1993 compacts, has offered individual negotiations with each of the six tribes, and has had 

individual discussions with certain tribes.  The State has an individual compact with each tribe 

and seeks to reach mutually agreeable terms for a new compact with each of the tribes.  No tribe 

has veto rights over the timing or substance of any other tribe’s gaming compact with the State.  

But a veto is exactly what the Saginaw Tribe seeks by attempting to intervene. 

I. The Saginaw Tribe is not entitled to intervene as of right. 

To intervene under Fed. R. Civ. P. 24(a)(2), the Saginaw Tribe must demonstrate that:   

(1) the motion to intervene is timely; (2) the proposed intervenors have a 
significant legal interest in the subject matter of the pending litigation; (3) the 
disposition of the action may impair or impede the proposed intervenors’ ability 
to protect their legal interest; and (4) the parties to the litigation cannot adequately 
protect the proposed intervenors’ interest. 

Jansen v. City of Cincinnati, 904 F.2d 336, 340 (6th Cir. 1990).  “‘The . . . failure to meet one of 

the criteria will require that the motion to intervene be denied.’”  United States v. Michigan, 424 

F.3d 438, 443 (6th Cir. 2005) (quoting Grubbs v. Norris, 870 F.2d 343, 345 (6th Cir. 1989).  The 

Saginaw Tribe, however, fails to satisfy even one of these elements supporting intervention. 

A. The motion to intervene is not timely. 

The Saginaw Tribe incorrectly contends that its motion is timely because this litigation is 

in its beginning stages.  The Vanderbilt casino litigation is six years old.  The State sued Bay 

Mills on the very day that the National Indian Gaming Commission (NIGC) decided that the 
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Vanderbilt property was not eligible for gaming under IGRA.  The Little Traverse Bay Bands of 

Odawa Indians (LTBB) (1:10-cv-01278) sued the next day and Bay Mills (1:11-cv-00729) 

followed at a later date.  The State’s suit was consolidated with LTBB’s case.  All the parties 

briefed key issues related to the preliminary injunction, conducted discovery, filed dispositive 

and procedural motions, and moved forward with the litigation.  The State’s case was the 

primary vehicle to resolve the dispute, particularly after LTBB exited the litigation when it did 

not appeal the Sixth Circuit’s decision concerning tribal sovereign immunity. 

After the Supreme Court’s tribal sovereign immunity decision in the State’s case, the 

parties to the two remaining Vanderbilt casino cases decided this lawsuit provided the best 

opportunity for the two sovereigns to reach the MILCSA issue directly.  The parties filed 

stipulations in both cases on September 23, 2015, that allowed Bay Mills and Governor Snyder 

to litigate the MILCSA issue here to advance both cases simultaneously, not to start over in the 

litigation.  The Saginaw Tribe ignores this lengthy history in arguing that the motion is timely.  

The MILCSA stipulations also included important terms minimizing litigation burdens.  The 

delays inherent in allowing the Saginaw Tribe to intervene at this late date, start discovery, catch 

up to the parties’ arguments, and file its own briefs on the pending motion for summary 

judgment would prejudice Governor Snyder, who seeks to resolve this case while in office.   

As a participant in the compact negotiations, the Saginaw Tribe was “monitor[ing] the 

docket in this case and the parties’ position on settlement.”  (PageID.304, ¶ 23.)  The Saginaw 

Tribe knew or should have known well before December 2016 that Bay Mills and the State were 

in talks about this case, even if the substance of those discussions were and remain confidential.  

For instance, beginning on January 7, 2016, Bay Mills and Governor Snyder entered into six 

stipulations to extend the briefing schedule for the pending motion for summary judgment, 
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including a six-month extension.  (ECF #28, 30, 33, 36, 39, 41.)  Clearly, this was not an 

ordinary schedule adjustment.  There was also public speculation that Bay Mills and the State 

were in talks.  On November 18, 2016, the Petoskey News reported that Bay Mills would be 

reopening the Vanderbilt casino.  (Ex. C.)  Other news outlets that follow Indian gaming picked 

up the story.  (Exs. D and E.)  The Saginaw Tribe was also watching this case closely enough to 

obtain a copy of a letter from the NIGC to a member of the Bay Mills Gaming Commission on 

December 5, 2016, that referred to a potential settlement.  (PageID.351-375.)  Yet, the Saginaw 

Tribe waited until the day before Governor Snyder’s motion for summary judgment was due to 

seek intervention.  The Saginaw Tribe has no excuse for its delayed motion for intervention and 

Governor Snyder should not be forced to wait for the delays inherent in allowing the Saginaw 

Tribe to intervene. 

B. The Saginaw Tribe does not have a significant legal interest in the property 
or transaction at issue this case. 

Fed. R. Civ. P. 24(a)(2) requires a potential intervenor to “claim[] an interest relating to 

the property or transaction that is the subject of the action[.]”  This provision requires a 

“significant interest.”  Coalition to Defend Affirmative Action v. Granholm, 501 F.3d 775, 779 

(6th Cir. 2007).  Despite “‘a rather expansive notion of the interest sufficient to invoke 

intervention of right,’” that “does not mean that any articulated interest will do.”  Id. at 780 

(quoting Michigan State AFL–CIO v. Miller, 103 F.3d 1240, 1245 (6th Cir. 1997)).  

The Saginaw Tribe does not claim a right in the property in Vanderbilt where Bay Mills 

located its casino.  The warranty deed for the Vanderbilt property lists only Bay Mills as the 

grantee.  (PageID.188.)  The Saginaw Tribe admits that its casinos are located more than 100 

miles away from Vanderbilt, so it will not experience any impacts from daily operations.  
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(PageID.298.)  The Saginaw Tribe has not even identified any right or title in any other parcel of 

property at any other location that a decision in this case might affect. 

Nor can the Saginaw Tribe claim a right to intervene based on a broad definition of a 

transaction.  A declaratory judgment recognizing or barring the State’s jurisdiction over the 

Vanderbilt casino will have no effect at all on the Saginaw Tribe’s casinos.  The Saginaw Tribe 

is not a signatory to and has no legal interest in the Bay Mills compact or any of Bay Mills’ 

casinos, whether in Vanderbilt or elsewhere.  The Saginaw Tribe claims that it is an intended 

beneficiary of the Bay Mills compact because section 9 requires a revenue-sharing agreement 

with other tribes if Bay Mills seeks to have off-reservation land taken into trust for gaming under 

IGRA.  (PageID.150.)  The Saginaw Tribe provides no argument or authority for its position and 

Governor Snyder disputes that contention.  In any case, the Vanderbilt casino does not involve a 

trust application – Bay Mills contends that the language in MILCSA automatically makes the 

property Indian lands eligible for gaming without being taken into trust.   

Most critically, the Saginaw Tribe does not have an interest in how this Court interprets 

and applies MILCSA to the Vanderbilt casino dispute.  Congress passed a separate act to 

distribute judgment funds to the Saginaw Tribe.  See Saginaw Chippewa Indian Tribe of 

Michigan Distribution of Judgment Funds Act (Saginaw Tribe Judgment Funds Act), Pub. L. No. 

99-346, 100 Stat. 674 (June 30, 1986).  The Saginaw Tribe was not a party to the land claim 

cases MILCSA settled and it receives no MILCSA funds.  The Saginaw Tribe is mentioned only 

once in MILCSA, to say that its members are not eligible for individual distributions under 

MILCSA if they received funds under an earlier distribution plan.  See MILCSA, § 106(e)(2). 

The Saginaw Tribe argues that it is enough that the outcome of this case may affect its 

profits from its own gaming operations, but does not identify the basis on which it has a right to 
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a certain level of profit.  It has no exclusive gaming rights.  Its preference to avoid competition is 

a generalized interest in maximizing profits that all business owners have, not the “significantly 

protectable interest” or “direct, substantial interest” required under Rule 24(a)(2).  See, generally, 

Purnell v. City of Akron, 925 F.2d 941, 947 (6th Cir. 1991) (interpreting “significant interest”).   

The Saginaw Tribe incorrectly cites three cases for the proposition that “financial interest 

alone” would allow it to intervene.  For instance, in United States v. Detroit Int’l Bridge Co., 7 

F.3d 497, 501 (6th Cir. 1993), two property owners had the right to intervene in a condemnation 

case because their lands would be condemned “without their input or approval” under the 

settlement agreement at issue.  In Liberte Capital Grp., LLC v. Capwill, 126 F. App’x 214, 218 

(6th Cir. 2005), three banks were entitled to intervene in a receivership case that “played a 

critical role” in whether the banks would have to defend the actions the same receivers had filed 

against them for millions of dollars.  In City of St. Louis v. Velsicol Chem. Corp., 708 F. Supp. 

2d 632, 666 (E.D. Mich. 2010), the United States was allowed to intervene in an environmental 

damages action against a chemical company and related entities to protect assets in trusts 

established to pay federal and state cleanup costs for the same company’s contaminated sites; the 

United States was not only a bankruptcy claimant and party to the settlement that created the 

trusts, it was a named beneficiary of the trusts.   

No parties in any of the cases the Saginaw Tribe cites were allowed to intervene solely to 

protect profits from their businesses, no matter how critical the income.  Each of these cases 

involved a significant interest in a traditional property right or transaction.  No matter the 

outcome here, the Saginaw Tribe will not lose title to its property or lose access to trust assets 

dedicated for its use.  Nor will it be forced to defend a lawsuit in which it would otherwise have 

a meritorious defense.  The cases do not support intervention. 
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The Saginaw Tribe also claims that it has a right to intervene because it has a “stake” in 

IGRA analogous to the Michigan Chamber of Commerce’s interest in Miller, 103 F.3d at 1240.  

The Sixth Circuit in Miller held that the Michigan Chamber of Commerce should be allowed to 

intervene in a union lawsuit to challenge a campaign finance law because it:  helped pass the 

law; was repeatedly involved in campaign finance litigation; was adverse to the unions; and was 

“an entity also regulated by at least three of the four statutory provisions challenged by 

plaintiffs.”  Id. at 1247.  The Saginaw Tribe’s casinos may be regulated under IGRA, but it did 

not help craft MILCSA, it is not regulated by MILCSA, and it is not entitled to MILCSA funds.  

Nor does the Saginaw Tribe Judgment Funds Act have any language similar to MILCSA, § 

107(a)(3), concerning which lands may be purchased with its judgment funds or how they should 

be held.  Thus, interpreting MILCSA in this case has no bearing on how the Saginaw Tribe uses 

its own judgment funds, whether for gaming under IGRA or other purposes.  Further, the 

Saginaw Tribe is acting in its own interest, not as a public interest group.   

Finally, the Saginaw Tribe notes that intervention by right exists if the significant interest 

involves “proof of a disputed fact” like in Purnell, 925 F.2d at 941.  Purnell involved intervenors 

who claimed to be the children of a man killed by police and who sought to intervene in the 

damages suit filed by the administrator of the man’s estate.  Id. at 942-943.  The Sixth Circuit 

held that the children had a stake in the case even if they had not yet legally established that the 

decedent was their father (the disputed fact).  Id. at 948.  There are disputed facts surrounding the 

Vanderbilt casino, such as whether it consolidates and enhances Bay Mills’ land holdings as 

required in MILCSA, § 107(a)(3).  But the disputed facts do not involve the Saginaw Tribe and 

there is no separate legal proceeding that may resolve or be resolved by the outcome in this case.   
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C. This case will not affect the Saginaw Tribe’s significant legal interests. 

The Saginaw Tribe’s lack of significant legal interests in this case means that the 

outcome of this case will not affect any significant legal interests.  The Saginaw Tribe will not 

gain, lose, or share in either state or federal jurisdiction over the Vanderbilt property or casino.  

In fact, the Saginaw Tribe has failed to explain how any result in this case will apply to it at all.   

Moreover, the Saginaw Tribe has not expressly waived its sovereign immunity for this 

suit.  The parties in both Vanderbilt casino cases carefully addressed this Court’s jurisdiction to 

avoid the sort of protracted immunity litigation that required the appeal to the Supreme Court.  

(PageID.101, ¶ 4; 1:10-cv-01273 PageID.3030, ¶ 4.)  While intervention should be an effective 

waiver of tribal sovereign immunity, the potential for the Saginaw Tribe to reinject that issue into 

this case would be substantial prejudice to the Governor after already litigating that issue. 

D. The State adequately protects the Saginaw Tribe’s interests. 

“[A]pplicants for intervention must overcome the presumption of adequate representation 

that arises when they share the same ultimate objective as a party to the suit.”  United States v. 

Michigan, 424 F.3d 438, 443-444 (6th Cir. 2005).  The Saginaw Tribe fears that the State will 

agree to off-reservation gaming in this case.  However, the State’s answer to the amended 

complaint demonstrates that it has the same objective as the Saginaw Tribe in opposing unlawful 

off-reservation gaming.  (ECF #26.)  The Governor bargained for and obtained Bay Mills’ 

agreement that it will not resume gaming at Vanderbilt while this case remains in court, 

consistent with his position in the answer.  The Saginaw Tribe’s fear became moot when the 

Governor filed his motion for summary judgment vigorously asserting that Bay Mills cannot 

operate a casino in Vanderbilt.  To allow the Saginaw Tribe to intervene now when the Governor 
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adequately represents its interests will only serve the Saginaw Tribe’s interest in delaying and 

disrupting the parties’ efforts to resolve the two Vanderbilt casino cases efficiently.  

II. The Saginaw Tribe is not entitled to permissive intervention. 

The Saginaw Tribe claims it may intervene with leave of the court under Fed. R. Civ. P. 

24(b)(1)(B).  “To intervene permissively, a proposed intervenor must establish that the motion 

for intervention is timely and alleges at least one common question of law or fact.”  United States 

v. Michigan, 424 F.3d at 445.  After “these two requirements are established, the district court 

must then balance undue delay and prejudice to the original parties, if any, and any other relevant 

factors to determine whether, in the court’s discretion, intervention should be allowed.”  Id. 

This motion to intervene is six years late, not timely.  The Saginaw Tribe also has no 

claims or defenses common to this case.  Setting aside tribal sovereign immunity, the Saginaw 

Tribe and Bay Mills have no claims or defenses against each other.  To get around that defect, 

the Saginaw Tribe answers the complaint as if it were the Governor, explaining that it seeks to 

“pick up where Governor Snyder left off.”  (PageID.385.)  The Saginaw Tribe’s intent is to 

direct the Governor how to proceed in this action and to be at the table to prevent any attempt at 

settlement, not to resolve any legal matter concerning itself.  However, the Governor’s pending 

motion for summary judgment demonstrates that he adequately represents the anti-casino 

position in this litigation, which eliminates permissive intervention.  See Menominee Indian 

Tribe of Wisconsin v. Thompson, 164 F.R.D. 672, 678 (W.D. Wis. 1996) (when government 

provides adequate representation “the case for permissive intervention disappears”). 

The Saginaw Tribe seeks to maintain the six tribes as a negotiating block aligned against 

the Governor.  Settling or deciding the claims in this case clears a path for Bay Mills to enter into 

a compact with the State, diminishing the Saginaw Tribe’s negotiating power.  Even if the 
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Saginaw Tribe has other motivations behind intervention, the tribes are all gaming competitors.  

(PageID.298-305.)  While the Governor will object, allowing a competitor to Bay Mills to sit at 

the Governor’s table in this case will directly or indirectly influence the compact negotiations 

beyond deciding the claims.  Bringing those issues to court would undermine the leverage states 

are entitled to exercise in compact negotiations to obtain necessary terms.  See Michigan v. Bay 

Mills Indian Cmty., 134 S. Ct. 2024, 2035 (2014) (tribal obligation to obtain compact and state 

sovereign immunity from suit over negotiations give states “leverage” in negotiations).  This is a 

“relevant factor” that requires denying permissive intervention. 

CONCLUSION AND RELIEF REQUESTED 

Governor Snyder respectfully requests that this Court deny the motion for intervention.  

The Governor has no objection to the Saginaw Tribe filing a timely brief as amicus curiae 

concerning the MILCSA issue on which he has moved for summary judgment.  

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Jaclyn Shoshana Levine_________ 
Margaret A. Bettenhausen (P75046) 
Jaclyn Shoshana Levine (P58938) 
Assistant Attorneys General 
Michigan Dep’t of Attorney General 
Environment, Natural Resources, and 
Agriculture Division 
Attorneys for Governor Rick Snyder 
P.O. Box 30755 
Lansing, MI 48909 
Phone: (517) 373-7540 
bettenhausenm@michigan.gov 
levineJ2@michigan.gov 

Dated:  January 26, 2017 
LF:  BMIC v Snyder/#2010-0031157-D-L/Brief in Opposition to SCIT Motion for Intervention 2017-1-26 
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