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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

GREAT FALLS DIVISION 

        
FAWN CAIN, TANYA ARCHER, and 
SANDI OVITT 
 
                          Plaintiffs, 
 
          vs. 
 
SALISH KOOTENAI COLLEGE, 
INC., SALISH KOOTENAI 
COLLEGE FOUNDATION, ROBERT 
FOUTY, JIM DURGLO, RENE 
PEIRRE, ELLEN SWANEY, LINDEN 
PLANT, TOME ACEVEDO, ZANE 
KELLY, ERNEST MORAN, Salish 
Kootenai College Board of Directors, 
and DOES 1-10, 
 
                          Defendants. 
 

CV 12-181-GF-BMM 
 
 
 
 
 

 
 
 

ORDER 

 

I. SYNOPSIS 

Defendants Salish Kootenai College, Inc. (“the College”), Salish Kootenai 

College Foundation (“the Foundation”), and the eight members of the College’s 

Board of Directors, Jim Durglo, Rene Peirre, Ellen Swaney, Linden Plant, Tome 

Acevedo, Zane Kelly, and Ernest Moran (“Board Members”) have moved to 

dismiss the complaint for lack of jurisdiction under Federal Rule of Civil 

Case 9:12-cv-00181-BMM   Document 39   Filed 12/03/14   Page 1 of 31



2 
 

Procedure 12(b)(1), and for failure to state a claim under Federal Rule of Civil 

Procedure 12(b)(6). (Doc. 15).  

II. JURISDICTION AND VENUE 

The Court possesses jurisdiction under 28 U.S.C. § 1331(a). Venue is also 

proper under 28 U.S.C. § 1391.  

III. FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiffs Fawn Cain, Tanya Archer, and Sandi Ovitt are Montana residents 

who were employed by the College as instructors, clinical coordinators, mentors 

and grant managers. Plaintiffs’ employment duties included instruction of clinical 

externships, coordination of lab activities, and presentation of data for purposes of 

acquiring federal grant funding. (Doc. 1 at 18). The College terminated their 

employment contracts in 2012. Id. 

The Department of Health and Human Services (DHHS) and Indian Health 

Service (IHS) provided funds to the College through two separate grant programs. 

DHHS and IHS provided a Pathways into Nursing Education (PINE) grant to 

increase nursing education, recruitment, and training of American Indian and 

Alaska Native students. DHHS provided a separate Nursing Workforce Diversity 

(NWD) grant to support projects that increase nursing education for persons from 

disadvantaged backgrounds. Both grants required the College to provide progress 

reports on students.  
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Plaintiffs filed the complaint on October 30, 2012. (Doc. 1). Plaintiffs allege 

that Defendants violated the False Claims Act (“FCA”), 31 U.S.C. § 3729, et seq., 

federal whistleblower provisions, and Montana state laws. Id.  IHS conditioned 

award of grant monies on the full-time enrollment of American Indian and Alaska 

Native students in health-related professions who intend to work in underserved 

communities. The complaint alleges that Defendants knowingly submitted false 

reports. Id. Defendants knowingly misrepresented attrition numbers. Id. 

Defendants knowingly inflated grades of failing students. Id. And Defendants 

allegedly retained failing students in order keep PINE grant monies coming from 

IHS. Id. Plaintiffs seek specific monetary damages under the FCA and 

compensatory and punitive damages under Montana law. (Doc. 1-1). 

Defendants moved to dismiss the complaint on June 27, 2014, on the basis 

that tribal sovereign immunity bars all of the claims. (Doc. 15). The Confederated 

Salish Kootenai Tribes (“the Tribe”) filed an amicus curiae brief on September 16, 

2014. (Doc. 30). This Court conducted a hearing on Defendants’ motion on 

September 29, 2014. (Doc. 34). The Court ordered the College to produce 

additional founding documents and tribal ordinances. Id. The Court also ordered 

supplemental briefing on the issues raised at the hearing. Id. 
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IV. DISCUSSION 

A. Tribal Sovereign Immunity  

Defendants’ motion to dismiss under Federal Rule of Civil Procedure 

12(b)(1) addresses the court’s subject matter jurisdiction. Tribal sovereign 

immunity limits a federal court’s subject matter jurisdiction over suits against an 

Indian tribe. Alvarado v. Table Mountain Rancheria, 509 F.3d 1008, 1015-16 (9th 

Cir. 2007). Tribal sovereign immunity protects tribes from suit absent clear waiver 

by the tribe or express authorization by Congress to abrogate tribal sovereign 

immunity. Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). 

The Court addresses, in turn, whether the Tribe and any of the Defendants possess 

sovereign immunity, and if so, whether the Tribe and any of the Defendants 

voluntarily waived the immunity from suit that they otherwise enjoyed.  

1. The Confederated Salish Kootenai Tribes  

Plaintiffs argue that the Tribe, a federally recognized tribe, voluntarily 

waived its sovereign immunity when it chartered itself under the Indian 

Reorganization Act (“IRA”). The IRA sought to transform tribal life through the 

development of self-rule and increased tribal participation in the nation’s economy. 

Section 16 of the IRA authorizes a tribe to adopt a constitution and bylaws and to 

organize tribal governments. 25 U.S.C. § 476. The Tribe ratified a tribal 
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constitution and bylaws under Section 16 of the IRA in 1935. (Doc. 21-3). The 

Secretary of the Interior certified the adoption that same year. 

Section 17 seeks to achieve the IRA’s second goal of increased tribal 

participation in the nation’s economy. Congress sought to “rehabilitate the Indian’s 

economic life and to give him a chance to develop the initiative destroyed by a 

century of oppression and paternalism.” Mescalero Apache Tribe v. Jones, 411 

U.S. 145, 152 (1973) (quoting H.R. Rep. No. 1804, 73rd Cong. 2d Sess. 6 (1934)). 

Section 17 permits the Secretary of the Interior to issue a corporate charter to any 

tribe. 25 U.S.C. § 477.  

Incorporation under Section 17 of the IRA creates a business wholly owned 

by the tribe. Id. The business operates as an entity separate and distinct from the 

Indian nation. Memphis Biofuels, LLC v. Chickasaw Nation Indus., Inc., 585 F.3d 

917, 918 (6th Cir. 2009). In this way, a Section 17 corporation could “enter the 

white world on a footing of equal competition” through a limited waiver of 

sovereign immunity that would allow judgment against assets specifically pledged 

by a tribe or assigned to the Section 17 corporation. White Mountain Apache Tribe 

v. Williams, 810 F.2d 844, 866 n. 17 (9th Cir. 1985) (quoting 78 Cong. Rec. 11732 

(1934)); see also 25 U.S.C. § 477. The Tribe ratified its Section 17 corporate 

charter in 1936. (Doc. 21-2). 
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A tribe’s Section 16 constitutional entities and its Section 17 corporate 

entities stand “separate and distinct” and these entities may differ in the extent to 

which they possess tribal sovereign immunity.  Ramey Const. Co. v. Apache Tribe 

of the Mescalero Reservation, 673 F.2d 315, 320 (10th Cir. 1982); see also White 

Mountain Apache Tribe, 810 F.2d at 866 n.17 (1985). Tribal sovereign immunity 

may extend to a Section 16 entity that functions “as an arm of the tribe,” including 

a for-profit or non-profit corporation chartered under state or tribal law. See Allen 

v. Gold Country Casino, 464 F.3d 1044, 1046-47 (9th Cir. 2006). A court must 

look to the capacity in which the tribe acts to determine its legal rights, privileges, 

and immunities. See Kerr-McGee Corp. v. Navajo Tribe of Indians, 471 U.S. 195, 

200 (1985). 

Section 17 authorizes a tribe to establish tribal corporate entities under tribal 

law, state law, or as a federally-chartered corporation. Am. Vantage Cos. v. Table 

Mountain Rancheria, 292 F.3d 1091, 1095 n.1 (9th Cir. 2002). The Tribe’s Section 

17 charter includes standard IRA provisions. (Doc. 21-2). At issue here, Section 5, 

subsection (i) of the corporate charter provides tribal entities with the power “to 

sue and be sued in courts of competent jurisdiction within the United States.” Id. at 

4. The provision further states, however, that this power to sue and be sued “shall 

not be deemed a consent by said tribe or the United States to the levy of any 

judgment, lien, or attachment upon the property of the tribe.” Id. (emphasis added).  
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The Ninth Circuit in Linneen v. Gila River Indian Cmty., 276 F.3d 489 (9th 

Cir. 2002), rejected a similar claim of waiver of sovereign immunity. There tribal 

law enforcement detained plaintiffs on reservation land. Linneen, 276 F.3d at 490. 

Plaintiffs sued the tribe, tribal officials, and federal officials based on allegations 

that tribal law enforcement unlawfully had detained and threatened them. Id. The 

tribe’s corporate charter under Section 17 of the IRA contained the identical clause 

that conveyed the power to “sue and to be sued in courts of competent jurisdiction 

within the United States.” Id. at 492.  

The Ninth Circuit determined that the “sue and be sued” clause in the tribe’s 

corporate charter had waived immunity with respect to a tribe’s corporate 

activities, but not with respect to its governmental activities. Id. at 492. The court 

emphasized that the “sue and be sued” clause in the corporate charter in no way 

affects the tribe’s sovereign immunity “as a constitutional, or governmental, 

entity.” Id. at 493. The law enforcement activities at issue in Linneen constituted 

governmental functions for which the tribe retained its sovereign immunity. Id. at 

493; see Rosebud Sioux Tribe v. Val-U Constr. Co. of S.D., 50 F.3d 560, 563 (8th 

Cir. 1995) (rejecting claim that sue and be sued clause in tribe’s corporate charter 

operated as a general waiver of the tribe’s immunity).  

The Court must agree with Linneen that the “sue and be sued” clause 

contained in Section 5 subsection (i) of the Tribe’s corporate charter in no way 
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affects its sovereign immunity with respect to governmental functions performed 

by the Tribe. See also Boe v. Fort Belknap Indian Cmty., 455 F. Supp. 462, 463-64 

(D. Mont. 1978), aff’d, 642 F.2d 276 (9th Cir. 1981) (rejecting claim that sue and 

be sued clause in tribe’s corporate charter constitutes a waiver of tribal sovereign 

immunity). The Court’s inquiry does not end there, however, as the IRA authorizes 

tribes to organize both as a constitutional entity and as a corporate entity. Linneen, 

276 F.3d at 492.  

2. The College  

The Tribe operates a tribal college located on the Flathead Reservation. 

(Doc. 16 at 11). The College seeks “to provide quality postsecondary educational 

opportunities for Native Americans” and “to promote and help maintain the 

cultures of the Confederated Salish Kootenai Tribes of the Flathead Indian 

Nation.” (Doc. 16-2). Defendants contend that the Tribe’s sovereign immunity 

extends to the College as it functions as an “arm of the tribe” in the same manner 

as the casino in Allen v. Gold Country Casino, 464 F.3d at 1046.  

 a. The College as an Arm of the Tribe 

The Ninth Circuit in Smith v. Salish Kootenai College, 434 F.3d 1127, 1129-

35 (9th Cir. 2006) (en banc), previously analyzed whether the College qualified as 

a tribal entity. A non-tribal member litigated a claim against the College that arose 

from a motor vehicle accident on the Flathead Reservation. Smith, 434 F.3d at 
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1129. The plaintiff, a student at the College, had been injured while driving a dump 

truck, owned by the College, as part of one of his courses. Id. The tribal court 

eventually adjudicated the plaintiff’s claim against the College. Id. The jury 

returned a verdict in the favor of the College. Id. 

The plaintiff argued for the first time before the district court that the tribal 

court lacked jurisdiction. Id. The district court determined that the tribal court 

possessed jurisdiction based upon the College’s status as a tribal entity. The Ninth 

Circuit agreed. Id. at 1134-35. The College’s bylaws stipulate that members of its 

Board of Directors must be enrolled members of the Tribe. Id. at 1129. The tribal 

council appoints and removes members of the Board of Directors. Id. The tribal 

council incorporated the College under tribal law in 1977 as a tribal non-profit 

corporation. Id. at 1129. These factors indicated that the College constituted a 

“tribal entity.” Id. at 1135.  

The reasoning in Smith applies with equal force here. Smith noted that the 

tribal council selects the College’s directors. Id. The court further noted that 

College directors remained subject to removal by the tribal council. Id. at 1134. 

And the court cited the fact that the College sits on tribal land within the 

reservation. Id. These factors again support designation of the College as a tribal 

entity similar to the designation as a tribal entity a community college chartered, 

Case 9:12-cv-00181-BMM   Document 39   Filed 12/03/14   Page 9 of 31



10 
 

funded, and controlled by the tribe in Hagen v. Sisseton-Wahpeton Community 

College. 205 F.3d 1040, 1043 (8th Cir. 2000).  

The College’s status as a tribal entity entitles it to a presumption of 

immunity for purposes of analyzing whether this Court possesses jurisdiction over 

the Plaintiffs’ claims. The Court rejects Plaintiffs’ claim that Smith never analyzed 

properly whether the College qualified as a tribal entity. The analysis suggested in 

the more recent decision in White v. University of California, 765 F.3d 1010, 1025-

1026 (9th Cir. 2014), further supports the determination that the College qualifies 

as an “arm of the tribe” that enjoys the Tribe’s sovereign immunity. The Court 

turns next to the issue of whether the College performs a governmental function or 

a typically corporate function.  

As noted in Linneen, the “sue and be sued” clauses in tribal charters may 

waive tribal sovereignty immunity with respect to a tribe’s corporate activities, but 

not with respect to its governmental activities. Linneen, 276 F.3d at 492. The Ninth 

Circuit in Allen explained that the question “is not whether the activity may be 

characterized as a business,” but whether “the entity acts as an arm of the tribe so 

that its activities are properly deemed to be those of the tribe.” 464 F.3d at 1046. 

The tribe owned and operated the casino at issue in Allen. The casino produced 

significant revenue for the tribe. The revenues inured to the benefit of tribal 

members. The tribal council approved the casino’s creation to permit gaming 
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activities permitted only under the auspices of the tribe. These factors led the Ninth 

Circuit to conclude that the casino functions as an arm of the tribe entitled to the 

tribe’s sovereign immunity. Id. at 1047.  

The Ninth Circuit applied a similar analysis in determining that “little doubt” 

existed that a tribe’s sovereign immunity extended to a tribal housing authority in 

Marceau v. Blackfeet Housing Authority, 455 F.3d 974, 978 (9th Cir. 2006), 

opinion adopted in part, modified in part on reh’g, 519 F.3d 838 (9th Cir. 2008), 

opinion amended and superseded on denial of reh’g, 540 F.3d 916 (9th Cir. 2008). 

Little doubt exists, too, that the College functions as an arm of the Tribe. It 

provides post-secondary educational opportunities to tribal members and others 

and the tribal council controls its operation. See White, 765 F.3d at 1025-26. The 

court in Kendall v. Chief Leschi Sch., Inc., 2008 WL 4104021 (W.D. Wash.), 

extended tribal sovereign immunity to a corporation that operated the school 

district for the Puyallup Tribe of Indians. The court recognized that the school 

existed to perform functions in which it “acts as an arm of the tribe.” Kendall *1, 

quoting Allen, 464 F.3d at 1046. The College’s provision of educational 

opportunities represents the performance of a governmental function similar to the 

school district in Kendall. The Tribe’s sovereign immunity extends to the College. 

 b. The College’s Limited Waiver of Sovereign Immunity 
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Plaintiffs argue, in the alternative, that the Tribe waived sovereign immunity 

with respect to the College. The Tribe never incorporated the College under 

Section 17 of the IRA. The Tribe instead chartered the College under tribal law in 

1977. (Doc. 16-1). The College’s articles of incorporation under tribal law grant 

the College the power “to sue and be sued, complain and defend, in its corporate 

name in the Tribal Court.” (Doc. 16-1 at 2). The terms of the consent to be sued 

generally establish the bounds of a court's jurisdiction. See United States v. 

Mitchell, 445 U.S. 535, 538 (1980) (noting that claimant must look beyond 

jurisdictional statute for waiver of sovereign immunity); Smith, 434 F.3d at 1134. 

The College’s limited waiver of immunity in its articles of incorporation under 

tribal law applies solely to actions in tribal court. (Doc. 16-1 at 2).  

The Tribe also incorporated the College under Montana law in 1978. 

Incorporation itself does not waive immunity. Am. Vantage Cos., 292 F.3d at 1099. 

Incorporation under state law can be considered as a factor to weigh in determining 

whether a corporation qualifies as a tribal entity. Smith, 434 F.3d at 1134; see also 

Cook v. AVI Casino Enters., 548 F.3d 718, 723-24 (9th Cir. 2008). 

The College’s articles of incorporation filed with Montana include an 

acknowledgement that the College would exercise all “powers and privileges” 

conferred upon non-profit corporations organized under Montana law. (Doc. 35-4). 

Montana’s non-profit corporation statute includes the corporation’s power “to sue 
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and be sued.” Mont. Code Ann. § 35-2-118(1)(a). Plaintiffs argue that these 

provisions operate as express waivers of sovereign immunity by the Tribe. 

In Marceau, a tribal enabling ordinance provided that the tribal council gave 

“its irrevocable consent to [the tribal housing authority] to sue and be sued in its 

corporate name, upon any contract, claim or obligation arising out of its activities.” 

455 F.3d at 978. The language in the tribal enabling ordinance affected a valid 

waiver of tribal sovereign immunity for suits against the tribal housing authority. 

Id.  

The Ninth Circuit deemed this interpretation consistent with the other 

provision in the enabling ordinance that authorized the housing authority “to agree 

by contract to waive any immunity from suit which it might otherwise have.” Id. at 

981. The court further noted that the enabling ordinance explicitly limited the 

satisfaction of any judgment against the housing authority to “its rents, fees or 

revenues.” Id. This provision evidenced clear intent by the tribe to subject the 

housing authority to judgments, but to limit the funds from which any judgments 

could be satisfied. Id. 

The Tribe’s incorporation of the College under Montana law evidences no 

similar explicit intent to subject the College to judgments. There mere fact that the 

College incorporated under Montana law does not wave immunity. Am. Vantage 

Cos., 292 F.3d at 1095 n.1; see also Smith, 434 F.3d at 1134. Waiver of the 
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College’s immunity must be expressed unequivocally by the Tribe or the College. 

Pan Am. Co. v. Sycuan Band of Mission Indians, 884 F.2d 416, 419 (9th Cir. 

1989).  

The tribal council in Marceau codified the language in the enabling 

ordinance into tribal law. 455 F.3d at 977. The tribal council did not draft or 

approve the College’s articles of incorporation under Montana law. Nothing in the 

College’s articles of incorporation under Montana law affects an “express and 

unequivocal” intent by the Tribe to waive sovereign immunity for the College.  

Pan Am. Co., 884 F.2d at 419. The Court must be mindful of the fact that 

“sovereign immunity applies regardless of the merit of the action or overarching 

policy considerations.” White, 765 F.3d at 1024. 

 3. The Board Members 

Defendants contend that the Tribe’s sovereign immunity also extends to the 

actions taken by the Board Members in their official capacities. The viability of 

Plaintiffs’ claims against the Board Members turns, in large part, on two factors: 

(1) whether Plaintiffs sue the Board Members in their official or personal 

capacities, and (2) whether the remedy would operate against the Tribe. See 

Maxwell v. Cnty. of San Diego, 708 F.3d 1075, 1088 (9th Cir. 2013).  

Tribal sovereign immunity does not bar individual capacity suits against 

tribal employees when the plaintiff seeks damages from the individuals personally. 
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Maxwell, 708 F.3d at 1087-90. This exception applies even if the plaintiff’s claims 

involve actions that employees allegedly took in their official capacities and within 

their employment authority. Id. 

A tribal fire department and tribal paramedics responded to a shooting 

incident involving one victim at a residential home in Maxwell, 708 F.3d at 1079-

80. The victim died while being transported by the tribal paramedics to a medical 

facility. Id. at 1081. The shooting victim’s family members sued sheriff’s officers, 

the tribal fire department, and tribal paramedics based on delayed medical 

treatment. Id. The plaintiffs alleged to have sued the tribal paramedics in their 

personal capacities for tort damages. Id. at 1087. 

Maxwell replaced the long-standing “scope of authority” standard with a 

“remedy-focused” analysis to determine whether tribal employees enjoy immunity 

from suit. Id. at 1088. The general bar against official capacity claims does not 

immunize tribal officials from individual capacity suits that arise out of actions 

that they had taken in their official capacities. Id. It means instead that officials 

enjoy immunity from suit because of their official capacities. Id. Tribal sovereign 

immunity bars these because of official capacity suits due to the fact that recovery 

would operate against the tribe. Id.  

By contrast, tribal sovereign immunity poses no bar to personal capacity 

suits against tribal employees. Id. Personal capacity suits involve those where the 
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plaintiff (1) names the employees in their individual capacity, and (2) seeks 

damages from the employees personally. Id. at 1088-89. A tribe does not qualify as 

the “real, substantial party in interest” when the plaintiff seeks money damages 

from the employees personally rather than from the tribal treasury. Id.  

Maxwell reviewed previous immunity decisions to differentiate official and 

personal capacity suits as part of its “remedy-focused” analysis. For example, a 

vehicle operated by an intoxicated tribal casino employee struck the plaintiff in 

Cook, 548 F.3d at 720. The casino employee had become intoxicated as a result of 

having been served by other casino employees at a casino function. Id. at 720-21. 

The plaintiff sued the tribal casino and several casino employees. Id. at 721. 

The plaintiff named the tribal employees in their official capacities to establish 

vicarious liability for the tribe. Id. at 727. The plaintiffs could not circumvent tribal 

immunity through a mere pleading device, however, in order to recover from the 

tribe itself. Id. The tribe represented the “real, substantial party in interest” under 

the remedy sought analysis in Maxwell, 708 F.3d at 1088. 

Federal courts directly have applied Maxwell’s “remedy sought” analysis in 

a limited number of cases. A tribe disenrolled members after having implemented 

amended tribal enrollment regulations in Allen v. Smith, 2013 WL 950735 (S.D. 

Cal.). Former tribal members sued individual tribal officials for monetary damages 

and declaratory and injunctive relief. Allen, *5. The tribal officials served as 
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members of the tribe’s executive and enrollment committees that had invalidated 

plaintiffs’ tribal membership. Allen, *8. The court applied the “remedy sought” 

analysis based on the fact that the plaintiffs had sued the individual committee 

members in their official capacities. Allen, *11-12. More importantly, the relief 

sought would “require affirmative action by the sovereign” in the form of the 

tribe’s re-enrollment of plaintiffs. Allen, *12.  

Here, the complaint alleges in each count that the “Defendants” acted 

wrongly. (Doc. 1). The complaint fails to differentiate the alleged conduct of the 

Board Members from the alleged conduct of any other Defendants. The complaint 

alleges repeatedly that “Defendants” engaged in wrongful conduct related to the 

administration of the PINE grants and the alleged false reporting of information to 

IHS.  

The generalized allegations lead this Court to conclude that Plaintiffs have 

named the Board Members in their official capacities. More importantly, Plaintiffs 

seek to recover significant monetary damages from the Tribe itself rather than from 

the Board Members personally. The Tribe stands as “the real, substantial party in 

interest” under these circumstances. Maxwell, 708 F.3d at 1088. This type of relief 

sought directly from the Tribe triggers application of the Tribe’s sovereign 

immunity. Id. 
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B. The False Claims Act 

The Court next must address whether Congress abrogated tribal sovereign 

immunity under the FCA. Plaintiffs’ base their FCA claims on allegations that 

Defendants continued to receive federal PINE and NWD grant funds as a result of 

fraudulent reporting. (Doc. 1). 

 1. FCA claims against the College  

Congressional abrogation of tribal sovereign immunity must be expressed 

unequivocally. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978). Sovereign 

immunity cannot bar enforcement of the statute by a private party when a federal 

statute clearly indicates that its enforcement mechanism applies to Indian tribes. N. 

States Power Co. v. Prairie Island Mdewakanton Sioux Indian Cmty., 991 F.2d 

458, 462-64 (8th Cir. 1993).  

The FCA permits suit against “any person” who knowingly presents a false 

or fraudulent claim for payment or approval, or who “conspires to defraud the 

government by getting a false or fraudulent claim allowed or paid.” 31 U.S.C. § 

3729(a)(1). The FCA provides no definition of “person.” Id. at § 3729(b). Courts 

have interpreted the term “person” under the FCA to encompass individuals, 

municipalities, and corporations. Cook Cnty., Ill. v. U.S. ex rel. Chandler, 538 U.S. 

119, 125, 133-34 (2003). The United States Supreme Court excluded states from 
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the definition of “persons” as contemplated by the FCA. Vt. Agency of Natural 

Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 780-81 (2000).  

A former employee of the Vermont Agency of Natural Resources 

(“Agency”) alleged that the Agency had submitted false claims to the 

Environmental Protection Agency (“EPA”) in connection with various federal 

grants administered by the EPA. The employee alleged that the Agency had 

overstated the amount of time that its employees had spent on federally funded 

projects and thereby induced EPA to provide more grant money than the Agency 

was entitled to receive. Vt. Agency of Natural Res., 529 U.S. at 770.  

Courts should disregard the presumption against equating a sovereign with 

“person” only “upon some affirmative showing of statutory intent to the contrary.” 

Id. at 781. The text of the original statute did “less than nothing” to overcome the 

presumption that the FCA did not cover a state. Id. at 782. Subsequent 

amendments to the FCA also run “contrary” to the notion that Congress sought by 

implication to include a state within the definition of “person” contemplated by the 

statute. Id. at 786-87. 

Other courts have applied this same analysis. The United States sued the 

business arm of a tribe and two tribal employees under the FCA in United States v. 

Menominee Tribal Enterprises, 601 F. Supp. 2d 1061 (E.D. Wis. 2009). The court 

rejected the notion that the term “person” in the FCA captured an Indian tribe. Id. 
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at 1068. The court reasoned that just as Congress “must do something more” to 

indicate that a sovereign state may be sued, Congress also must do more if it 

intends to allow a sovereign tribe to be sued under the FCA. Id., see also Kendall, 

2008 WL 4104021 *1 (rejecting application of the FCA to a tribal school that 

functioned as an arm of the tribe). 

Congress did not indicate a specific intent to allow the College to be sued 

under the FCA. Congress drafted, ratified, and amended the FCA with no mention 

of Indian tribes. Congress did not expressly authorize FCA suits against Indian 

tribes. Nothing in the original statute or subsequent amendments demonstrates that 

Congress intended the FCA to be enforced against Indian tribes. Menominee Tribal 

Enters., 601 F. Supp. 2d. at 1068. 

Similar to the school district in Kendall, the College functions as an arm of 

the tribe through its provision of post-secondary educational opportunities. The 

FCA does not provide Plaintiffs with a vehicle to sue the College, an arm of the 

Tribe, in federal court. Whether the FCA applies to individual tribal employees, 

such as the Board Members, however, requires further analysis. 

  2. FCA claims against the Board Members  

Federal Rule of Civil Procedure 12(b)(6) compels dismissal of a complaint 

for failure to state a claim where it appears beyond a doubt that the plaintiff can 

prove no set of facts in support of the claim. McGary v. City of Portland, 386 F.3d 
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1259, 1261 (9th Cir. 2004). A plaintiff’s obligation to provide the grounds of 

entitlement to relief requires more than labels and conclusions. Bell Atl. Corp. v. 

Twombly, 550 U.S. 554, 555 (2007). FCA suits against individual state employees 

in their personal capacities will survive a Rule 12(b)(6) motion where the plaintiff 

demonstrates that the individual employees “knowingly presented, or caused to be 

presented” a false or fraudulent claim for payment or approval to an officer or 

employee of the United States government. Stoner v. Santa Clara Cnty. Office of 

Educ., 502 F.3d 1116, 1124-25 (9th Cir. 2007).   

The plaintiff in Stoner sued a high school district, the county office of 

education, and its employees under the FCA. Plaintiff alleged that the defendants 

had presented false certificates to obtain federal funds for educational programs. 

Stoner, 502 F.3d at 1119-20. The complaint failed to specify the capacity in which 

the plaintiff had sued the state employees. The plaintiff specifically detailed each 

state employee’s conduct, however, that allegedly violated the FCA. Id. at 1124. 

The Ninth Circuit affirmed the district court’s dismissal of the claims against 

the high school district, the county office of education, and county employees in 

their official capacities as barred by sovereign immunity. Id. at 1122-23. The Ninth 

Circuit reversed, however, the district court’s dismissal of the claims against 

county employees sued in their personal capacities. Id. at 1123-24. The court 

determined that the individualized allegations present in the “course of the 
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proceedings” indicated that the state employees had been sued in both their 

personal and official capacities. Id. at 1123. The plaintiff alleged that each 

individual defendant had committed specific violations by personally signing 

documents, disregarding complaints, and submitting misleading reports. Id. These 

allegations, if true, proved sufficient to state a claim for personal liability under the 

FCA. Id. at 1124. 

The plaintiff sought to hold individual employees personally liable for their 

knowing participation in the submission of false or fraudulent claims to the United 

States. Id. The state does not stand as the real, substantial party in interest under 

these circumstances. Id. at 1125. The personal capacity actions do not implicate the 

principles of state sovereign immunity when the claims do not seek recovery from 

the state treasury. Id.  

 Plaintiffs, by contrast, state no claim against Board Members in their 

personal capacities. Plaintiffs fail to allege specifically that any of the Board 

Members engaged in conduct that violated the FCA. Plaintiffs fail to detail 

specifically each Board Member’s conduct that violated the FCA. Plaintiffs have 

failed to state a claim under the FCA against Board Members in their personal 

capacities under the analysis in Stoner.  

 The “course of the proceedings” further indicates that Plaintiffs sued the 

Board Members in their official capacities. See Kentucky v. Graham, 473 U.S. 159, 
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165-66 (1985). Plaintiffs served the Board Members with the summonses at the 

College’s business headquarters rather than at their personal residences. (Docs. 11, 

12); Fed. R. Civ. P. 4; Mont. R. Civ. P. 4. The caption of Plaintiffs’ complaint does 

not name the Board Members specifically in their personal capacities. (Doc. 1). 

The complaint’s caption lists “[Names of Defendants], Salish Kootenai College 

Board of Directors.” The caption fails to include “individually” or “in their 

personal capacities.” The caption directly follows the names of the individual 

defendants with “Salish Kootenai College Board of Directors.” Id. 

 Plaintiffs also appear to sue the Board Members in their official capacities 

under the guidelines set forth in Maxwell. Plaintiffs do not specifically seek 

damages from the Board Members personally. Plaintiffs instead demand 

$7,000,000 in damages from the Tribe itself. Plaintiffs fail to identify the exact 

nature of the claims against the Board Members. Plaintiffs sue the Board Members 

in and because of their official capacities as employees of the Tribe and Plaintiffs 

seek recovery from the Tribe itself. Maxwell, 708 F.3d at 1088-89. 

 3. FCA claims against the Foundation 

The Court next addresses Plaintiffs’ claims against the Foundation. The 

issue of whether the Foundation functions as an “arm of the tribe” that enjoys the 

Tribe’s sovereign immunity remains open to debate under the factors set forth in 

White, 765 F.3d at 1025. The Tribe appears to have played no direct role in the 
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creation of the Foundation. Three College executives originally incorporated the 

Foundation under Montana law in 1988. (Docs. 33-2, 26-1). The Foundation, 

headquartered on the College’s campus, administers endowments, scholarships, 

and grants to the College and its students. This purpose supports classification of 

the Foundation as an arm of the tribe. White, 765 F.3d at 1025. 

The Tribe appears to exercise at least indirect control over the Foundation. 

The College-Foundation formal operating agreement describes the Foundation as a 

“private independent non-profit corporation” organized to support the mission of 

the College through private, public, and government support. (Doc. 33-1). The 

operating agreement subjects the Foundation’s operations to management and 

oversight by the College. Id. For example, three of the Foundation’s voting trustees 

must be College executives. Id. The Court need not resolve definitively, however, 

whether the Foundation functions as “arm of the tribe” that would enjoy the 

Tribe’s sovereign immunity as Plaintiffs’ claims against the Foundation suffer 

from several fatal defects. 

A heightened pleading requirement applies to FCA claims. A party must 

state with particularly the circumstances that constitute fraud or mistake. Fed. R. 

Civ. P. 9(b). Rule 9(b) does not allow a complaint to lump together multiple 

defendants. Swartz v. KPMG LLP, 476 F.3d 756, 764-65 (9th Cir. 2007). The 

particularity requirements of Rule 9(b) applies to FCA qui tam actions that involve 
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allegations of fraud. United States v. Corinthian Colleges, 655 F.3d 984, 991-92 

(9th Cir. 2011).  

Plaintiffs base their FCA claims on fraudulent grant reporting. In the context 

of a fraud claim that allegedly involves multiple defendants, Rule 9(b) requires that 

the plaintiff “at a minimum identify the role of each defendant in the alleged 

fraudulent scheme.” Corinthian Colleges, 655 F.3d at 998. Plaintiffs’ complaint 

refers throughout to conduct undertaken by “Defendants.” Plaintiffs make no 

attempt to identify any particular actor. Plaintiffs do not allege specifically that the 

Foundation played any role in applying or reporting on the federal grants at issue. 

The complaint asserts repeatedly that Defendants filed false information with 

DHHS and IHS regarding the PINE and NWD grants and the progress of students 

at the College enrolled in the nursing program. Plaintiffs have failed to identify the 

role of the Foundation in the alleged fraudulent scheme and thus have failed to 

comply with Rule 9(b). Id. at 998. 

Moreover, Defendants submitted the affidavit of Angelique Albert as part of 

its response to the Court’s order to have the Foundation file its bylaws and 

founding and governing documents. Albert serves as the executive director of the 

Foundation. Albert admitted that the Foundation “funnels some grants and 

donations to the College.” (Doc. 33-1 at 4). Albert attests in this instance, however, 

that the Foundation “is not and has not been involved in any way in obtaining, 
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managing, or reporting on the federal grants discussed in the Complaint in this 

matter.” Id. 

Plaintiffs’ base their federal whistleblower and state law violations on 

Defendants’ discharge of Plaintiffs from their employment positions and the 

treatment of Plaintiffs after their termination. The complaint alleges that Plaintiffs 

were employed by the College “as instructors, clinical coordinators, mentors and 

grant managers.” (Doc. 1 at 18). The complaint alleges specifically that 

“Defendants and their agents discharged, demoted, threatened, harassed and 

otherwise discriminated against Plaintiffs in the terms and conditions of their 

employment.” Id. This conduct ultimately resulted in the termination of Plaintiffs’ 

employment. The complaint further alleges that Defendants “blacklisted and/or 

allowed their employees to blacklist Plaintiffs.” Id. at 19. Albert attests that the 

Foundation never employed any of the Plaintiffs. (Doc. 33-1 at 4). 

It appears that Plaintiffs could prove no set of facts that would render the 

Foundation liable for any fraudulent activity underlying the FCA claims. The same 

analysis applies to the Plaintiffs’ employment claims under state law based on the 

fact that the Foundation apparently played no part in the grant reporting or 

employing Plaintiffs. Edwards v. Marin Park, Inc., 356 F.3d 1058, 1065-66 (9th 

Cir. 2004). Plaintiffs’ factual allegations regarding any involvement by the 
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Foundation in the FCA and state law violations fail to raise a right to relief above 

the speculative level. Bell Atl. Corp., 550 U.S. at 555.  

C. The Efficacy of Further Discovery and Potential Amendments 

Plaintiffs suggest that the Court should allow them to engage in further 

discovery before the Court makes a final decision on Defendants’ motion to 

dismiss. The Court recognizes that Plaintiffs have been stymied in their 

investigation of the claims against Defendants. The Court also recognizes, 

however, that Rule 9(b) serves “to deter the filing of complaints as a pretext for the 

discovery of unknown wrongs, to protect [defendants] from the harm that comes 

from being subject to fraud charges, and to prohibit plaintiff[s] from unilaterally 

imposing upon the court, the parties and society enormous social and economic 

costs absent some factual basis.” In re Stac Elecs. Sec. Litig., 89 F.3d 1399, 1405 

(9th Cir. 1996) (internal quotations omitted). It appears that no amount of 

discovery could overcome the bar imposed by tribal sovereign immunity. Chief 

Leschi School, Inc., 2008 WL 4104021 *1. 

Plaintiffs further argue that the Court should stay Defendants’ motion to 

dismiss to allow Plaintiffs to amend the complaint. (Doc. 21 at 35). The Court 

should grant leave to amend if it can “conceive of facts” that would render the 

plaintiff’s claim viable. Balistreri v. Pacifica Police Dep’t., 901 F.2d 696, 701 (9th 

Cir. 1990). The additional allegations must be consistent with the challenged 
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pleadings, however, and cannot contradict the allegations in the original complaint. 

Reddy v. Litton Indus., Inc., 912 F.2d 291, 296-97 (9th Cir. 1990).   

The Court considers five factors in assessing the propriety of leave to 

amend: bad faith; undue delay; prejudice to the opposing party; futility of 

amendment; and, whether the plaintiff previously has amended the complaint. 

Corinthian Colleges, 655 F.3d at 995. Nothing in the record indicates delay, 

prejudice, or bad faith. The Court previously has not granted Plaintiffs leave to 

amend their complaint. Futility remains the only issue.  

The futility analysis requires the Court to determine whether the complaint 

could be saved by any amendment. Krainski v. Nev. ex rel. Bd. of Regents of Nev. 

Sys. of Higher Educ., 616 F.3d 963, 972 (9th Cir. 2010). No further discovery will 

change the fact that the College functions an arm of the Tribe. The Court can 

conceive of no facts that could revive Plaintiffs’ complaint against the College to 

overcome the College’s immunity from suit. Balistreri, 901 F.2d at 701.  

A similar analysis applies to the Foundation. The Foundation apparently 

played no role in the alleged fraudulent grant reporting or in the employment of 

Plaintiffs. Allegations of additional facts to render viable Plaintiffs’ claims against 

the Foundation likely would conflict with the challenged pleadings. Specifically, 

allegations of additional facts would conflict with Defendants’ assertion that the 
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Foundation played no role with the grant reporting or with the employment of 

Plaintiffs. Reddy, 912 F.2d at 296-97. 

A small window appears to remain open regarding amendment of Plaintiffs’ 

complaint against the Board Members. Plaintiffs conceivably could amend the 

complaint to allege viable federal and state law claims against the Board Members 

in their personal capacities consistent with Stoner, 502 F.3d at 1124. The court in 

Corinthian Colleges allowed relators “at least one opportunity” to add any facts to 

the complaint that rendered plausible the notion that individual defendants oversaw 

or actively participated in alleged fraudulent conduct. 655 F.3d at 998. Plaintiffs 

likewise should be allowed an opportunity to add facts to the complaint to allege 

that individual Board Members undertook specific acts that give rise to a claim. 

The amended complaint would need to seek to recovery from the Board Members 

personally as the “real, substantial part[ies] in interest” in order to comport with 

Maxwell, 708 F.3d at 1088-89.  

V. CONCLUSION 

The Tribe’s charter does not affect a broad waiver of immunity for the Tribe 

or its entities and employees. The College functions as an arm of the Tribe. Tribal 

sovereign immunity bars the Plaintiffs’ claims against the College. The College 

affected only a limited waiver of immunity with respect to suits brought in tribal 

court. 
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Tribal sovereign immunity likewise bars the Plaintiffs’ claims against the 

Board Members. Plaintiffs sue the Board Members in their official rather than in 

their personal capacities. The remedy sought would operate against the Tribe itself. 

Plaintiffs fail to state a valid claim against the Foundation. 

The Court recognizes that tribal sovereign immunity represents “a 

fundamental barrier to a just legal process Indian Country” because it leaves 

innocent victims with no fair remedy. Charles F. Wilkinson, American Indians, 

Time, and Law: Native Societies in a Modern Constitutional Democracy 115 

(1987). Plaintiffs will have to seek any remedy from the College in tribal court. 

Plaintiffs will have to seek any remedy from the Board Members personally.  

IT IS HEREBY ORDERED:  

1. Defendant Salish Kootenai College and Defendant Salish Kootenai 

Board of Director’s motion to dismiss for lack of jurisdiction (Doc. 

15) is GRANTED.  

2. Defendant Salish Kootenai College Foundation’s motion to dismiss 

for failure to state a claim (Doc. 15) is GRANTED.  

3. Plaintiffs’ Complaint (Doc. 1) is DISMISSED WITH prejudice 

against Defendant Salish Kootenai College and Defendant Salish 

Kootenai College Foundation. 
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4.  Plaintiffs’ Complaint (Doc. 1) is DISMISSED WITHOUT 

prejudice against Defendants Salish Kootenai College Board of 

Directors. Plaintiffs may file an amended complaint against 

Defendants Salish Kootenai College Board of Directors on or 

before December 18, 2014. Failure to file an amended complaint 

on or before December 18, 2014, will result in the dismissal of this 

action, with prejudice.  

 DATED this 3rd day of December, 2014.                
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