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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

MISSOULA DIVISION 
                                                                                                                                       
       ) 
FAWN CAIN, TANYA ARCHER, and ) 
SANDI OVITT,     )     Cause No: CV 12-181-M-BMM 
       ) 
  Relators and Plaintiffs,  ) 
       )       BRIEF OF AMICUS CURIAE 
vs.       )   CONFEDERATED SALISH AND 
       )        AND KOOTENAI TRIBES      
SALISH KOOTENAI COLLEGE, INC., )                 
SALISH KOOTENAI COLLEGE  ) 
FOUNDATION, ROBERT FOUTY,  ) 
JIM DURGLO, RENE PEIRRE, ELLEN ) 
SWANEY, LINDEN PLANT, TOME  ) 
ACEVEDO, ZANE KELLY, ERNEST ) 
MORAN, Salish Kootenai College  ) 
Board of Directors, and DOES 1-10,  ) 
       ) 
  Defendants.    ) 
                                                                        )                                                              
 

Amicus Confederated Salish and Kootenai Tribes of the Flathead 

Reservation (hereafter “CSKT” or “Tribes”) make this appearance as a friend of 

Case 9:12-cv-00181-BMM   Document 30   Filed 09/16/14   Page 1 of 17



2 
 

the Court for the purpose of addressing the Plaintiffs’ assertions regarding the 

Tribes’ sovereign immunity.  The CSKT is a federally recognized tribe governed 

pursuant to the Indian Reorganization Act of 1934, 48 Stat. 984 (25 U.S.C. § 461, 

et seq.) (hereafter “IRA”).  The Tribes take no position on the merits of the present 

case.  Whether SKC is a tribal entity is settled law.  Smith v. SKC, 434 F.3d 1127, 

1133-35 (9th Cir. 2006) (en banc), cert denied, 547 U.S. 1209 (2006).  Whether the 

defense of sovereign immunity is available to the Defendants in this case has been 

briefed by the parties and is before the Court.   

The Tribes’ interest in this matter is tied to the Plaintiffs’ assertion that in 

adopting an IRA Section 17 corporate charter, the CSKT effectuated a broad 

waiver of the Tribes’ sovereign immunity.  The Plaintiffs also ask this Court to 

find a waiver of sovereign immunity through the Tribes’ participation in 

commercial activities generally.  Such a ruling would reverberate beyond whether 

SKC can raise the defense of sovereign immunity here.  It would have ongoing 

impacts for the CSKT and its entities, as well as every other Indian Nation 

governed under the IRA.  The Tribes respectfully submit that the Plaintiffs have 

misread the legal authority regarding how the doctrine of sovereign immunity 

applies to the IRA in particular, and tribal commercial activity in general. 
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I.  BACKGROUND 

A.  Sovereign Immunity 

1.  The Doctrine of Sovereign Immunity 

Tribal sovereign immunity is a foundational principle of federal Indian law, 

grounded in tribes’ history as sovereign entities that dealt with the United States as 

equals.  Before the United States even existed Indian nations “were self-governing 

sovereign political communities.”  United States v. Wheeler, 435 U.S. 313, 322-

323 (1978).  It was a fact recognized in the United States Constitution’s Indian 

commerce clause.  U.S. Const. Art. 1 § 8.  The Supreme Court later defined tribes 

as “domestic dependent nations” Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 

(1831) but continued a policy of government-to-government treaty making.  The 

Supreme Court has continued to hold that while tribes may be “dependent” 

sovereigns, they are sovereign governments nonetheless, and absent clear 

congressional directives to the contrary, tribes “retain their existing sovereign 

powers” and “possess those aspects of sovereignty not withdrawn by treaty or 

statute, or by implication as a necessary result of their dependent status.”  Wheeler, 

435 U.S. at 323. 

The doctrine of tribal sovereign immunity is a common law reflection of 

tribes’ sovereign status, and “is a necessary corollary to Indian sovereignty and 

self-governance.”  Three Affiliated Tribes of the Fort Berthold Reservation v. Wold 
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Engineering, 476 U.S. 877, 890 (1986).  Tribes are immune from suit in state and 

federal courts unless “Congress has authorized the suit or the tribe has waived its 

immunity.”  Kiowa Tribe v. Manufacturing Technologies, Inc., 523 U.S. 751, 754 

(1998); Wold Engineering, 476 U.S. at 890-891; Puyallup Tribe v. Department of 

Game of Washington, 433 U.S. 165, 172-173 (1977).   Further, it is a “fundamental 

principle that tribal sovereign immunity remains intact unless surrendered in 

express and unequivocal terms.”  Pan American Co. v. Sycuan Band of Mission 

Indians, 884 F.2d 416, 419 (9th Cir. 1989) (emphasis added).  See also, Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); Oklahoma Tax Commission v. 

Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509-510 (1991).  A lengthy 

body of federal law has evolved that recognizes tribal sovereign immunity, and 

defines its contours, including how and when it is waived.  See, F. Cohen, 

Handbook of Federal Indian Law, § 7.05 (2012). 

2.  CSKT Sovereign Immunity 

As a federally recognized sovereign Indian Nation, the CSKT and its entities 

have sovereign immunity from suit, and cannot be sued absent congressional 

abrogation or an express tribal waiver.  The CSKT has codified its immunity from 

suit as a matter of Tribal law.  CSKT Laws Codified, § 4-1-401. The Tribes have 

expressed a limited waiver of sovereign immunity only under specifically 

enumerated circumstances. CSKT Laws Codified § 4-1-402.  The CSKT Laws 
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Codified are publicly available through the Tribes’ website at 

http://www.cskt.org/gov/court-triballawcode/htm.  There is no general waiver of 

the Tribes’ immunity based on the existence of an IRA corporate charter, nor is a 

waiver to be found simply because commercial activity is involved. 

B.  The Indian Reorganization Act 

The Indian Reorganization Act of 1934 (Wheeler-Howard Act) was a New 

Deal era response to the deplorable conditions that were pervasive throughout 

Indian Country.  Conceived by John Collier, Franklin Delano Roosevelt’s Indian 

Affairs Commissioner, the IRA was part of a transition away from federal 

assimilationist policies of the late nineteenth and early twentieth centuries.  Among 

other things, the IRA halted a disastrous Allotment policy that had separated 

Indians from their land and resources, and restored remaining reservation lands 

that had been designated “surplus” to tribal ownership.  25 U.S.C. §§ 461, 463.  

Reformers like Collier sought to transform tribal social and economic conditions 

through an increased focus on tribal self-rule and tribal participation in the nation’s 

economy.  Key to these twin goals were IRA Sections 16 and 17, respectively. 25 

U.S.C. §§ 476, 477.   

1. IRA Section 16 (25 U.S.C. § 476)  

IRA Section 16 enables a tribe “to organize for its common welfare” and 

adopt a constitution and bylaws.  25 U.S.C. § 476(a).  A Section 16 constitution 
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became effective upon ratification by a majority of the adult tribal members at an 

election called by the Secretary of the Interior and approved by the Secretary.  Id. 

Section 16 constitutional governments typically consist of a tribal council elected 

by the membership that exercises all governing powers allowed by law, including 

the authority to consent to the sale or encumbrance of tribal lands and assets; to 

negotiate with the federal, state, and municipal governments; and the right to hire 

legal counsel to assist with the aforementioned tasks.  Id. at § 476(e).  The IRA 

embodied a federal policy that showed greater deference to tribes themselves. 

2.  IRA Section 17 (25 U.S.C. § 477) 

Along with electing to form Section 16 constitutional governments, tribes 

could also petition to have the Secretary issue them a Section 17 corporate charter.  

25 U.S.C. § 477.  Collier and his allies in Congress knew that the business 

community would be reluctant to deal with tribal governments protected by 

sovereign immunity.  He also knew that an entire tribe could be wiped out through 

a single bad business deal or one catastrophic lawsuit.  The answer to this dilemma 

was to allow tribes to adopt IRA Section 17 corporate charters, whereby a tribe 

could transfer specific assets a tribal corporate identity.  Id.  The Secretary drafted 

the corporate charters with clauses that allowed for the IRA Section 17 

corporations to “sue and be sued.”  Id.  
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When Congress passed the IRA legislation, it allowed for tribes and tribal 

entities acting under their Section 16 constitutional capacity to shield their assets 

under sovereign immunity, but enabled tribes to participate in commerce by 

transferring specific assets to Section 17 corporations.  Corporations chartered 

under Section 17 would be tribally owned with the tribal council acting as the 

corporate board (or appointing one).  Thus, a Section 17 corporation could “enter 

the white world on a footing of equal competition” by effectuating a discreet 

waiver of sovereign immunity that allowed judgment against assets specifically 

pledged or assigned to the corporation.  78 Cong. Rec. 11732; 25 U.S.C. § 477.    

II.  DISCUSSION 

A.   The Tribes’ Did Not Expressly Waive their Sovereign Immunity 
when they Adopted an IRA Section 17 Corporate Charter. 
 
The CSKT membership ratified a Section 16 Tribal Constitution and By-

Laws in 1935.  Cited as Ex. C, Plaintiffs’ Brief in Opposition of Defendants’ 

Motion to Dismiss (Plaintiffs’ Brief).  The CSKT adopted their Section 17 

Corporate Charter in 1936.  Plaintiffs’ Brief, cited as Ex. B.   

In the present case the Plaintiffs are not arguing that SKC has waived 

immunity specifically.  Instead they argue that by adopting an IRA Section 17 

charter the entire CSKT waived immunity, thus the defense of sovereign immunity 

is unavailable to SKC  – “In this case the Tribes and their entities have waived 

their immunity through the ‘sue and be sued’ clause in the Charter.  The 

Case 9:12-cv-00181-BMM   Document 30   Filed 09/16/14   Page 7 of 17



8 
 

Defendants’ argument that they are immune from suit due to sovereign immunity 

is irrelevant as the Tribes have waived this immunity in their Charter and 

Constitution.”  Plaintiffs’ Brief, p. 18.  (Emphasis added).   

The Plaintiffs have misread the IRA as it applies to tribal immunity.  

Congress did not expressly abrogate tribal sovereign immunity by enacting the 

IRA, nor did the Tribes clearly waive sovereign immunity for themselves and their 

tribal entities by merely adopting the IRA.  To the contrary, Congress took pains to 

allow tribes to exist as both constitutional governments that retain sovereign 

immunity under Section 16, and as corporate entities, able to offer limited waivers 

of a particular corporation’s immunity through Section 17. 

CSKT law allows for a waiver of immunity for Tribal corporations to sue 

and be sued, but such waivers are limited to the specific terms found in a 

corporation’s articles of incorporation or charter.  CSKT Laws Codified, § 4-1-

402(2).  Otherwise, the CSKT government has expressly retained its sovereign 

immunity.  CSKT Laws Codified, § 4-1-401.   

Implying that this Court can find a waiver by conflating IRA Sections 16 

and 17, the Plaintiffs have incorrectly drawn a distinction between IRA and non-

IRA tribes with regard to the doctrine of sovereign immunity, something federal 

courts have never done.  Instead, courts focus their examination on whether an IRA 
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tribe has been sued in its Section 16 capacity, or Section 17 capacity, and then 

whether a clear waiver exists.   

Citing the exact “sue and be sued” language found on the bottom of page 15 

of the Plaintiffs’ Brief, the plaintiffs in Linneen v. Gila River Indian Community, 

276 F.3d 489 (9th Cir. 2002) made the same argument as the Plaintiffs here, asking 

the court to find that the tribe’s Section 17 charter acted as a broad waiver of that 

tribe’s sovereign immunity.  The Ninth Circuit rejected that approach, stating 

“[s]uch ‘sue and be sued’ clauses waive immunity with respect to a tribe’s 

corporate activities, but not with respect to its governmental activities.”  Id. at 492 

(emphasis added).  The court went on to explain that “[t]he ‘sue and be sued’ 

clause in the Community’s corporate charter in no way affects the sovereign 

immunity of the Community as a constitutional, or governmental, entity.”  Id. at 

493. (See also, Ute Distribution Corp. v. Ute Indian Tribe, 149 F.3d 1260, 1268 

(10th Cir. 1998) (holding sue and be sued clauses in Section 17 charters are limited 

to when a tribe acts in that capacity, not when a tribe acts in its governmental 

capacity)). 

The District Court of Montana has also refused to find that adoption of an 

IRA Section 17 corporate charter serves as an express waiver of a tribe’s Section 

16 governmental sovereign immunity.  Holding that an Indian tribe is immune 

from suit absent a clear waiver, Judge Russell Smith stated that the “Fort Belknap 
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corporate charter contains a provision giving the corporation the power to sue and 

be sued, but the corporate waiver is not a tribal waiver.  A comparison of the 

corporate charter and the community charter makes it clear that the corporate 

organization and the tribal organization are not the same entity.”  Boe v. Fort 

Belknap Indian Community, 455 F.Supp. 462, 463-464 (D. Mont. 1978). 

The history and purpose of the Indian Reorganization Act of 1934 has been 

well documented by scholars, and examined by the federal courts.  There is 

nothing in the history of the legislation or any subsequent judicial interpretation of 

the IRA that supports the Plaintiffs’ contentions regarding the IRA’s impact on the 

doctrine of tribal sovereign immunity.  As such, this Court should reject the 

Plaintiff’s invitation to find that the CSKT’s Corporate Charter acts as a general 

waiver of the Tribes’ sovereign immunity. 

B.   The Tribes’ Participation in Commercial Activities Does Not Act 
as a Waiver of Sovereign Immunity. 
 
The CSKT participate in a wide range of what might be termed 

“commercial” dealings between the Tribes and individuals, government agencies 

and the business community as a whole.  This is done through a host of tribal 

entities.     

There are CSKT business enterprises chartered specifically under Section 17 

of the IRA, with corporate boards consisting of CSKT members appointed by the 

Tribal Council, e.g. Energy Keepers, Inc. (management and operation of Kerr 
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Dam); S & K Technologies, Inc. (contracts with the U.S. Department of Defense); 

and Eagle Bank (commercial bank owned by the Tribes).1   

There are also separate CSKT entities created by the Tribal Council to fulfill 

specific purposes, such as the Salish and Kootenai Housing Authority (hereafter 

“SKHA”) a Tribally Designated Housing Entity, established to receive federal 

funds and carry out the Tribes’ low-income housing objectives pursuant to the 

federal Native American Housing and Self-Determination Act of 1996 (25 U.S.C. 

§ 4101, et seq.).  

Still others are CSKT governmental agencies, such as the CSKT Tribal 

Credit Department (financial lending to CSKT members) and the CSKT Tribal 

Lands Department (management of CSKT real-estate dealings and leasing of 

Tribally owned lands).   

While each tribal entity may be engaging in commerce in some fashion, that 

fact alone does not determine if the particular entity can be deemed to have waived 

sovereign immunity.  The Tribal Credit and Lands Departments are CSKT Section 

16 governmental agencies.  Suits against them are suits against the CSKT 

government, barred by the Tribes’ sovereign immunity.  See, e.g. CSKT Tribal 

Credit v. Michel, Cause No. 01-022-CV (CSKT Tribal Court of Appeals) (2003) 

                                                           
1 For a more complete list of the CSKT business enterprises and their descriptions, 
see the most recently posted Annual Report (2012-13) found at 
http://www.cskt.org/gov/2012AnnualReport.pdf.  
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(noting that the CSKT Tribal Court denied defendants’ cross-claim against Tribal 

Credit based on sovereign immunity).  The Tribal Council established SKHA 

under the Tribes’ Section 16 constitutional authority, not as a Section 17 

corporation, but did grant a limited waiver of immunity for SKHA to sue and be 

sued in its own name for matters involving SKHA contracts and financial 

obligations.  CSKT Tribal Ordinance 38C, Article V “Powers”, Section 2.  

(Attached in relevant part as Amicus CSKT Ex. 1).  Finally, the individual CSKT 

Section 17 business corporations are authorized to grant limited waivers of 

immunity through sue and be sued clauses up to the extent of their corporate assets, 

as originally envisioned under Section 17 of the IRA.   

Thus, the fact that a tribe or tribal entity is engaged in commerce is not 

dispositive of whether there is an operative waiver of sovereign immunity.  In the 

case of the CSKT, the key is to look at the documents that establish a particular 

entity and see if the Tribes have authorized a limited waiver of immunity.  If a 

party cannot point to an express waiver granted by the Tribes or its entities, suits 

are barred under federal and CSKT law. 

 Here, the Plaintiffs compound their mistaken reading of the IRA by trying to 

bootstrap a kind of “commercial dealing” waiver of the Tribes’ sovereign 

immunity: “By incorporating the Charter, which allows the [CSKT] ‘to sue and be 

sued,’ into the Constitution, the [CSKT] has expressly waived its sovereign 
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immunity when entering into commerce.” Plaintiffs’ Brief, p. 16. Plaintiffs’ 

incorrect interpretation of the IRA aside, the fact that a CSKT entity is engaged in 

commerce does not necessarily mean that it is a Section 17 corporation, or that 

there is a clear waiver of sovereign immunity.  The Supreme Court has clearly 

stated that an Indian tribe does not waive sovereign immunity simply by entering 

the stream of commerce.  Kiowa Tribe, supra.  

 The Plaintiffs cite Kiowa Tribe to suggest that “the United States Supreme 

Court has already begun to question the reaches of the immunity when tribes enter 

into commerce.”  Plaintiffs’ Brief, p. 18.  However, Kiowa Tribe expressly refused 

to carve out a commercial dealings exception to the doctrine of sovereign 

immunity - “We decline to draw this distinction in this case, as we defer to the role 

Congress may wish to exercise in this important judgment.”  Kiowa Tribe, 523 U.S 

at 758.   Noting that Congress has never taken up the Kiowa Tribe court’s 

invitation to alter sovereign immunity for tribal commercial dealings, the Supreme 

Court relied heavily on that decision in its most recent examination of the issue in 

Michigan v. Bay Mills Indian Community, et al., 134 S.Ct. 2024 (2014).  Stating 

that “Kiowa itself was no one-off” the Supreme Court explained “the decision 

could not have been any clearer:  ‘We decline to draw [any] distinction’ that would 

‘confine [immunity] to reservations or to noncommercial activities’” Id. at 2037 

(quoting Kiowa Tribe, brackets in original).  Justice Sotomayor concurred with the 
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majority, confirming that the “doctrine of tribal immunity has been a part of 

American jurisprudence for well over a century” and concluding that “[b]oth 

history and proper respect for tribal sovereignty – or comity – counsel against 

creating a special ‘commercial activity’ exception to tribal sovereign immunity.”  

Id. at 2040, 2045.      

In the present case, SKC is a Tribal entity more akin to SKHA.  Therefore, 

whether SKC has waived the Tribes’ sovereign immunity will turn on an 

examination of SKC’s founding documents, not on the Plaintiffs’ mistaken 

interpretation of the IRA or a general assertion that tribal commercial dealings 

impliedly waive immunity.2 

Finally, the Tribes note that the Defendants have taken the position that any 

of the Plaintiffs’ remaining non-federal claims against SKC that may survive a 

motion to dismiss should be brought in the CSKT Tribal Court.  Brief in Support 

of Defendant’s Motion to Dismiss, p. 14-18; Defendants’ Reply Brief in Support of 

Defendants’ Motion to Dismiss, p. 13.  The Tribes concur with this position, as it is 

plausible that the Tribal Court has jurisdiction over the non-federal claims pursuant 

                                                           
2 At this time the Tribes do not dispute the description of SKC found in the Reply 
Brief in Support of Defendants’ Motion to Dismiss. The Tribes note that SKC is 
required to have a separate Board appointed by the Tribal Council in order to be 
eligible for funding under the Tribally Controlled Community College Act.  25 
U.S.C. § 1804.  

Case 9:12-cv-00181-BMM   Document 30   Filed 09/16/14   Page 14 of 17



15 
 

to Smith v. SKC  434 F.3d 1127 (9th Cir. 2006) (en banc).  Allstate Indem. Co. v. 

Stump, 191 F.3d 1071 (9th Cir. 1999). 

CONCLUSION 

For the reasons explained above, the Tribes respectfully request that this 

Court reject the Plaintiff’s assertions that when an Indian tribe adopts a corporate 

charter under the Indian Reorganization Act, that tribe has effectuated a sweeping 

waiver of sovereign immunity for the tribe and all its entities.  The Tribes further 

request that this Court refuse to follow the Plaintiffs’ suggestion that when an 

Indian tribe enters into commercial dealings it has waived sovereign immunity.  As 

a matter of federal Indian law the Plaintiffs have offered a mistaken interpretation 

of the IRA and federal case law.   

The Tribes respectfully submit that this Court can make the requisite legal 

determination regarding the defense of sovereign immunity raised by SKC through 

a narrow examination of SKC’s establishing documents, without a broad-based 

ruling that would have significant implications for the CSKT and IRA tribes 

throughout the nation. 

Respectfully submitted this 16th day of September, 2014. 

 

      /s/ John T. Harrison 
JOHN T. HARRISON 
RANALD McDONALD 
Tribal Legal Department 
Confederated Salish & Kootenai Tribes 
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