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Introduction 

 The Cheyenne River Sioux Tribe (“Cheyenne River,” the “Tribe”) claims 

that the United States Army Corps of  Engineers (the “Corps”) substantially 

burdened the exercise of  the Tribe’s religion, and violated the Religious 

Freedom Restoration Act (“RFRA”), when it granted an easement to Dakota 

Access LLC that will allow the company to drill under the bed of  Lake Oahe 

and complete that portion of  the Dakota Access pipeline (“DAPL”). The Tribe 

moved for a preliminary injunction and an injunction pending appeal in the 

district court. The district court denied both motions. Memorandum Opinion, 

Docket No. 158 (Mar. 7, 2017) (“Op.”); Order Denying Motion for Injunction 

Pending Appeal, Docket No. 171 (Mar. 14, 2017) (“Order on IPA”). 

The Tribe now moves this Court for an injunction pending appeal. 

Cheyenne River Sioux Tribe’s Emergency Motion for Injunction Pending 

Appeal, Docket No. 1666261 (Mar. 15, 2017) (“Mot.”). This is an 

“extraordinary and drastic remedy,” and it should be denied here for three 

reasons. See Munaf  v. Geren, 553 U.S. 674, 689 (2008). 

First, it should be denied because the Tribe is not likely to succeed on the 

merits of  its RFRA claims. It cannot succeed on those claims because the 

Corps’s decisions here about the management of  federal land do not put the 

Tribe to the kind of  hard choice that the courts have found to impose a 

“substantial burden”—that is, the Tribe does not face a choice between 

abandoning its religion or facing serious civil or criminal penalties. That was 

the Supreme Court’s holding in Lyng v. Northwest Indian Cemetery Protective 
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Association, which, contrary to the Tribe’s arguments, is still good law and 

applies here. 485 U.S. 439, 451 (1988).  

Second, the Tribe cannot succeed on the merits of  its RFRA claims 

because this pipeline is a private project and not a Corps action. The Corps did 

not design, fund, or build this pipeline, and it will not operate it. Any burden 

that the pipeline imposes on the Tribe’s exercise of  its religion is not “fairly 

attributable” to the Corps for the reasons that this Court explained in Village of  

Bensenville v. FAA, 457 F.3d 52 (D.C. Cir. 2006). 

 Third, and finally, the Tribe’s motion should be denied because it raised 

these issues too late and its demands for injunctive relief  are barred by laches. 

The Tribe now claims that the mere presence of  oil in this specific portion of  

the pipeline, about 90 feet below the surface of  the lake, will render the waters 

of  Lake Oahe spiritually unfit for its religious practices, and thus impose a 

substantial burden on its members’ practice of  religion. But the Tribe waited 

more than two years before it raised these concerns with the Corps or Dakota 

Access LLC, and only did so after the Corps had already issued the easement. 

The Tribe’s long silence and unjustifiable delay weigh against the granting of  

an injunction. The district court reached the right legal conclusions, and it did 

not abuse its discretion by denying the Tribe’s motions. The Tribe’s motion for 

injunction pending appeal should be denied. 
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Background 

I. The law 

A. The Religious Freedom Restoration Act (“RFRA”) 

 RFRA states that the “[g]overnment shall not substantially burden a 

person’s exercise of  religion even if  the burden results from a rule of  general 

applicability,” unless the government “demonstrates that application of  the 

burden to the person (1) is in furtherance of  a compelling governmental 

interest; and (2) is the least restrictive means of  furthering that compelling 

governmental interest.” 42 U.S.C. § 2000bb–1(a), (b)(1)–(2). RFRA does not 

define the term “substantial burden.” Whether a burden is “substantial” under 

RFRA is a question of  law, not a question of  fact. Mahoney v. Doe, 642 F.3d 

1112, 1121 (D.C. Cir. 2011); Bowen v. Roy, 476 U.S. 693, 701 n.6 (1986). 

II. The facts 

 The factual background of  this case is discussed in the district court’s 

decision, Op. at 2–6, and in the Corps’s brief  opposing the Tribe’s motion for 

preliminary injunction, Standing Rock Sioux Tribe v. United States Army Corps of  

Engineers, Docket No. 127 at 1–7 (Feb. 21, 2017). 

III. The standard of review 

 A party seeking a preliminary injunction must demonstrate four 

elements: (1) a substantial likelihood of  success on the merits; (2) that it would 

suffer irreparable injury if  the injunction were not granted; (3) that the balance 

of  the equities tips in its favor; and (4) that the public interest would be 

furthered by the injunction. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 
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(2008). The district court’s decision to deny the Tribe’s motions for injunctive 

relief, as well as its weighing of  the preliminary injunction factors, is reviewed 

for abuse of  discretion, and its findings of  fact for clear error. In re Navy 

Chaplaincy, 697 F.3d 1171, 1178 (D.C. Cir. 2012). The district court’s legal 

conclusions are reviewed de novo. Id. 

Argument 

I. Cheyenne River is not likely to succeed on the merits of its appeal. 

A. Cheyenne River cannot show that the Corps’s issuance of this 
easement imposes a “substantial burden” on the exercise of its 
religion. 

 Cheyenne River is not likely to succeed on the merits of  its appeal 

because it cannot show that the Corps’s actions here impose a “substantial 

burden” on the exercise of  its religion, as that term is used under RFRA. First, 

we show that the Supreme Court’s decision in Lyng defeats the Tribe’s RFRA 

claims because it holds that the government’s decisions about the management 

of  federal lands do not impose the kind of  burden that can be a “substantial 

burden” under RFRA. Lyng, 485 U.S. at 439. Second, we show that the Tribe is 

wrong when it argues that Lyng does not apply and that the Supreme Court’s 

recent decisions in Hobby Lobby and Holt create an expansive new definition of  

“substantial burden.” Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014); 

Holt v. Hobbs, 135 S. Ct. 853 (2015). 
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1. The Supreme Court’s decision in Lyng defeats the Tribe’s 
RFRA claims. 

 Cheyenne River cannot succeed on the merits of  this appeal because it 

cannot show that the Corps’s issuance of  an easement imposes a “substantial 

burden” on the exercise of  its religion. The fact that this portion of  the pipeline 

may have significant—or even “devastating”—effects on the Tribe’s religious 

practices is not, by itself, enough to make that showing. Lyng, 485 U.S. at 451. 

Instead, as the Supreme Court has repeatedly explained, the government’s 

actions only impose this kind of  “substantial burden” when they coerce 

someone into violating the tenets of  their religion with the threat of  criminal or 

civil sanctions or by denying them a governmental benefit. See, e.g., Wisconsin v. 

Yoder, 406 U.S. 205 (1972); Sherbert v. Verner, 374 U.S. 398 (1963). 

 That has not happened here. The easement does not prohibit the Tribe 

from engaging in the free exercise of  its religion. The easement does not try to 

coerce the Tribe into violating its religion with the threat of  criminal or civil 

sanctions or by denying it governmental benefits. Op. at 22. The easement, in 

fact, does not impose any terms on the Tribe at all. Easement for Fuel 

Carrying Pipeline Right-of-Way, Standing Rock Sioux Tribe v. United States Army 

Corps of  Engineers, No. 1:16-cv-1534, Docket No. 96-1 (Feb. 8, 2017). The 

effects of  the easement itself  on the Tribe are incidental. Cheyenne River 

cannot succeed on its RFRA claims because it does not face the kind of  hard 

choice that the plaintiffs faced in Yoder and Sherbert. 
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 The Supreme Court decided this issue conclusively when it rejected 

similar claims in Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 

439 (1988). In that case, the Forest Service approved timber harvesting and the 

construction of  a paved road that the tribe argued would “virtually destroy” its 

ability to practice its religion. Id. at 451. The Court held that the “devastating” 

incidental effects of  the project were not enough to show a “substantial 

burden.” Id. at 450–1. Consistent with Yoder and Sherbert, the Court held that 

there was no substantial burden because the Forest Service had not 

“prohibit[ed] the free exercise of  religion,” “coerced” the tribe “into violating 

[its] religious beliefs,” or “penalize[d] religious activity by denying [the tribe] 

an equal share of  the rights, benefits, and privileges enjoyed by other citizens.” 

Id. at 449, 452. 

 As the Supreme Court warned, no other result is possible. 

“[G]overnment simply could not operate if  it were required to satisfy every 

citizen’s religious needs and desires”: 

A broad range of  government activities—from social welfare 
programs to foreign aid to conservation projects—will always be 
considered essential to the spiritual well-being of  some citizens, 
often on the basis of  sincerely held religious beliefs. Others will 
find the very same activities deeply offensive, and perhaps 
incompatible with their own search for spiritual fulfillment and 
with the tenets of  their religion. The First Amendment must apply 
to all citizens alike, and it can give to none of  them a veto over 
public programs that do not prohibit the free exercise of  religion. 
The Constitution does not, and courts cannot, offer to reconcile 
the various competing demands on government, many of  them 
rooted in sincere religious belief, that inevitably arise in so diverse 
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a society as ours. That task, to the extent that it is feasible, is for 
the legislatures and other institutions. 

Id. at 452. 

 This is especially true, in Lyng and here, where plaintiffs challenge the 

government’s management of  federal land. If  Cheyenne River were able to 

succeed on the merits of  these RFRA claims, the Tribe or other religious 

objectors could “seek to exclude all human activity but their own from sacred 

areas of  the public lands.” Id. at 452–3. Giving Cheyenne River and others “a 

veto over the use of  public park land would deprive others of  the right to use 

what is, by definition, land that belongs to everyone.” Navajo Nation v. United 

States Forest Serv., 535 F.3d 1058, 1063–4 (9th Cir. 2008). 

 The Supreme Court rejected that result unequivocally, holding that the 

tribe’s right to exercise its religion does not “divest the Government of  its right 

to use what is, after all, its land.” Lyng, 485 U.S. at 453 (emphasis in original). 

Every other court that has considered this issue has reached the same 

conclusion. Snoqualmie Indian Tribe v. FERC, 545 F.3d 1207, 1214 (9th Cir. 

2008); Navajo Nation, 535 F.3d at 1062–3. In contrast, no court has ever held 

that the Federal government’s management of  federal lands can impose a 

substantial burden on the exercise of  religion, whatever its incidental effects. 

 Cheyenne River tries to distinguish Lyng on the grounds that, “unlike the 

Indians in Lyng,” the Tribe here alleges “an ownership interest in the waters of  

Lake Oahe under the Winters doctrine.” Mot. at 17. But as the district court 

explained, the Tribe has no claim to the land under Lake Oahe where this 
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pipeline will run; that land is now owned by the United States. Op. at 33–35. 

And whatever water rights the Tribe may hold, they do not guarantee the Tribe 

access to “religiously pure water.” Op. at 35–37. 

 None of  this is meant to imply any disrespect for the Tribe’s religious 

beliefs. But the bottom line is that the Corps’s issuance of  an easement is 

simply not the kind of  government action that can impose a “substantial 

burden” on Cheyenne River, as that term is used under RFRA. If  a different 

balance is to be struck here for the use of  Lake Oahe and the land beneath it, 

that responsibility lies with “the legislatures and other institutions,” not the 

courts. Lyng, 485 U.S. at 452. The Supreme Court’s holding in Lyng is fatal to 

the Tribe’s claims, and the district court correctly held that the Tribe is not 

likely to succeed on the merits of  those claims. Op. at 21–37. 

2. Lyng is still good law and it applies here. 

 Cheyenne River argues that Lyng does not apply here because the 

Supreme Court embraced an expansive new definition of  “substantial burden” 

in Hobby Lobby and Holt. Mot. at 15–17. According to the Tribe, the Supreme 

Court has held, “very simply,” that “a substantial burden exists when the 

government requires a plaintiff  to ‘engage in conduct that seriously violates 

their religious beliefs.’” Mot. at 15 (citing Hobby Lobby, 134 S. Ct. at 2775, and 

Holt, 135 S. Ct. at 862). The Tribe concludes that the standards set by Sherbert 

and Yoder for a “substantial burden,” and applied by the Court to the 
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management of  federal lands in Lyng, no longer govern RFRA claims. Mot. at 

15–16. 

 First, it makes no difference that Lyng was decided under the Free 

Exercise Clause of  the First Amendment, not RFRA, because the standards for 

a “substantial burden” are the same. Navajo Nation, 535 F.3d at 1071 n.13 

(noting that the difference is “of  no material consequence.”). And of  course 

RFRA is closely connected to the body of  law decided under the Free Exercise 

Clause. Far from repudiating Sherbert and Yoder, RFRA was passed to “restore 

the compelling interest test as set forth in Sherbert . . . and . . . Yoder.” 42 U.S.C. 

§ 2000bb(b)(1). Congress also endorsed Lyng when it passed RFRA by citing 

that decision and noting that “strict scrutiny does not apply to government 

actions involving only management of  internal Government affairs or the use 

of  the Government’s own property or resources.” S. Rep. No. 103-111 at 8–9, 9 

n.19 (1993); Op. at 24–5. 

 Second, the Tribe is wrong about Hobby Lobby and Holt. At the outset, it 

is important to note that neither of  those decisions involved the government’s 

management of  federal lands, and neither cites Lyng, much less overrules it. 

But most importantly, whatever changes Hobby Lobby and Holt may have made 

to this body of  law, they did not change the standard for what constitutes a 

“substantial burden.” See Op. at 30–33. Unlike this case, there was no serious 

question in Hobby Lobby and Holt that the government policies at issue imposed 

a “substantial burden,” and the Court resolved that issue easily and without 

much debate. See Hobby Lobby, 134 S. Ct. at 2775 (noting that the Court had 
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“little trouble” concluding that the policy imposed a “substantial burden”); 

Holt, 135 S. Ct. at 862 (noting that the plaintiff  “easily satisfied” the 

requirement to show a “substantial burden”). 

 Moreover, the “substantial burden” that the Court found in both of  those 

cases is not some “expansive” new standard, but rather the same standard that 

the Court applied in Yoder, Sherbert, and Lyng—that is, a government policy 

imposes a “substantial burden” when it puts someone to the hard choice of  

either following their own religious beliefs or facing serious civil or criminal 

sanctions. The plaintiffs in Hobby Lobby faced that hard choice because, if  they 

“comp[lied] with the . . . mandate [to provide health insurance coverage for 

contraceptives], they believe they will be facilitating abortions [over their 

religious objections], and if  they do not comply, they will pay a very heavy 

price.” Hobby Lobby, 134 S. Ct. at 2759. The prisoner in Holt also faced that 

hard choice because prison policy required him to either “shave his beard and 

thus . . . ‘engage in conduct that seriously violates [his] religious beliefs” or 

grow his beard and “face serious disciplinary action.” Holt, 135 S. Ct. at 862. 

The easement at issue in this case does not put the Tribe to the kind of  hard 

choice that was at issue in Hobby Lobby or Holt (or Sherbert or Yoder). 

 The Tribe ignores the actual “substantial burden” analysis in Hobby 

Lobby and Holt, and instead focuses on an unrelated discussion in Hobby Lobby 

about RFRA’s definition of  the “exercise of  religion.” According to the Tribe, 

that discussion shows that the Supreme Court has rejected all “pre-RFRA Free 
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Exercise authorities” on “substantial burden”—including Sherbert, Yoder, and 

Lyng. Mot. at 16. 

 The Court did hold in Hobby Lobby that the definition of  “exercise of  

religion” under RFRA is not bound by the “pre-Smith interpretation” of  the 

Free Exercise Clause, but rather by RFRA’s broader definition. Hobby Lobby, 

134 S. Ct. at 2772–4. But the question here is not whether the Tribe’s activities 

constitute an “exercise of  religion.” Instead, the question here is whether the 

Corps’s easement imposes a “substantial burden,” and the Supreme Court was 

not addressing that issue in the part of  Hobby Lobby that the Tribe has cited. 

 Similarly, the Tribe claims that Holt applied this “expansive” new 

standard to the “substantial burden” analysis, Mot. at 16, but Holt actually 

applied the same analysis—the Court explicitly held that the prison’s policy 

“substantially burdens [the prisoner’s] religious exercise” “[b]ecause the 

grooming policy puts petitioner to this choice,” that is, the choice between 

following his religion or facing “serious disciplinary action.” Holt, 135 S. Ct. at 

862 (emphasis added). In short, the Supreme Court did not adopt an 

“expansive” new “substantial burden” standard in Hobby Lobby or Holt; it 

applied the same standard used in “pre-RFRA Free Exercise authorities” like 

Sherbert, Yoder, and Lyng. 

 The Tribe goes on to make the unsupported claim that many courts have 

“found substantial burden to exist in numerous situations outside the 

Sherbert/Yoder Free Exercise context.” Mot. at 16. But the Tribe does not cite 

any cases to support that claim. Instead, it refers to a reply brief  that it filed in 
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district court. The cited pages of  the reply brief, however, only refer to Hobby 

Lobby and Holt, which, as discussed above, did not find “substantial burden to 

exist . . . outside the Sherbert/Yoder Free Exercise context.” 

 In the end, whatever changes Hobby Lobby and Holt may have made to 

the law, they did not change the “substantial burden” standard or overrule 

Sherbert or Yoder. Lyng is still good law, and it is fatal to the Tribe’s RFRA 

claims. 

B. Even if there were a “substantial burden” on Cheyenne River’s 
exercise of religion, it was not imposed by the Corps. 

 Even if  Cheyenne River could show that this pipeline would impose a 

substantial burden on its religious practices, it would still not be likely to 

succeed on the merits of  its claims because that burden is not “fairly 

attributable” to the Corps. RFRA applies to the Corps’s actions, but it does not 

apply to the actions of  private parties like Dakota Access LLC. As this Court 

explained in Village of  Bensenville v. FAA, not every action that requires a 

license, permit, or approval from an agency is an agency action for the 

purposes of  RFRA. 457 F.3d 52 (D.C. Cir. 2006). 

 In particular, the fact that this portion of  the pipeline could not be built 

at this location “but for” the Corps’s issuance of  the easement is not enough by 

itself  to make the pipeline a “Corps action.” See id. at 65. In fact, this pipeline 

would not necessarily be a “Corps action” even if  the Corps had funded 

“virtually all” of  it, id. at 64, although, notably, the Corps has not funded the 

pipeline at all. Instead, the pipeline may only be attributed to the Corps if  the 
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Corps “has exercised coercive power or has provided such significant 

encouragement . . . that the choice must in law be deemed to be that of  the 

[Corps].” Id. at 64 (citation omitted). The Corps’s “mere approval of  or 

acquiescence in the initiatives of  a private party is not sufficient to justify 

holding the [Corps] responsible for those initiatives.” Id. 

 Here, this pipeline cannot fairly be attributed to the Corps. This is a 

private project being built by a private company, almost entirely on private 

land. The Corps did not design, fund, or build this pipeline, and it will not 

operate it. The Corps did not license the pipeline as a whole because the Corps 

has no general authority to regulate domestic oil pipelines. The Corps’s 

involvement here is limited to approvals under Section 404 of  the Clean Water 

Act, Section 10 or 14 of  the Rivers and Harbors Act, and approving an 

easement for the crossing under Lake Oahe. Like the FAA in Bensenville, the 

Corps did not “determine where to build” this project, it did not “design” the 

project, and it cannot “compel” Dakota Access to build the project. See 

Bensenville, 457 F.3d at 64. The Corps did not “exercise coercive power” or 

“provide significant encouragement” for the pipeline.  

 Under the standard set by this Court’s decision in Bensenville, the Corps’s 

“peripheral” involvement with this pipeline is not sufficient to hold the Corps 

responsible for it under RFRA. That is fatal to Cheyenne River’s RFRA 

claims. The district court did not resolve this issue because it ultimately 

concluded that Cheyenne River was not likely to succeed on the merits of  its 
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claims for other reasons, Op. at 16–18, but Bensenville provides another, 

independent reason to deny the Tribe’s motion for injunction pending appeal. 

II. The district court did not abuse its discretion by finding that this 
injunction is barred by laches. 

 The district court also denied Cheyenne River’s demands for injunctive 

relief  because they are barred by laches. Op. at 9. A preliminary injunction is 

an “extraordinary and drastic remedy.” Munaf, 553 U.S. at 689. As an equitable 

remedy, it is subject to the defense of  laches and may be denied if  the party 

seeking the injunction has “slept on their rights.” See, e.g., Perry v. Judd, 840 F. 

Supp. 2d 945, 955 (E.D. Va. 2012). Laches applies when (1) a party has 

“unjustifiably delayed” bringing their claims through a “lack of  diligence,” and 

(2) that delay causes prejudice to the party asserting the defense. Menominee 

Indian Tribe of  Wisc. v. United States, 614 F.3d 519, 531 (D.C. Cir. 2010). In cases 

involving construction, this Court has held that the “crucial” consideration in 

determining whether laches bars injunctive relief  is “the degree to which 

construction is complete” (and thus whether “the relief  plaintiffs seek is still 

practicable.”). Daingerfield Island Prot. Soc. v. Lujan, 920 F.2d 32, 39 (D.C. Cir. 

1990); see also Petrella v. Metro-Goldwyn-Mayer, Inc., 134 S. Ct. 1962, 1977–8 

(2014). 

 Cheyenne River’s demands for injunctive relief  are barred by laches. See, 

generally, Op. at 10-13. Dakota Access LLC asserts that the pipeline is only 

days away from being complete and operational. Cheyenne River has known 

that this portion of  the pipeline was proposed to cross under Lake Oahe since 
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October 2014. But during the more than two years that the Corps was working 

through its administrative processes and Dakota Access was actually building 

the pipeline, the Tribe never told the Corps or Dakota Access about the 

concerns now raised in its RFRA claims—namely, that the pipeline fulfills a 

Lakota prophecy of  a “black snake” and will render the waters of  Lake Oahe 

spiritually unfit for the Tribe’s religious practices. If  it had, those discussions 

might have resulted in a different route for this pipeline. 

 The Tribe claims that the Corps has long had notice “of  the Tribe’s 

objections and religious concerns.” Mot. at 11. But until it filed its motion for a 

preliminary injunction on February 9, 2017, the Tribe never told the Corps 

about a prophecy of  a black snake or its belief  that the mere presence of  oil in 

the pipeline in the ground underneath the lake would make the waters of  Lake 

Oahe spiritually unfit for its religious practices. Looking at both of  the 

documents cited by the Tribe, we find that neither of  them backs up the Tribe’s 

claims: 

 Dave Nelson, in a declaration submitted in August 2016, mentions the 

importance of  historical sites in the area and the general spiritual 

importance of  the waters of  “the Missouri river and its tributaries,” but 

does not mention a prophecy of  a black snake or that the presence of  oil 

in the pipeline will spiritually pollute Lake Oahe. Declaration of  Dave 

Nelson ¶¶ 5–6, Standing Rock Sioux Tribe v. United States Army Corps of  

Engineers, Case No. 1:16-cv-1534, Docket No. 19-6 (Aug. 16, 2016). 
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 In a letter submitted by the Tribe to the Corps in August 2015, the Tribe 

mentions “Sacred sites (water included)” and expresses its concern that 

the pipeline will physically contaminate Lake Oahe by leaking oil, but 

does not mention a prophecy of  a black snake or that the presence of  oil 

in the pipeline will spiritually pollute the waters. Letter from the 

Cheyenne River Sioux Tribe to United States Army Corps of  Engineers, 

Standing Rock Sioux Tribe v. United States Army Corps of  Engineers, Case 

No. 1:16-cv-1534, Docket No. 115-2, Exhibit B (Aug. 17, 2015). 

 The Tribe also cites the district court’s decision, arguing that “it is 

undisputed” that the Tribe submitted comments “in general terms that DAPL 

might affect sacred sites, including water” and that the Tribe raised “concerns 

regarding the religious sanctity of  its waters during the litigation.” Mot. at 6. 

But this is not a fair characterization of  the district court’s conclusions. The 

district court reviewed all of  the documents cited by the Tribe and found that 

“the Tribe never asserted that the pipeline’s operation itself  under Lake 

Oahe—absent any spill or rupture—would somehow compromise the purity of  

the water and pose a religious-exercise problem.” Op. at 10. Instead, the 

district court held that the Tribe had inexcusably delayed raising these issues 

because, “[f]or more than two years after becoming aware of  DAPL’s proposed 

route, construction, and operation,” it “remained silent as to the Black Snake 

prophecy and its concerns about the presence of  oil in the pipeline.” Op. at 13. 

 It is true, as Cheyenne River argues, that it was not required to use any 

special “magic words.” But the problem here is that the Tribe failed to 
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articulate these concerns using any words. No one could infer from the 

documents discussed above that the Tribe believed that the mere presence of  

oil in the pipeline would render the waters of  Lake Oahe unfit for the Tribe’s 

religious practices. No one could infer that the Tribe believed that the pipeline 

would fulfill a prophecy of  a black snake. When the Tribe finally raised these 

issues in its motion for a preliminary injunction, it raised them with sufficient 

clarity. See, e.g., Declaration of  Steve Vance ¶ 18 (attached as Att. 6 to the 

Tribe’s motion) (plainly describing a prophecy of  a black snake and explaining 

the Tribe’s belief  that the pipeline will “contaminate the spiritual energy of  the 

water and poses a special threat to our religious practices.”). 

 But until then, the Tribe was silent. Cheyenne River has never explained 

why it did not raise these issues during its consultation with Corps, and no 

reason is apparent. The district court was right to find that the Tribe’s delay 

was unjustified and inexcusable. Op. at 14. 

 The Tribe’s delay prejudices both the Corps and Dakota Access. The 

prejudice to Dakota Access is obvious—re-routing the pipeline now would be 

much more costly and complicated than it would have been months or years 

ago and would require the company to abandon part of  a nearly-complete 

project. Op. at 14–5. The Tribe contends that it only wants to stop the pipeline 

from crossing Lake Oahe, “a span of  no more than 6,500 feet,” and that this 

injunction only “implicates a small fraction of  the total project.” Mot. at 9. But 

the record shows that re-routing this pipeline to avoid Lake Oahe by, for 

example, following an alternative route that crosses the Missouri River near 
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Bismarck, would require Dakota Access to build on the order of  100 miles of  

new pipeline. See Attachment 1 to the Tribe’s Motion at ECF page 168 (Figure 

13) (showing the current pipeline route in red and the alternative route in 

yellow). 

 The Tribe’s delay also prejudices the Corps because it undercuts the 

consultation process, which is meant to identify these kinds of  tribal concerns 

in a timely manner. Op. at 14. That process cannot work when the Tribe does 

not participate. See Vt. Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 553-

54 (1978) (plaintiffs must bring specific concerns to agency’s attention in 

administrative process). Cheyenne River’s demand for injunctive relief  is 

barred by laches because it was silent during “the very process that [it] now 

contend[s] was inadequate.” Apache Survival Coalition v. United States, 21 F.3d 

895, 907 (9th Cir. 1994).  

 Finally, Cheyenne River argues that it could not have raised these issues 

earlier because its RFRA claims were not ripe until the Corps issued the 

easement on February 8, 2017. Mot. at 12. But even if  that is true, the Tribe 

has still not explained why it did not bring these issues up during its 

consultation with the Corps, when it managed to describe its other 

environmental and cultural concerns. The Tribe had an obligation to structure 

its participation here so that it would be meaningful. Its silence and delay must 

be weighed along with the other equities before the Court can issue the 

“extraordinary” and “drastic” relief  of  an injunction. The district court did not 
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abuse its discretion by denying the Tribe’s motions on the grounds that 

injunctive relief  here is barred by laches. Op. at 8–15. 

III. The Tribe has not shown irreparable harm. 

 The Tribe has not shown irreparable harm here because, as discussed 

above, the Corps’s issuance of  this easement does not “substantially burden” 

the Tribe’s practice of  its religion, and the effects of  the pipeline are not “fairly 

attributable” to the Corps. In other words, because the Tribe’s claims fail on 

their merits, the Tribe has also failed to demonstrate irreparable harm. 

IV. The balance of equities and public interest do not support granting an 
injunction. 

 The public interest also weighs in favor of  denying injunctive relief  here. 

Congress has already determined that it is generally appropriate for Federal 

agencies to grant rights-of-way through Federal lands for oil pipelines, 30 

U.S.C. § 185, and “[c]ourts of  equity cannot, in their discretion, reject the 

balance that Congress has struck in a statute.” United States v. Oakland Cannabis 

Buyers’ Co-Op, 532 U.S. 483, 497 (2001). Moreover, the President has concluded 

that the Dakota Access pipeline, which represents “a substantial, multi-billion-

dollar private investment in our Nation’s energy infrastructure,” serves “the 

national interest.” Presidential Memorandum re: Construction of  the Dakota 

Access Pipeline, Standing Rock Sioux Tribe v. United States Army Corps of  

Engineers, No. 1:16-cv-1534, Docket No. 89-1 (Jan. 24, 2017). And in light of  

the Tribe’s inexcusable delay in raising these issues, an injunction would 

undermine the consultation process by encouraging parties to focus instead on 
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bringing last-minute challenges, long after projects are underway. For all these 

reasons, an injunction will not serve the public interest, and the district court 

did not abuse its discretion by concluding that the public interest “likely sides 

with denial” of  the Tribe’s motion. Order on IPA at 3. 

Conclusion 

 For the reasons set out above, and in the district court’s decisions, 

Cheyenne River’s motion for injunction pending appeal should be denied. 
  
       /s/ James A. Maysonett 
      _____________________ 

 James A. Maysonett 
 Attorney, U.S. Department of  Justice 
 Environment & Nat. Res. Division 
 P.O. Box 7415 
 Washington, D.C. 20044 
 202-305-0216 
 james.a.maysonett@usdoj.gov 
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