
Department of Memorandum 
Veterans Affairs 

Date:	 March 4, 2011 VAOPGCADV 3-2011 

From:	 General Counsel (023) 

Sbj:	 Payments Required Under Certain Sections of the Patient Protection and Affordable 
Care Act and the Indian Health Care Improvement Act 

To:	 VHA Chief Business Officer (16) 

QUESTIONS PRESENTED: 

1. Under the provisions of the Indian Health Care Improvement Act, when would VA be 
required to pay for health care provided or authorized by IHS or tribal organizations? 

2. Can the current Memorandum of Understanding between VHA and IHS be 
considered a sharing agreement under the Patient Protection and Affordable Care Act 
that requires VHA to pay for any and all health care services provided to Veterans? 

3. Under HCIA, what are the limitations on VA's liability for payment? 

4. Does the current VHA-IHS MOU cover tribal facilities for which IHS does not provide 
oversight? 

5. Is VA liable for payment for health care services retroactively back to March 2010, or 
some other date? 

6. Does this apply to enrolled Native Veteran's only? 

7. Is VA liable for the referrals the Indian Health Service makes with enrolled Native 
Veterans to other facilities like Mayo Clinic? 

HELD: 

Certain provisions of Public Law (Pub. L.) 111-148, the Patient Protection and 
Affordable Care Act (PPACA), require VA: (1) to pay for services provided by the Indian 
Health Service (IHS), Indian tribes, tribal organizations, and Urban Indian organizations 
to eligible beneficiaries only when VA is otherwise liable for such payment; and (2) to 
reimburse IHS, Indian tribes, or tribal organizations where services are provided through 
IHS, an Indian tribe or tribal organization to VA beneficiaries pursuant to sharing 
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arrangements. See the conclusion section for specific answers to each question 
presented. 

DISCUSSION: 

Background 

1. Public Law (Pub. L.) 111-148, the Patient Protection and Affordable Care Act 
(PPACA), included provisions addressing health care for beneficiaries of health 
programs operated by the Indian Health Service (IHS), Indian tribes, tribal 
organizations, and Urban Indian organizations, a few of which may have implications for 
VA. Specifically, subsection (b) of section 2901 of Pub. L. 111-148 (codified at 25 
U.S.C. § 1623(b)), and sections 405 and 407 of the Indian Health Care Improvement 
Act (IHCIA) (codified at 25 U.S.C. § 1645 and 25 U.S.C. § 1647, respectively) required 
further review in order to determine how each relates to VA and Veterans. Each of 
these sections is addressed in detail herein. 

Summary and Analysis of Section 2901 (b) of Pub. L. 111-148 

2. Payer of Last Resort. Subsection (b) of section 2901 of Pub. L. 111-148, codified at 
25 U.S.C. § 1623(b), states: 

Health programs operated by the Indian Health Service, Indian tribes, tribal 
organizations, and Urban Indian organizations (as those terms are defined in 
section 4 of the Indian Health Care Improvement Act (25 U.S.C. 1603)) shall be 
the payer of last resort for services provided by such Service, tribes, or 
organizations to individuals eligible for services through such programs, 
notwithstanding any Federal, State, or local law to the contrary. 

The plain language of this provision suggests that IHS, tribes, and tribal and Urban 
Indian organizations will only pay for services they provided to eligible individuals, if no 
other payer is liable. This means that all other entities must meet their legal obligation 
to pay for these services before IHS, tribes, and tribal and Urban Indian organizations 
will pay for the services they provide to eligible individuals. This requirement overrides 
any other Federal, State, or local law that suggests another payer is the "payer of last 
resort" for these services. As applied to VA, this means that if VA is liable to pay for 
services provided by IHS, tribes, and tribal and Urban Indian organizations to eligible 
beneficiaries, VA cannot refuse to pay for such services by claiming to be the payer of 
last resort under VA statutes and regulations. However, this provision ;s only applicable 
in cases where VA is already legally required to pay for or has assumed liability (for 
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example, under a sharing agreement) to pay for services provided by IHS, tribes, and 
tribal and Urban Indian organizations to eligible beneficiaries. 

There are limited circumstances under which VA is legally required to pay for services 
provided by IHS, tribes, and tribal and Urban Indian organizations to eligible 
beneficiaries, and the requirement in section 2901 (b) does nothing to expand VA's 
liability for payments. For example, VA is legally required to pay for services provided 
by IHS, tribes, and tribal and Urban Indian organizations to eligible beneficiaries (1) 
pursuant to the terms of an agreement between VA and a government agency (in this 
case, HHS or IHS) (38 C.F.R. § 17.50); (2) for covered services under the Civilian 
Health and Medical Program of the Department of Veterans Affairs (CHAMPVA) (38 
U.S.C. § 1781); and (3) for authorized care for children of Vietnarn Veterans and 
Veterans of covered service in Korea who are suffering from spina bifida, and for 
covered birth defects for the children of women Vietnam Veterans (38 U.S.C. §§ 1803, 
1813,1821). Under the CHAMPVA, spina bifida, and covered birth defects programs, 
VA is already considered the primary payer; however, if a VA statute or regUlation were 
to specify that VA is the payer of last resort, section 2901(b) would override that 
provision. 1 

3. VA is also liable for payment or reimbursement of covered emergency treatment 
under the requirements of 38 U.S.C. § 1728 and § 1725. In informal guidance provided 
in April 2010, we advised that section 2901 (b) would make IHS the payer of last resort 
for emergency care provided to beneficiaries of both IHS and VA, thus requiring VA to 
pay for emergency treatment provided to such beneficiaries, including for certain 
Veterans' non-service-connected conditions in private facilities under 38 U.S.C. § 1725. 
Upon further review of section 2901 (b), we have revised our interpretation of this 
section. Section 2901 (b) does nothing to change VA's liability for payment under 38 
U.S.C. § 1725 or § 1728. 

1 38 C.F.R. § 17.272(a){3) provides that "Services and supplies that are paid directly or 
indirectly by a local, State or Federal government agency" are specifically excluded from 
CHAMPVA coverage, with the exception of Medicaid and State Victims of Crime 
Compensation Programs. In addition, 38 C.F.R. § 17.272(a){16) provides that "Services 
and supplies that are (or are eligible to be) payable under another medical insurance or 
program, either private or governmental. .. " are specifically excluded from CHAMPVA 
coverage. The CHAMPVA handbook (found at 
http://www4.va.qov/hac/forbeneficiaries/champvalhandbook/chandbook.pdf) states, 
however, that CHAMPVA serves as the primary payer for beneficiaries eligible under 
the Indian Health Service. Representatives from the Health Administration Center 
(HAC) have indicated that CHAMPVA is primary to IHS. We recommend the 
CHAMPVA regulations be revised accordingly. 
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VA is required to pay for the emergency treatment of certain Veterans under the 
requirements of 38 U.S.C. § 1728 and 38 U.S.C. § 1725. Under § 1728, VA is liable for 
payment or reimbursement of non-VA emergency treatment rendered for a Veteran's 
service-connected disability, and under other specified conditions. VA's liability for 
payment or reimbursement under § 1728 is not affected by section 2901 (b) because VA 
pays for the emergency treatment if the conditions under § 1728 are met regardless of 
whether the provider of the emergency treatment is considered to be the payer of last 
resort.2 For the reasons outlined below, VA's liability for payment of emergency 
treatment under § 1725 is also unaffected by section 2901 (b). 

VA is required to pay for the emergency treatment of a Veteran in non-VA facilities 
under the requirements of § 1725, only when the Veteran is: (1) an active VA health
care participant (enrolled, and received care from VA within the preceding two years), 
and (2) personally liable for such emergency treatment. A Veteran is "personally liable" 
for emergency treatment in a non-VA facility if the Veteran: 

1.	 is financially liable to the provider of that treatment 
2.	 has no entitlement to care or services under a health-plan contract (including an 

insurance policy, Medicare, Medicaid, and worker's compensation) 
3.	 has no other contractual or legal recourse against a third party that would, in 

whole, extinguish such liability to the provider, and 
4.	 is not eligible for reimbursement under 38 U.S.C. § 1728. 

See 38 U.S.C. § 1725(b)(3). The requirement that a Veteran be personally liable for the 
emergency treatment is reinforced in § 1725(c)(1 )(C), which states that the Secretary, in 
accordance with regulations, shall provide that "in no event maya payment under that 
subsection [§ 1725(a)] include any amount for which the veteran is not personally liable." 
In addition, VA is only authorized to provide reimbursement under § 1725 if the Veteran 

2 "Emergency treatment" under 38 U.S.C. § 1728 is defined, in pertinent part, as 
"medical care or services furnished, in the judgment of the Secretary--(A) when 
Department or other Federal facilities are not feasibly available and an attempt to use 
them beforehand would not be reasonable". See 38 U.S.C. § 1728(c), referencing 38 
U.S.C. § 1725(f)(1). Regulations implementing § 1728 and § 1725 reiterate this 
requirement, explaining that payment or reimbursement may only be made if a VA or 
other Federal facility was not feasibly available, and an attempt to use them beforehand 
would not have been reasonable. See 38 C.F.R. § 17.1 002(c) and 38 C.F.R. § 
17.120(c). As such, medical care or services provided by a Federal facility, including an 
IHS facility, would not be considered "emergency treatment" under § 1728, and VA 
would not be authorized to payor reimburse for such care or services. However, the 
regulation implementing § 1728 at 38 C.F.R. § 17.120 indicates that payment or 
reimbursement will be made for the expenses of care "in a private or public (or Federal) 
hospital" (emphasis added). 
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has no "contractual or legal recourse against a third party that could reasonably be 
pursued for the purpose of extinguishing, in whole or in part, the veteran's liability to the 
provider" of emergency treatment. 38 C.F.R. § 17.1002(h). VA is the secondary payer 
in any case in which a third party is financially responsible for the Veteran's emergency 
treatment expenses. 38 U.S.C. § 1725(c)(4)(B). This means that VA only pays or 
reimburses for any outstanding emergency treatment expenses after a third party's 
liability is exhausted. A "third party" under § 1725, is defined to include a federal entity. 
38 U.S.C. § 1725(f)(3)(A). IHS is a Federal entity.3 

VA's liability for emergency treatment provided by IHS is limited by these requirements, 
i.e. that a Veteran be personally liable for the emergency treatment, and that VA is the 
secondary payer to any liable third party for the emergency treatment. If a Veteran is 
eligible for services through health programs operated by IHS, Indian tribes, tribal 
organizations and Urban Indian organizations, and the Veteran is provided emergency 
treatment by such programs, the Veteran would not be personally liable for the 
emergency treatment, and VA would not be liable for payment or reimbursement under 
§ 1725.4 Even though IHS, Indian tribes, and tribal and Urban Indian organizations are 
the payer of last resort for services they provide, they are still liable for payment of such 
services to eligible beneficiaries, precluding any personal liability for a Veteran who is 
eligible for services through such programs. 

As indicated, section 2901 (b) does not affect VA's liability for payment of emergency 
treatment under § 1728 or § 1725. VA continues to pay for emergency treatment under 
§ 1728 when payment or reimbursement requirements are met. Additionally, section 
2901 (b) does not change the requirements in § 1725 to require additional payment or 
reimbursement from VA. 

3 It is not clear whether the term "Federal entity" includes health programs in facilities 
operated by Indian tribes, tribal organizations, and Urban Indian organizations. 
However, we do not need to make this determination in order to determine VA's liability 
under § 1725 when emergency treatment is provided by Indian tribes or tribal and 
Urban Indian organizations to eligible individuals. As explained herein, in such 
circumstances, VA's liability would be limited by the requirement that the Veteran be 
personally liable for the emergency treatment. 
411 a Veteran is not eligible for services through health programs operated by IHS, 
Indian tribes, tribal organizations and Urban Indian organizations, and the Veteran is 
provided emergency treatment by such programs, the Veteran may be personally liable 
for the emergency treatment, and VA may be liable for payment or reimbursement for 
such emergency treatment under § 1725. However, VA's liability for payment or 
reimbursement under these circumstances would not be affected by section 2901 (b). 
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Summary of IHCIA Sections 405 and 407 

4. S. 1790, as reported in the Senate in December 2009, was enacted into law by 
section 10221 of Pub. L. 111-148, the Patient Protection and Affordable Care Act 
(PPACA), with the effect of permanently reauthorizing the Indian Health Care 
Improvement Act (IHCIA) and making amendments to the IHCIA. The language of S. 
1790 was not included in PPACA, but rather was incorporated by reference to the bill, 
"as reported by the Comminee on Indian Affairs of the Senate in December 2009". 
PPACA § 10221 (a). Therefore, the language of S. 1790 cannot be found in PPACA and 
must be accessed separately. 

5. Sharing Arrangements. Section 405 of the IHCIA was amended by section 154 of S. 
1790 and, as amended, relates to sharing arrangements between IHS, Indian tribes and 
tribal organizations and VA and 000. Section 154 of S. 1790 states: 

SEC. 154. SHARING ARRANGEMENTS WITH FEDERAL AGENCIES. 
Section 405 of the Indian Health Care Improvement Act (25 U.S.C. 1645) 
is amended to read as follows: 

'SEC. 405. SHARING ARRANGEMENTS WITH FEDERAL AGENCIES. 
. (a) Authority

'(1) IN GENERAL- The Secretary may enter into (or expand) 
arrangements for the sharing of medical facilities and services 
between the Service, Indian tribes, and tribal organizations and the 
Department of Veterans Affairs and the Department of Defense. 
'(2) CONSULTATION BY SECRETARY REQUIRED- The 
Secretary may not finalize any arrangement between the Service 
and a Department described in paragraph (1) without first 
consulting with the Indian tribes which will be significantly affected 
by the arrangement. 

. (b) Limitations- The Secretary shall not take any action under this section 
or under subchapter IV of chapter 81 of title 38, United States Code, which 
would impair-

· (1) the priority access of any Indian to health care services 
provided through the Service and the eligibility of any Indian to 
receive health services through the Service; 
· (2) the quality of health care services provided to any Indian 
through the Service; 
· (3) the priority access of any veteran to health care services 
provided by the Department of Veterans Affairs; 
· (4) the quality of health care services provided by the Department 
of Veterans Affairs or the Department of Defense; or 
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. (5) the eligibility of any Indian who is a veteran to receive health 
services through the Department of Veterans Affairs. 

'(c) Reimbursement- The Service, Indian tribe, or tribal organization shall 
be reimbursed by the Department of Veterans Affairs or the Department of 
Defense (as the case may be) where services are provided through the 
Service, an Indian tribe, or a tribal organization to beneficiaries eligible for 
services from either such Department, notwithstanding any other provision 
of law. 
'(d) Construction- Nothing in this section may be construed as creating 
any right of a non-Indian veteran to obtain health services from the 
Service.'. 

6. Eligible Indian Veterans. Section 407 of the IHCIA was added by section 155 of S. 
1790 and pertains to "eligible Indian Veterans." Section 155 of S. 1790 states: 

SEC. 155. ELIGIBLE INDIAN VETERAN SERVICES. 
Title IV of the Indian Health Care Improvement Act (25 U.S.C. 1641 et 
seq.) (as amended by section 101 (b)) is amended by adding at the end 
the following: 

'SEC. 407. ELIGIBLE INDIAN VETERAN SERVICES.
 
'(a) Findings; Purpose

'(1) FINDINGS- Congress finds that-
'(A) collaborations between the Secretary and the Secretary 
of Veterans Affairs regarding the treatment of Indian 
veterans at facilities of the Service should be encouraged to 
the maximum extent practicable; and 
'(B) increased enrollment for services of the Department of 
Veterans Affairs by veterans who are members of Indian 
tribes should be encouraged to the maximum extent 
practicable. 

'(2) PURPOSE- The purpose of this section is to reaffirm the goals 
stated in the document entitled' Memorandum of Understanding 
Between the VNVeterans Health Administration And HHS/lndian 
Health Service' and dated February 25,2003 (relating to 
cooperation and resource sharing between the Veterans Health 
Administration and Service). 

'(b) Definitions- In this section: 
'(1) ELIGIBLE INDIAN VETERAN- The term' eligible Indian 
veteran' means an Indian or Alaska Native veteran who receives 
any medical service that is-
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'(A) authorized under the laws administered by the Secretary 
of Veterans Affairs; and 
'(B) administered at a facility of the Service (including a 
facility operated by an Indian tribe or tribal organization 
through a contract or compact with the Service under the 
Indian Self-Determination and Education Assistance Act (25 
U.S.C. 450 et seq.)) pursuant to a local memorandum of 
understanding. 

'(2) LOCAL MEMORANDUM OF UNDERSTANDING- The term 
'local memorandum of understanding' means a memorandum of 
understanding between the Secretary (or a designee, including the 
director of any area office of the Service) and the Secretary of 
Veterans Affairs (or a designee) to implement the document entitled 
'Memorandum of Understanding Between the VAIVeterans Health 
Administration And HHS/lndian Health Service' and dated February 
25, 2003 (relating to cooperation and resource sharing between the 
Veterans Health Administration and Indian Health Service). 

'(c) Eligible Indian Veterans Expenses
'(1) IN GENERAL- Notwithstanding any other provision of law, the 
Secretary shall provide for veteran-related expenses incurred by 
eligible Indian veterans as described in subsection (b)(1 )(B). 
'(2) METHOD OF PAYMENT- The Secretary shall establish such 
guidelines as the Secretary determines to be appropriate regarding 
the method of payments to the Secretary of Veterans Affairs under 
paragraph (1). 

'(d) Tribal Approval of Memoranda- In negotiating a local memorandum of 
understanding with the Secretary of Veterans Affairs regarding the 
provision of services to eligible Indian veterans, the Secretary shall consult 
with each Indian tribe that would be affected by the local memorandum of 
understanding, 
. (e) Funding

'(1) TREATMENT- Expenses incurred by the Secretary in carrying 
out subsection (c)(1) shall not be considered to be Contract Health 
Service expenses. 
'(2) USE OF FUNDS- Of funds made available to the Secretary in 
appropriations Acts for the Service (excluding funds made available 
for facilities, Contract Health Services, or contract support costs), 
the Secretary shall use such sums as are necessary to carry out 
this section.,.5 

5 Note that section 2901 (b) of PPACA pertains to "Health programs operated by the 
Indian Health Service, Indian tribes, tribal organizations, and Urban Indian 
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Analysis of IHCIA Sections 405 and 407 

7. Sharing Arrangements. Section 405 of IHCIA permits, but does not require HHS to 
enter into new or expand existing sharing arrangements between VA and IHS, Indian 
tribes, and tribal organizations. IHCIA § 405(a)(1). Sharing arrangements entered into 
or expanded under this section or under subchapter IV of chapter 81 of title 386

, may 
not impair eligibility or priority access for eligible beneficiaries, or the quality of services 
provided. IHCIA § 405(b). The authorization to enter into or expand sharing 
arrangements under section 405 of IHCIA may not be construed to create any right of 
non-Indian Veterans to obtain IHS health services. IHCIA § 405(d). Under the sharing 
arrangements, if entered into, VA is required to reimburse IHS, an Indian tribe, or a 
tribal organization where services are provided through such entities to beneficiaries 
who are eligible for services from VA, notwithstanding any other provision of law.? 
IHCIA § 405(c). If these sharing arrangements are entered into with HHS or expanded, 
we recommend that VA ensure the terms of the reimbursements are stipulated under 
the language of the sharing arrangements, including the services that will be provided 
through IHS, an Indian tribe, or a tribal organization under the sharing arrangement. 

Subsection (c) of section 405 of IHCIA does not establish a requirement for VA to 
reimburse IHS, an Indian tribe, or a tribal organization in all cases where services are 
provided through such entities to beneficiaries who are eligible for services from VA. 
"[AJ statutory subsection may not be considered in a vacuum, but must be considered in 

organizations' (emphasis added), whereas sections 405 and 407 of IHCIA reference 
only the Indian Health Service, Indian tribes, and tribal organizations. 
6 SUbchapter IV of chapter 81 of title 38, includes VA's authority, under 38 U.S.C. § 
8153, to make arrangements by contract or other form of agreement for the mutual use, 
or exchange of use, of health-care resources between VA health-care facilities and any 
health-care provider, or other entity or individual. However, the requirements of § 8153 
differ from the requirements in section 405 of IHCIA, including section 405's 
requirement that sharing arrangements entered into under section 405 may not be 
construed to create any right of non-Indian Veterans to obtain IHS health services. 
?This means that under a sharing arrangement, VA would be required to reimburse 
IHS, an Indian tribe, or a tribal organization despite the limitation in 38 C.F.R. § 
17.38(c)(5), which provides that VA's medical benefits package does not include 
"[h]ospital and outpatient care for a veteran who is either a patient or inmate in an 
institution of another government agency if that agency has a duty to give the care or 
services." We are not aware if the limitation in 38 C.F.R. § 17.38(c)(5) has been applied 
to limit VA's liability for payment to IHS in the past; however, under the language of 
section 405 of IHCIA ("notwithstanding any other provision of law"), 38 C.F.R. § 
17.38(c)(5) may not be applied to limit VA's reimbursement under sharing agreements 
entered into with HHS or expanded under section 405. 
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reference to the statute as a whole and in reference to statutes dealing with the same 
general subject matter." See 2A Norman J. Singer, Sutherland Statutory Construction, § 
46.05 (6th ed. 2000). Subsection (c) of section 405 must be read in conjunction with the 
rest of section 405 to mean that only pursuant to sharing arrangements willIHS, Indian 
tribes, and tribal organizations be reimbursed by VA where services are provided 
through IHS, an Indian tribe, or a tribal organization to VA beneficiaries. 

This interpretation is supported by section 407 of IHCIA. Under section 407 of IHCIA, 
HHS is required to establish guidelines regarding the method for which payments will be 
made to VA for the "veteran-related expenses" incurred by certain "eligible Indian 
Veterans" who receive medical services administered at an IHS facility pursuant to a 
local memorandum of understanding. If VA were required to reimburse IHS, an Indian 
tribe, or a tribal organization in all cases where services are provided through such 
entities to beneficiaries who are eligible for services from VA, there would be no need 
for HHS to reimburse VA for "veteran-related expenses." 

This interpretation is also supported by section 405(b), which requires that sharing 
arrangements, if entered into, may not impair the quality of health care services 
provided by VA. If VA were required to reimburse IHS, an Indian tribe, or a tribal 
organization without regard to sharing arrangements, VA would not be able to monitor 
the quality of health care services provided. 

8. October 2010 MOU. The "Memorandum of Understanding Between the Department 
of Veterans Affairs (VA) and Indian Health Service (IHS)" entered into on October 1, 
2010 (hereinafter referred to as the October 2010 MOU), is not a sharing arrangement 
under which VA is required to reimburse IHS, an Indian tribe, or a tribal organization in 
all cases where services are provided through such entities to VA beneficiaries. Rather, 
the October 2010 MOU "establishes mutual goals and objectives for ongoing 
collaboration between VA and IHS," and provides authority for collaboration between 
the agencies to ''facilitate development of additional agreements around specific 
activities." The October 2010 MOU acknowledges that "implementation of such efforts 
requires local adaptation to meet the needs of individual tribes, villages, islands, and 
communities, as well as local VA, IHS, Tribal, and Urban Indian health programs." 

The October 2010 MOU does not contain any terms requiring VA or VHA to pay for any 
and all health care services provided to Veterans. Though paragraph number 6 on 
page 3 of the October 2010 MOU contemplates that "payment and reimbursement 
policies and mechanisms" will be developed, it does not contain the terms of these 
payments or reimbursements, and it does not indicate that payments or reimbursements 
will only be from VA to IHS. We recommend that any agreements or arrangements, 
entered into regarding "payment and reimbursement policies and mechanisms" 
pursuant to the goals of the October 2010 MOU, address the circumstances under 
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which VA will provide reimbursements under the particular agreement. In addition, we 
recommend that agreements or arrangements address the services that will be covered 
under such agreements or arrangements. 

9. Veteran-Related Expenses. Under section 407 of IHCIA, HHS is required to provide 
for Veteran-related expenses incurred by eligible Indian Veterans where a medical 
service is administered at an IHS facility pursuant to local MOU notwithstanding any 
other provision of law, and HHS is required to establish guidelines regarding the method 
of payments to VA for such purpose. This means that when an Indian or Alaska Native 
Veteran receives any medical service at an IHS facility (including a facility operated by 
an Indian tribe or tribal organization through a contract or compact with IHS) pursuant to 
a local MOU with VA, HHS will pay VA for the Veteran-related expenses incurred by 
such individual. The term "veteran-related expenses" is not defined in the statute. We 
recommend that local MOUs clearly define which "veteran-related expenses" HHS will 
be paying to VA, and under what circumstances these payments will be made. In 
addition, we recommend that local MOUs clearly define the medical services that will be 
covered under each local MOU. 

"Local Memorandum of Understanding" is defined in section 407 as an MOU entered 
into between HHS and VA to implement the "Memorandum of Understanding Between 
the VNVeterans Health Administration and HHS/lndian Health Service" entered into on 
February 25, 2003 (hereinafter referred to as the February 2003 MOU). Taken literally, 
this would mean that the requirements in section 407 only apply to those MOUs entered 
into at the local level to implement the February 2003 MOU, and HHS would only be 
required to pay "veteran-related expenses" for services administered under local MOUs 
entered into to implement the February 2003 MOU, not the October 2010 MOU. The 
February 2003 MOU was replaced and superseded by the October 201 0 MOU after 
enactment of section 407, so it is conceivable, that local MOUs will now be entered into 
to implement the October 2010 MOU and not the February 2003 MOU. When this 
section was drafted, Congress could not have contemplated that the February 2003 
MOU would have been replaced and superseded by the October 2010 MOU. 

We believe a literal reading of this section would not be appropriate, and the 
requirements of section 407 are not limited to MOUs entered into at the local level to 
implement the February 2003 MOU. Statutes should be read to give effect to the 
expressed intent of Congress. See Singer, supra, § 46.03. "[W]hen a literal 
enforcement would lead to consequences which the legislature could not have 
contemplated, courts are bound to presume that such consequences were not intended 
and adopt a construction that will promote the purpose for which the legislation was 
passed." l.!i. § 46.02. In this case, a literal interpretation of the statute would mean that 
the requirements of section 407 would not apply to MOUs entered into to implement the 
October 2010 MOU, and would only apply to MOUs entered into to implement the 

EXHIBIT 1

Case 2:16-cv-00772-ROS   Document 16-1   Filed 09/09/16   Page 11 of 14



12. 

VHA Chief Business Officer (16) 

February 2003 MOU. We believe this would frustrate the stated intent of Congress, 
which is to further cooperation, resource sharing, and collaboration between VA and 
IHS. The stated purpose of Congress in section 407 is to reaffirm the goals in the 
February 2003 MOU relating to cooperation and resource sharing between VHA and 
IHS, IHCIA § 407(a)(2), and the October 2010 MOU, by its express terms, builds upon 
the February 2003 MOU. Furthermore, the "Findings" in section 407(a)(1), encourage 
collaborations between HHS and VA regarding the treatment of Indian Veterans at IHS 
facilities, and encourage increased enrollment for VA services by Veterans who are 
members of Indian tribes. IHCIA § 407(a)(1). 

Therefore, to be considered a "Iocal memorandum of understanding" under section 407, 
it is not relevant whether the local MOU is or was entered into to implement the 
February 2003 MOU or the October 2010 MOU. A local MOU entered into to implement 
either the February 2003 MOU or the October 2010 MOU will be considered a "Iocal 
memorandum of understanding" under section 407, and HHS is required to pay VA for 
the Veteran-related expenses incurred by eligible Indian Veterans where a medical 
service is administered at an IHS facility pursuant to such local MOU. 

CONCLUSIONS 

1. Under the provisions of the Indian Health Care Improvement Act, when would
 
VA be required to pay for health care provided or authorized by IHS or tribal
 
organizations?
 

3. Under HCIA, what are the limitations on VA's liability for payment?B 

VA is liable for payments under section 2901(b) of PPACA, only in cases where VA is 
legally required to pay for or has assumed liability to pay for services provided by IHS, 
tribes, and tribal and Urban Indian organizations to eligible beneficiaries. Section 
2901 (b) does nothing to change or expand VA's liability for payment. 

If sharing arrangements are entered into with HHS or expanded under section 405 of 
IHCIA, under those sharing arrangements, VA is required to reimburse IHS, an Indian 
tribe, or a tribal organization where services are provided through such entities to 
beneficiaries who are eligible for services from VA notwithstanding any other provision 
of law. If these sharing arrangements are entered into with HHS or expanded, we 
recommend that VA ensure the terms of the reimbursements and the limitations on VA's 
liability for payment are stipulated under the language of the sharing arrangements, 

8 Questions 1 and 3 and questions 2 and 4 are related. As a result, the answers have
 
been grouped.
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including the services that will be provided by IHS, an Indian tribe, or a tribal 
organization under the sharing arrangement. 

2. Can the current Memorandum of Understanding between VHA and IHS be 
considered a sharing agreement under the Patient Protection and Affordable Care 
Act that requires VHA to pay for any and all health care services provided to 
Veterans? 

4. Does the current VHA-IHS MOU cover tribal facilities for which IHS does not 
provide oversight?9 

The "Memorandum of Understanding Between the Department of Veterans Affairs (VA) 
and Indian Health Service (IHS)" entered into on October 1,2010, is not a sharing 
arrangement under which VA is required to reimburse IHS, an Indian tribe, or a tribal 
organization in all cases where services are provided through such entities to VA 
beneficiaries. We recommend that any sharing arrangements, entered into pursuant to 
the goals of the October 2010 MOU or pursuant to section 405 of IHCIA, address the 
circumstances under which VA will provide reimbursements under the particular 
arrangement, Including the services that will be provided by IHS, an Indian tribe, or a 
tribal organization under the sharing arrangement. In addition, we recommend that any 
sharing arrangements address the treatment of tribal facilities for which IHS does not 
provide oversight. 

5. Is VA liable for payment for health care services retroactively back to March 
2010, or some other date? 

No. As indicated, VA is liable for payments under section 2901 (b) of PPACA, only in 
cases where VA is legally required to pay for or has assumed liability to pay for services 
provided by IHS, tribes, and tribal and Urban Indian organizations to eligible 
beneficiaries. 

6. Does this apply to enrolled Native Veteran's only? 

As indicated, VA is liable for payments under section 2901 (b) of PPACA, only in cases 
where VA is legally required to pay for or has assumed liability to pay for services 

9 OGC clarified with representatives of the Chief Business Office that this question was 
intended to clarify whether the October 2010 MOU is considered a sharing agreement, 
or if VA would have to construct and sign individual sharing agreements with local VA 
Medical Centers for the specific purpose of reimbursement under this authority. This 
question is related to the payment piece only. 
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provided by IHS, tribes, and tribal and Urban Indian organizations to eligible 
beneficiaries. 

Please note that, in general, VA does not have authority to provide hospital care or 
medical services to Veterans who are not eligible for or enrolled in VA's system of 
patient enrollment. 38 U.SC § 1705(c)(1). However, under the authority in 38 USC 
§ 1705(c)(2), VA provides hospital care and medical services to two defined groups of 
Veterans regardless of their enrollment in the system of patient enrollment: (1) to 
Veterans who have a service-connected disability rated at 50% or more, and, (2) for the 
12-month period following discharge or release from service, to Veterans who are 
discharged or released from active military, naval, or air service for a disability that was 
incurred or aggravated in the line of duty. In addition, VA also provides hospital care 
and medical services to Veterans for their service-connected disabilities, regardless of 
enrollment. 38 USC. § 1705(c)(2). We recommend that local MOUs or sharing 
arrangements between VA and IHS specify that the population of VA beneficiaries 
includes only those Veterans who are enrolled in VA's system of patient enrollment or 
who are eligible for hospital care and medical services under 38 US.C. § 1705(c)(2). 

7. Is VA liable for the referrals the Indian Health Service makes with enrolled 
Native Veterans to other facilities like Mayo Clinic? 

VA is liable for payments under section 2901 (b) of PPACA, only in cases where VA is 
legally required to pay for or has assumed liability to pay for services provided by IHS, 
tribes, and tribal and Urban Indian organizations to eligible beneficiaries. Section 
2901 (b) does not affect VA's liability to pay for services provided pursuant to referrals 
made by IHS on behalf of eligible Veterans. 

If sharing arrangements are entered into with HHS or expanded under section 405 of 
IHCIA, we recommend that the limitations on VA's liability for payment be stipulated 
under the language of the sharing arrangements. 

WillA Gunn 
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