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BACKGROUND AND INTRODUCTION 

 In 1861, President Lincoln reserved about two million acres of land in the Territory of 

Utah for Indian settlement.1  Congress confirmed the President's action in 1864 and created the 

Uintah Valley Indian Reservation (the “Reservation”). The lands were set apart for the settlement 

and occupation of the different tribes of Indians in the territory, and the present-day Ute Indian 

Tribe includes descendants of the Indians who settled there.  At that time, title to land was not 

transferred to a tribe or individual Indians; instead the federal government continued to own the 

land, but reserved it from sale under surplus land sales acts and held it for the use and benefit of 

the Indians. 

 Before the creation of the Reservation, a national system had emerged for the settlement 

and transfer of federal lands to individuals.  See Exploring the Homestead Timeline, BLM, 2016, 

copy attached as Exhibit A.  It began with the Congressional Act in 1776, which offered large 

sections of land, free of charge, to those who enlisted in the Continental Army to fight the 

Revolutionary War.  By 1801, Congress had granted some preferential rights to pioneers for 

public lands on which they had already settled.  On April 24, 1820, Congress passed the “Sale 

Act,” which made it possible for the federal government to sell smaller amounts of land to 

individuals for $1.25 per acre. Ch. 51, 3 Stat. 566, copy attached as Exhibit B.   

 Over the next forty years, various pieces of legislation related to the acquisition of public 

lands were put forth (with some passing into law), until President Lincoln finally signed the 

                                                 
1 Except where otherwise noted, the content of this section is taken from the following 

sources: Hagen v. Utah, 510 U.S. 399, 402-408 (1994); Ute Indian Tribe v. Myton, -- F.3d --, 
No. 15-4080, pp. 3-4 , 2016 WL 4502057, (10th Cir., August 29, 2016) (“Ute VII”) (copy 
attached as Exhibit C); Ute Indian Tribe v. State of Utah, 716 F.2d 1298-1303-1313 (10th Cir., 
1983)(“Ute II”).    

Case 2:16-cv-00459-DB   Document 15   Filed 10/28/16   Page 3 of 22



 

2 
 

Homestead Act in 1862. Ch. 75, 12 Stat. 392, copy attached as Exhibit D.  The Homestead Act 

opened up ownership for lands in the West to settler-farmers who submitted an application, 

improved their land, and filed for a deed of title after residing on it for five years.  Notably, a 

homesteader could “commute” this process and obtain title faster by using the 1820 Sale Act to 

actually purchase the land. See Homestead Act, § 8. 

 The forces of American expansion, including homesteaders, continued to put 

development pressure on Western lands.  Near the end of the nineteenth century, there was also a 

significant policy change with regard to Indian reservations.  The General Allotment Act of 1887 

expressed this policy, which contemplated replacing large reservations with individual 

allotments of reservation land for each Indian.  According to the Tenth Circuit, there was a 

genuine conviction among “Friends of the Indians” that granting Indians ownership of such 

farmland would improve their welfare. 

 With respect to the Uintah Valley Reservation, Congress appointed commissions to 

negotiate allotments and cessions from the Indians in the 1890s, and in 1902 Congress directed 

that allotments of Reservation land actually be made to the Indians.  But the Indians did not 

consent to the allotment process.  Then, in Lone Wolf v. Hitchcock, 187 U.S. 553 (1903), the 

Supreme Court held that Congress could unilaterally change Indian reservations, and that no 

tribal or Indian consent was required.  Thus, after some intervening acts that extended the time 

for allotments to be completed, Congress passed the 1905 Act, which provided that “said 

unallotted lands, excepting such tracts as may have been set aside as national forest reserve … 

shall be disposed of under the general provisions of the homestead and town-site laws of the 

United States, and shall be opened to settlement and entry by proclamation of the President …”  
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On July 14, 1905, President Roosevelt issued the proclamation that opened up the Reservation to 

“entry, settlement, and disposition” according to existing laws that applied to federal lands. 

 Through these acts, Congress and the President authorized the Secretary of the Interior 

(the “Secretary”) to diminish the Reservation by allotting individual plots to tribal members and 

allowing any land left over to be made available to interested homesteaders.  Thus, massive 

swaths of former Reservation lands passed back in to the public domain.  As the Tenth Circuit 

has recognized, that process—of transferring what were once Reservation lands into private 

hands—continued until 1945.2  At that point, with Congress’s permission, the Secretary issued 

an order withdrawing lands from sale under the land sales acts and returning the remaining 

unclaimed lands to tribal jurisdiction. 

 In opposing Defendants’ Motion to Dismiss, Plaintiff has misunderstood this history, as 

well as the process by which the former Reservation land passed into private ownership.  

Plaintiff stated that because the lands at issue “did not pass pursuant to the 1902-1905 allotment 

legislation, they are Indian Country.” Opposition, p. 3.  This assertion makes no sense.  If the 

lands had been allotted pursuant to that legislation, they would have been lands that might indeed 

be Indian country.  There is no evidence, however, that the lands in this case were ever allotted.  

On the contrary, the record shows that they were homesteaded, purchased and finally patented to 

Loren O. Johnson in 1912 after the Reservation had been opened up for settlement. 

 These lands are just like thousands of other parcels in the Uintah Basin that, prior to 

1945, were patented from the federal government to non-Indians pursuant to the homestead and 

townsite laws.  These lands are currently owned in fee by such parties and their successors.  

                                                 
2 See Ute VII, pp. 3-4, where the Tenth Circuit recently explained that sales of lands 
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Plaintiff’s position that the Secretary of the Interior was not authorized to dispose of the lands in 

this case so the title of the United States has not been “extinguished,” Opposition, p. 3, means he 

does not actually own his land and therefore lacks standing to sue.  Clearly, however, Plaintiff’s 

position that he owns his land (Ver. Compl., ¶ 2) yet the title of the United States was never 

extinguished is inconsistent and incorrect.  As the authority from the U.S. Supreme Court and the 

Tenth Circuit demonstrate, such lands, including Plaintiff’s land, are not Indian country.  Neither 

the Tribal Court nor this Court has jurisdiction over the underlying disputes involving these 

lands.  The Court should grant Defendants’ Motion to Dismiss. 

RESPONSE TO PLAINTIFF’S STATEMENT OF FACTS 

 Plaintiff has presented four sentences of facts.  Defendants’ only objection is to the third 

one: “Austin’s land is fee land, not passing under the 1902-1905 homestead legislation, but 

pursuant to the April 24, 1820, legislation enacted by Congress know [sic] as the Land Act of 

1820, Ch. 51, 3 Stat. 566 (1820).”  The allegation is correct and Defendants do not object to its 

substance:  Austin’s land is fee land and it was patented pursuant to the Land Act of 1820 and 

acts supplemental to it, as stated in the Patent to Loren O. Johnson in 1912.  Defendants’ 

objection is that Plaintiff cites to his own Verified Complaint, ¶ 2, for evidentiary support.  

Plaintiff lacks personal knowledge about how the title to any of the lands has passed over the last 

one-hundred-plus years—except for the conveyance through which he acquired title. See Fed. R. 

Ev. 602.  Also, Plaintiff’s statements about the legal impact of the 1902-1905 legislation and the 

Land Act of 1820 constitute irrelevant legal conclusions.  See Fed. R. Ev. 401, 402, 403; see also 

                                                                                                                                                             
within the boundaries of the Reservation continued until 1945. 
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Wollan v. U.S. Dep't of Interior, Bureau of Land Mgmt., 997 F. Supp. 1397, 1403 (D. Colo. 

1998) (“when a legal opinion is given in affidavit form, it should be stricken”). 

RESPONSE TO PLAINTIFF’S OBJECTIONS TO 
DEFENDANTS’ ALLEGATIONS OF FACT 

 
 Plaintiff objects to about half of Defendants’ factual allegations as irrelevant, without 

explaining why.  For this reason alone, the Court should overrule the objection.  Plaintiffs’ 

objection is nevertheless without merit.  Some of the facts in question, ¶¶ 4-6, relate to the 

ownership of the lands.  Since Plaintiff’s underlying claims are about the boundaries of his land, 

it can hardly be argued that ownership is irrelevant.  Moreover, the current ownership of land is 

relevant to both the “Indian country” and “Montana” analyses raised by Defendants’ motion.  

That the land in question is entirely privately owned by non-Ute tribe members is relevant to the 

questions of whether the Tribal Court and this Court have jurisdiction. 

 The rest of the facts objected to by Plaintiff, ¶¶ 15-28, relate to the prior case Austin v. 

Bingham, in which Mr. Austin sued his neighbors over an easement dispute in state court and 

lost; and recent events on the lands that have led the Defendants (and their spouses) to sue Mr. 

Austin in state court for quiet title, trespass, and other relief.  These facts are relevant to the 

background of the case and whether the lands have been traditionally administered as Indian 

country, which they have not been.  In addition, these facts are clearly relevant to the Montana 

analysis, which compels the conclusion that the Tribal Court lacks jurisdiction.  As examples, 

these facts are probative on the issues of 1) whether this case involves the Ute Tribe’s political 

integrity, economic security, health or welfare, which it does not; 2) whether Plaintiff’s action is 

a bad faith attempt to harass his neighbors and avoid the Utah State Court’s prior rulings against 

him, which it is; 3) whether this Court should wait for the Tribal Court proceedings to conclude, 
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which it should not; and 4) whether, there is any other basis for federal jurisdiction, which there 

is not.  The Court should not disregard these facts. 

 Plaintiff also objects to Paragraphs 14, 41 and 42 as legal conclusions.  Defendants agree 

that Paragraph 14 represents a legal conclusion (none of Plaintiffs’ causes of action presents a 

federal question).  But it is one the Court should reach, and one that is not validly disputed by 

Plaintiff.  Although Paragraphs 41 and 42 are conclusory, they are factual (not legal) conclusions 

based on the evidence presented by Defendants.  As to Paragraph 41, the history of the title to the 

lands is a question of fact.  Defendants have demonstrated that the lands are all part of Lots 1 and 

2 Section 25 of Township 1 North, Range 2 West of the Uintah Special Meridian that were 

patented to Loren O. Johnson in 1912.  There is no evidence in the record to the contrary, and 

Plaintiff’s incorrect labeling of Paragraph 41 as a legal conclusion only signals that he has no 

evidence to dispute this fact.  Although Paragraph 42 represents one of the primary disputed 

issues before the Court (whether the lands are part of the “diminished part” part of the 

Reservation or not), it is a question of mixed fact and law, as Plaintiff admits. Opposition, p. 2.  

Paragraph 42 represents a critical finding the Court should make. 

 Finally, Plaintiff has objected to all Defendants’ factual allegations as hearsay, and 

lacking in foundation and authentication.  This sort of blanket objection, without any explanation 

or citation to authority, should not be well-taken by the Court.  It is meritless anyway.  Many of 

these admissible facts are based on Plaintiff’s own Verified Complaint. See Fed. R. Ev. 

801(d)(2).  Other admissible facts are based on documents filed in other proceedings (including 

documents from the judicial authority itself) or on maps, of which this Court can take judicial 

notice. See Fed. R. Ev. 201(b)(2).  Other admissible facts are based on John Bingham’s sworn 
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affidavit. See Fed. R. Ev. 902(8).  Finally, many of the critical admissible facts are public 

records; records of documents (and statements therein) that affect interests in the lands in 

question; statements in ancient documents; and statements about boundaries and general history 

of the lands.  See Fed. R. Ev. 802(8), (14), (15), (16), and (20); 901(7) and (8); 902(4) and (8); 

and 1002 and 1005. 

 Thus, with the exception of Plaintiff’s ineffective blanket objection, Plaintiff has failed to 

object to or rebut the following paragraphs, which should be deemed admitted by the Court: 

Paragraphs 1-3, 7-13, and 29-40.  Of particular importance are the last grouping, which relate to 

the identity of the lands in question and how they were patented.  The Court should find that all 

of the lands—including the property owned by Mr. Austin and the land owned by Defendants 

Evans and Dietz—are part of Lots 1 and 2 of Section 25 of Township 1 North, Range 2 West of 

the Uintah Special Meridian, and were originally patented from the U.S.A. to Loren O. Johnson 

in 1912, Patent No. 264797 (the “Johnson Patent”).3  

STATEMENT OF ADDITIONAL MATERIAL FACTS 

 Defendants submit the following additional material facts.  Some of these facts are based 

on developments since the filing of Defendants’ Motion to Dismiss on September 15, 2016.  The 

remaining facts are submitted to rebut Plaintiffs’ unfounded allegation that the lands in question 

are “an Indian allotment.” Opposition, p. 3.4   

                                                 
3 Herewith, Defendants have provided a certified copy of the Johnson Patent and certified 

copies of other land-related documents from the public record. See Exhibits G, M, N, O and P. 
To the extent the Court has specific concerns about the evidentiary basis for a finding that the 
lands are not Indian country, Defendants respectfully request that they be allowed a reasonable 
opportunity to address those concerns and remedy them—if they have not already done so.   

 
4 Defendants recognize that Plaintiff may require an opportunity to respond and/or object 
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 1. In response to the Bingham’s Motion to Issue Order to Enforce Prior Judgment 

and to Show Cause in Austin v. Bingham (see Motion to Dismiss, ¶ 28), the Eighth Judicial 

District Court, Judge Samuel Chiara, held an evidentiary hearing on October 3, 2016. See Order, 

dated October 25, 2016, p. 2, copy attached hereto as Exhibit E.  

 2. In its ruling and among other things, the Court held that its prior judgment shall 

remain in full force and effect; and that the existing right-of-way to the Binghams’ property over 

the Austins’ land will not change even if the northern boundary of the Austins’ land is altered.  

Id at pp. 3-4. 

 3. At the October 3 hearing, Officer Liberty Yeates, Deputy Duchesne County 

Sheriff’s Office, provided testimony, including a copy of her Officer Report (the “Police 

Report”), which was admitted into evidence.  Id., at p. 3.  A copy of the Police Report is attached 

hereto as Exhibit F. 

 4. Officer Yeates responded to calls about Mr. Austin’s activities on the lands, and 

met Mr. Austin at the scene.  Mr. Austin claimed the lands were tribal land.  Bureau of Indian 

Affairs (“BIA”) Officer Lt. Brian Tabbee came to scene, and told Mr. Austin that the land was 

not tribal land. See Exhibit F, p. 2 of 3.  

 5. Attached as Exhibit G, hereto, are certified copies of the Johnson Patent and the 

associated BLM land ledger.5 

                                                                                                                                                             
to new facts, and they have no objection to appropriate additional filings from Plaintiff in this 
regard. See also DUCiv.R 7-1(b)(1)(B). 

   
5 With respect to each exhibit containing a patent, Defendants have included a certified 

copy of the patent from the BLM office, and, where available, the corresponding patent as 
recorded at the Duchesne County Recorder’s Office.  See Exhibits. G, M, N, O and P. 
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 6. Attached collectively as Exhibit H, are copies of warranty deeds relating to Mr. 

Austin’s land, going back to 1975, with the last deed being the one transferring title to Mr. and 

Mrs. Austin.  The property descriptions all identify the land as being in Section 25, Township 1 

North, Range 2 West, Uintah Special Base and Meridian.6  

 7. Attached as Exhibit I is a map illustrating that Lots 1 and 2 of Section 25 

described in the Johnson Patent are the same lands as those described in the Austin Deed. 

 8. The Office of the Solicitor of the U.S. Department of the Interior has recently 

generated an interactive map of the area that distinguishes between “Indian Country Jurisdiction” 

and “Non-Indian Country Jurisdiction.” See letter, dated August 29, 2016, from Grant L. 

Vaughn, Senior Attorney, to Chairman Shaun Chapoose of the Ute Tribe, and associated map 

entitled “Land Status of the Uintah Valley Indian Reservation,” dated August 10, 2016 (the 

“August 10 BIA Map”) attached as Exhibits J and K, respectively. 

 9. By the color light blue, the August 10 BIA Map indicates that the lands in 

question are “Land Transferred by ‘Fee Patent’” and are “Non-Indian Country Jurisdiction.” See 

Exhibit L, attached hereto, which is a close-up of the lands in question in this case, and compare 

with map attached as Exhibit I. 

 10. Officials at Duchesne County have also created an interactive map of the area to 

determine if particular parcels are considered Indian Country or not.  This map is available at 

http://maps.duchesne.utah.gov/flexviewers/patentrecords/ and can be searched by patent number.       

                                                 
6 The deed under which Plaintiff received title to the land he lives on vests title in the 

name of Michael P. Austin and Wanda Austin.  Wanda Austin is not named as a Plaintiff and is a 
necessary part to any resolution of a boundary dispute. 
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 11. If the patent number in question, 264797, is entered, the map indicates, by the 

color blue, that the lands are non-Indian country.  

 12. In the Tribal Court case, Janet Cuch, on behalf of Plaintiff’s counsel, requested 

certain land records from the BIA.  Specifically, she requested Indian allotments for the areas 

including the lands in question, and received copies of some such allotments.  These records 

were submitted to the Tribal Court as Exhibit 10 attached to Plaintiff’s opposition to Defendants’ 

Motion to Dismiss.  See Exhibit M, attached hereto, which contains excerpts from the supporting 

memorandum and its Exhibit 10.7 

 13. None of the allotments received by Ms. Cuch and submitted to the Tribal Court 

apply to the lands at issue in this case: Lots 1 and 2 of Section 25 of Township 1 North, Range 2 

West of the Uintah Special Meridian. See Ex. M. 

 14. The Indian allotments submitted by Plaintiff in the Tribal Court case all contain 

the following language:  

 WHEREAS, there has been deposited in the General Land Office of the 
United States a schedule of allotments approved by the Secretary of the Interior  
… [date] … , whereby it appears that … [name] … an Indian of the … [name of 
tribe or band] … tribe or band has been allotted the following described land …  
 

See Ex. M (emphasis added). 

 15. Defendants have obtained the corresponding patents for many of the Indian 

allotments shown in Exhibit M--specifically patents numbered 516434, 777782, 601515, 780412, 

                                                 
7 Defendants have added certified copies of each allotment to the exhibit, which appear 

after the corresponding uncertified copy. 
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424983, and 424984.  Certified copies of these patents are attached hereto as Exhibit N.  Some of 

the allotted lands have yet to be patented.8 

 16. The patents for the Indian allotment land all contain the following language: 

 WHEREAS, an Order of the Secretary of the Interior has been deposited 
in the General Land Office, directing that a fee simple patent issue to the claimant 
… [name of claimant], purchaser of land included in the allotment of  … 
[name of allottee], and described as … [description of land] : … 
  

Ex. N, (emphasis added).  

 17. In contrast, the Patent to Loren O. Johnson, No. 264797, states: 

 WHEREAS, a Certificate of the Register of the Land Office at VERNAL, 
UTAH, Utah, has been deposited in the General Land Office, whereby, it appears 
that full payment has been made by the claimant LOREN O. JOHNSON 
according to the provisions of the Act of Congress of April 24, 1820, entitled 
“An Act making further provision for the sale of the Public Lands” and the 
acts supplemental thereto, for the LOTS ONE AND TWO AND THE WEST 
HALF OF THE NORTHEAST QUARTER OF SECTION TWENTY-FIVE IN 
TOWNSHIP ONE NORTH OF RANGE TWO WEST OF THE UINTA 
SPECIAL MERIDIAN, UTAH, … 
  

See Ex. G.  

 18. Defendants have obtained patents from certain sites located in Myton, Utah, 

which was the location of events in the Hagen and Perank cases.  Certified copies of these 

patents (the “Myton Patents”) are attached hereto as Exhibit O.   

 19. Defendants have obtained patents from certain sites located in Roosevelt, Utah, 

which is commonly known to be a non-Indian country town in its entirety.  See also August 10 

BIA Map.  Certified copies of these patents (the “Roosevelt Patents) are attached hereto as 

                                                 
8 Though not the case for the lands before the Court in this case, it is not unusual that 

allotted lands and homesteaded lands have yet to receive patents from the United States.  
Sometimes the government does not issue the patents due to oversight, and that is the case for 
some of the allotments submitted by the Austins to the Tribal Court. 
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Exhibit P.  Defendants are informed and believe that these patents are for the lands that now 

house the Roosevelt City offices, the Utah Eighth District Court, the Crossroads Senior Center, 

the Wells Fargo and Zions Banks, and the Frontier Grill and Motel. 

ARGUMENT 

I. THIS COURT SHOULD PRESENTLY DECIDE THE PRELIMINARY 
 QUESTION OF WHETHER THE TRIBAL COURT HAS JURISDICTION 
 
 There is no dispute that whether the Tribal Court has jurisdiction over these lands and 

these parties presents a federal question this Court should answer. See Opp. at p. 2; Nat'l 

Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 852–53 (1985).  

Plaintiff’s lawsuit in this Court is based on the premise that the lawsuit in the Tribal Court was 

proper, and that Plaintiff exhausted his remedies there.  Although there is a dispute about 

whether Plaintiff satisfied the exhaustion requirement, there is no dispute that this question 

should be answered now, without waiting for any further proceedings in the Tribal Court.  On 

this motion, the Court should decide whether jurisdiction over the underlying boundary dispute 

was proper in the Tribal Court—and, by extension, this Court.  

II. DEFENDANTS HAVE DEMONSTRATED THAT THE TRIBAL COURT LACKS 
 JURISDICTION BECAUSE THE LANDS INVOLVED ARE NOT INDIAN 
 COUNTRY 
 
 In his opposition, Plaintiff asserts that whether the lands are Indian country is a “mixed 

question of law and fact.” Opp., p. 2.  Defendants do not disagree.  Indeed, Defendants have 

conclusively demonstrated, both as matters of law and fact, that the lands are not Indian Country.  

 A. The Law of “Indian Country” As Applied to This Case 

 In arguing that the lands are Indian country, Plaintiff makes at least two fundamental 

mistakes of law.  First, that in order to constitute non-Indian country fee land, the lands must 
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have passed from trust to fee status “pursuant to the 1902 to 1905 allotment legislation.” Opp. p. 

3.9  Second, that after 1910 the Secretary of the Interior “did not have the authority” to 

“extinguish Indian title to the lot in question.” Id. at p. 5. 

 As to the first point of law, the 1902 to 1905 Congressional acts were not the actual 

mechanisms by which land passed from the U.S. Government to non-Indians.  As explained 

above (supra, pp. 2-3); in Defendants’ opening memorandum, pp. 11-12; and by the Tenth 

Circuit in the various Ute cases, this legislation dealt with the allotment of lands to Indians and 

the “opening up” of previously reserved lands to non-Indian settlers.  These acts alone did not 

serve to pass title to non-Indians.  On the contrary, President Roosevelt’s proclamation makes 

absolutely clear that land which was not allotted to Indians would be subject to “settlement and 

disposition under the general provisions of the homestead and townsite laws of the United 

States.” See Hagen v. Utah, 510 U.S. 399 at 407-08 (1994).  In other words, the 1902-1905 

legislation “un-reserved” the unallotted lands that had previously been reserved by President 

Lincoln in 1861.  As un-reserved and unallotted lands, such lands became part of the public 

domain and subject to disposition under the existing laws the nation had already developed for 

the conveyance of lands from the public domain to private parties.10  

                                                 
9 Plaintiff’s confusion may be traceable to Ute V, 114 F.3d 1513, 1530 (10th Cir. 1997), 

where the Tenth Circuit used the same language.  Defendants submit that the Tenth Circuit’s use 
of the phrase “pursuant to” was imprecise shorthand and did not mean that these particular acts 
would serve as the legislative mechanism by which title would be conveyed.  As explained 
below, any argument to the contrary is unpersuasive. 

   
10 This conclusion is also supported by the 1945 Order of Restoration, which restored 

much, if not all, of the unallotted lands that had not passed into private hands in the interim to the 
Tribe.  According to the Tenth Circuit, the 1945 order recited that unallotted lands had 
previously been “made subject to disposal under the laws applying to public lands.” Ute II, 716 
F.2d 1298 at 1313. 
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 In contending that the lands had to be conveyed pursuant to the 1902-1905 legislation in 

order to be private fee land, Plaintiff has things backwards.  This legislation enabled the 

allotment of reserved land to Indians, and it also opened up the previously reserved lands—

except for those that were allotted—to the public domain.  (What this legislation did not do was 

effectuate the transfer of public domain lands into private hands.)  Notably, all of the Indian 

allotments that Plaintiff submitted to the Tribal Court refer to a schedule of allotments approved 

by the Secretary of the Interior on July 18, 1905, and they have an actual allotment date of 

August 9, 1905, signed on behalf of the President. See Ex. M.  Not surprisingly, these allotments 

occurred just prior to the August 28th deadline in President Roosevelt’s proclamation. See Hagen, 

510 U.S. at 408. 

 Thus, if Lots 1 and 2 of Section 25 of Township 1 North, Range 2 West of the Uintah 

Special Meridian, which is are the lands in question, actually did “fall[] into the category of an 

Indian allotment,” Opp., p. 3, we would expect to see similar allotment documents for them.  But 

there are no such documents.  If there were, and if the lands had been subsequently transferred 

by an Indian allottee to a non-Indian, the lands might fall into the third category (category “c”) of 

the four categories of Indian lands identified in Ute V, 114 F.3d at 1529-30.  Then the lands 

might indeed be Indian country as Plaintiff contends.  But Plaintiff has provided no evidence that 

these lands were ever allotted.  Therefore he has failed to meet his burden11 of showing that the 

lands fall into this category of Indian country lands, or either of the other two categories 

identified in Ute V. 

                                                                                                                                                             
 
11 As Plaintiff has acknowledged, “if jurisdiction is challenged, the burden is on the party 

claiming jurisdiction to show it by a preponderance of the evidence.” Opp., p. 6, citing Kames v. 
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 As to the second point of law, Plaintiff’s position—that the Secretary of the Interior had 

no authority to extinguish Indian title to unallotted lands after 1910—is directly contradicted by 

the Tenth Circuit, which has observed that after the 1902-1905 legislation, “massive swaths of 

former Ute reservation lands passed back into the public domain” up until 1945. Ute VII, at pp. 

3-4; see also Ute III, 773 F.2d 1087 (10th Cir. 1985).  The Tenth Circuit has repeatedly 

acknowledged that from 1905 to 1945 lands “passed to non-Indian settlers.” Ute VII, pp. 7-8, 

citing prior Ute decisions.  And earlier this year the Tenth Circuit forcefully confirmed the 

following: 

 “lands that passed from tribal trust to fee status pursuant to non-Indian settlement 
between 1905 and 1945 do not qualify as Indian country”; 
 

 “parcels of land transferred to nontribal members between 1905 and 1945 are not 
Indian country”; and 
 

 [after Hagen] “all former reservation lands transferred to nontribal members 
between 1905 and 1945 no longer qualified as Indian country.” 
 

Id. at pp. 9, 11-12 (emphases in original, citations and internal quotations omitted). 

 Undaunted, Plaintiff cites to Cohen’s Handbook of Federal Indian Law, § 5,03[3][a], in 

support of his position.  Plaintiff’s reliance on Professor Cohen is misplaced, and clearly cannot 

override the unequivocal statements from the Tenth Circuit.  The cited section from Cohen 

demonstrates Plaintiff’s misunderstanding.  Instead of the extinguishment of Indian title, it deals 

with the BIA’s management of Indian trust assets.  But the lands in question were no longer 

Indian trust assets after the 1902-1905 legislation.  As explained above, that legislation opened 

up un-allotted Indian land to the public domain.  It has been conclusively held that these acts 

were intended by Congress to diminish, and did in fact diminish, the Reservation.  See Hagen, 

                                                                                                                                                             
Boeing Co., 335 F.3d 1189, 1193 (10th Cir. 2003). 
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510 U.S. at 409 and Ute V, 114 F.3d at 1516).  Thus, Plaintiff’s contention that there was no 

Congressional intent in 1912 to extinguish Indian title to the lands in question is simply wrong.  

By 1912, these lands had been removed from trust status for years, and they were subject to 

homestead and townsite laws just like thousands of other parcels in the public domain. 

 Notwithstanding Plaintiff’s misinterpretations, the applicable law is clear: Lands that 

passed from tribal trust to fee status pursuant to non-Indian settlement between 1905 and 1945 

are not Indian country. See Ute V, 114 F.3d at 1529-30; Ute VII, at pp. 7-8.  If it can be shown 

that the lands in question passed from tribal trust to fee status between 1905 and 1945, the lands 

are not Indian Country.  As explained below and in their opening memorandum, Defendants 

have made this showing.   

 B. The Facts Demonstrate that these Lands Are Not Indian Country 

 Even though they do not believe it is their burden to prove lack of jurisdiction, 

Defendants have submitted evidence showing that the Tribal Court, and by extension this Court, 

lack jurisdiction over the underlying boundary dispute.  Most, if not all, of these facts stand 

undisputed, notwithstanding Plaintiff’s ineffective evidentiary objections 

 It is undisputed that the lands of Plaintiff and Defendants Dietz and Evans were all part of 

Lots 1 and 2, Section 25 of Township 1 North, Range 2 West of the Uintah Special Meridian.  

They were patented to Loren O. Johnson, a non-Indian, in 1912.  It is undisputed that prior to the 

Johnson Patent, which vested title in Mr. Johnson, he filed a Homestead Entry in 1909 and then 

“commuted” the process by paying some amount for the land himself.  All this occurred between 

1905 and 1945.  Thus, the established test for whether this is fee land has been satisfied: The 
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land is non-tribal fee land.  There is no evidence that these lands were ever allotted to an Indian 

or that they passed into the hands of a Ute tribal member or the Ute Tribe itself.   

 Even though the foregoing evidence is admissible and conclusive, Defendants have 

provided additional evidence confirming that this land is not Indian country: 

 The language of the Johnson Patent itself says that title is being conveyed 
according to the 1820 Sale Act and acts supplemental thereto, which is 
consistent with the 1902-1905 Acts and President Roosevelt’s proclamation.  
See Ex. G.  By contrast, the patents for land that was allotted to Indians does 
not contain this language and instead explicitly refers to land included in a 
prior allotment. See Ex. N. 
 

 Patents for certain land in Roosevelt, Utah, which is commonly known to 
be a non-Indian-country town in its entirety, are similar to the Johnson Patent. 
See Ex. P.  These patents reference the 1862 Homestead Act, the 1820 Sale 
Act, and acts supplemental thereto, and are dated 1906, 1908 and 1909.  They 
make no mention of the 1902-1905 Acts. 
 

 Patents for certain land in Myton, Utah, which is where the crimes in the 
Hagen and Perank cases took place.  See Ex. O.  These patents all reference 
the 1820 Sale Act, and acts supplemental thereto, and are dated 1906.  These 
appear to be town lots, as opposed to homesteads. 
 

 The August 10 BIA Map, which clearly indicates by color (light blue) that 
the parcels in question are “land transferred by fee patent” and are “non-
Indian country jurisdiction.” See Exs. K and L. 
 

 The Duchesne County interactive map, available online at 
http://maps.duchesne.utah.gov/flexviewers/patentrecords/, which shows that 
the patent number in question, 264797, was patented from the U.S.A. to Loren 
O. Johnson on May 8, 1912 by the act of April 24, 1820.  This map indicates 
by color (blue) that the land covered by the Johnson Patent is “non Indian 
country.” 

 
 When, in light of the recent boundary dispute, BIA Officer Lt. Brian 

Tabbee was called to the scene, officer Tabbee told Plaintiff that the land was 
not tribal land. See Ex. F.  
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By contrast, Plaintiff has not submitted a single document to show that the lands were ever 

allotted to Indians or are otherwise Indian country.  The Court should find as a matter of fact that 

all the property subject to Plaintiff’s action is private fee land that is not Indian country. 

 The Court should also take the ongoing case of Austin v. Bingham into consideration, 

despite Plaintiff’s incorrect contention that those proceedings are irrelevant. That case concerns 

the same parcel of Plaintiff’s land, and the land of one of Plaintiff’s other neighbors.  It is not 

irrelevant.  Plaintiff simply cannot avoid the fact that he and his spouse willingly filed that case 

in Utah State court, not Tribal Court.  This constitutes compelling evidence that his land is not 

Indian country, and the Court should so find. 

III. THERE IS NO BASIS FOR TRIBAL JURISDICTION UNDER THE 
 EXCEPTIONS TO MONTANA’S GENERAL RULE 
 
 Another possible basis for Tribal Court jurisdiction would be under Montana’s general 

rule and its exceptions. See Mot. to Dismiss, pp. 13-15.  But Plaintiff has disregarded this basis 

for jurisdiction.  He has not attempted to rebut Defendants’ arguments in this regard; nor has he 

offered any evidence that would satisfy either of the two exceptions to the rule.  Thus, the Court 

should find that there is no basis for tribal jurisdiction based on Montana’s general rule. 

IV. THE SUBSTANCE OF THIS CASE DOES NOT PRESENT A FEDERAL 
 QUESTION OR DIVERSITY AMONG THE PARTIES; IT IS A STATE COURT 
  MATTER 
 
 Plaintiff has not disputed Defendants’ characterization of the underlying dispute as one 

related to the boundaries and other aspects of real property, which is all located in Duchesne 

County.  None of the parties is a member of the Ute Tribe.  Other than questions related to the 

jurisdiction of the Tribal Court, Plaintiff has offered no basis for the ongoing exercise of federal 

jurisdiction.  Put another way, the only federal question is whether the Tribal Court has 
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jurisdiction, and once that question is answered—assuming it is answered in the negative—there 

is no longer a federal question.  The substance of this case is a State Court matter, and the Court 

should dismiss this case so the parties’ disputes can be litigated there.12 

CONCLUSION 

 For the reasons stated herein, this Court should 1) hold that the Tribal Court lacks 

jurisdiction over this matter and these parties, and 2) dismiss Plaintiff’s Complaint for lack of 

subject matter jurisdiction. 

  Respectfully submitted this 28th day of September, 2016. 

McKEACHNIE LAW OFFICES, P.C. 
 

By:  /s/ Gayle McKeachnie   
Gayle McKeachnie 
 
 
PRINCE YEATES & GELDZAHLER 
 
By: /s/ Thomas R. Barton   
Thomas R. Barton 
Alex B. Leeman 
Attorneys for Plaintiffs 

 
 
 
 

                                                 
12 Defendants note that neither defendant Evans nor Butterfield should be a part of this 

case because neither of them owns property in the area.  Furthermore, the Tribal Court had 
dismissed the case against Butterfield based on lack of jurisdiction.  Butterfield should never 
have been named as defendant in this case, and he reserves his ability to seek reasonable attorney 
fees and other relief if this Court also decides that Tribal jurisdiction was lacking.  
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Certificate of Service 
 

I hereby certify that on this 28th day of September, 2016, I electronically filed the 
foregoing with the Clerk of Court using the CM/ECF system which sent notification of such 
filing to the following: 

 
John D. Hancock 
Skipper M Dean 
JOHN D. HANCOCK LAW GROUP, PLLC 
72 North 300 East, Suite A (123-13) 
Roosevelt, UT  84066 
Jhancocklaw.ut@gmail.com 
 

 
 

 
 

/s/ Thomas R. Barton    
 

 
 
4816-2390-9691, v.  1 
 
 

Case 2:16-cv-00459-DB   Document 15   Filed 10/28/16   Page 22 of 22


