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John D. Hancock (#10435) 

Skipper M. Dean (#14968) 

JOHN D. HANCOCK LAW GROUP, PLLC 

72 North 300 East, Suite A (123-13) 

Roosevelt, UT 84066 

Phone:  (435) 722-9099  

Fax:      (435) 722-9101 

Jhancocklaw.ut@gmail.com  

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

351 SOUTH WEST TEMPLE 

SALT LAKE CITY, UTAH 84101 

MICHAEL P. AUSTIN, 

 

  Plaintiff, 

 

vs. 

 

GARY DIETZ, HOWARD G.  

WARREN, FERRINGTON EVANS  

AND WADE BUTTERFIELD, 

 

  Defendants. 

RESPONSE TO DEFENDANT’S 

MOTION TO DISMISS 

 

 

 

 

 

 

Case No.:  2:16-CV-00459 

Judge:   Honorable Dee Benson 

COMES NOW, Plaintiff, MICHAEL P. AUSTIN (“Mike”), by and through his counsel 

of record, JOHN D. HANCOCK, ESQ. and SKIPPER M. DEAN, ESQ., of and for the law firm 

of John D. Hancock Law Group, PLLC., and pursuant to Utah R. of Fed. P. 7, hereby submits his 

Response to Defendant’s Motion to Dismiss. 

I.  INTRODUCTION 

 Defendants present the Court with a false dichotomy.  Defendants argue that if the Ute 

Tribal court lacks jurisdiction then this Court also lacks jurisdiction.  Assuming arguendo that 

the Ute Tribal court lacks jurisdiction over the non-Indian defendants, it does not also follow that 

this Court lacks federal question jurisdiction.  This Court has subject matter jurisdiction because 
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the federal question presented is whether or not the land in question is Indian Country.  To hold 

otherwise would allow the state court to define the extent and boundaries of Indian Country 

within the Uintah and Ouray Reservation of the Ute Indian Tribe. 

II.  FACTS 

 Plaintiff, Michael P. Austin ("Austin"), is a member of the Sioux Tribe; a federally 

recognized Indian tribe.  See Verified Complaint at ¶2.  Austin owns real property within the 

exterior boundaries of the Uintah and Ouray Reservation of the Ute Indian Tribe which is also a 

federally recognized Indian tribe. Id.  Austin's land is fee land, not passing under the 1902-1905 

homestead legislation, but pursuant to the April 24, 1820, legislation enacted by Congress know 

as the Land Act of 1820, Ch. 51, 3 Stat. 566 (1820).  Id.  Austin is seeking declaratory judgment 

as to the boundary lines of his property.  See Verified complaint at ¶49-61.   

III.  ARGUMENT 

A.   Federal Question Jurisdiction 

 Defendants argue that the land at issue is not located in Indian Country.1 This is precisely 

the federal question presented that bestows jurisdiction on this Court.  "Under 18 U.S.C. § 1151, 

the Tribe and the federal government have civil and criminal jurisdiction over "Indian country." 

Pittsburg & Midway Coal Mining Co. v. Watchman, 52 F.3d 1531, 1540-41 (10th Cir. 1995)."  

Ute Indian Tribe of the Uintah & Ouray Reservation v. Utah, 114 F.3d 1513 (10th Cir. 1997).  

What constitutes Indian Country presents a mixed question of law and fact.     

 Moreover, "Indian country includes "all Indian allotments, the Indian titles to which have 

not been extinguished." 18 U.S.C. § 1151(c). This category constitutes lands held in trust by the 

                                                 
1 Defendants' motion at Page 9.   
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federal government. Indian country also encompasses "all land within the limits of any Indian 

reservation under the jurisdiction of the United States Government, notwithstanding the issuance 

of any patent, and including rights-of-way running through the reservation." 18 U.S.C. § 1151(a). 

Thus, Indian Country also includes all non-trust, or fee, lands so long as such lands are located 

within the "limits of any Indian reservation.""  Id. at 53.     

 The only lands that are not Indian Country within the Uintah and Ouray reservation are ". 

. . lands that passed from trust to fee status pursuant to non-Indian settlement under the 1902 

through 1905 allotment legislation. . ." Id. at 53-54.  As the lands at issue in the instant case did 

not pass pursuant to the 1902-1905 allotment legislation, the lands at issue are Indian Country.  

Accordingly, the Tribe and the federal government have civil and criminal jurisdiction. 

 Defendants' argument that the lands at issue are not Indian Country because the lands 

passed from trust to fee status pursuant to non-Indian settlement under the 1902 through 1905 

allotment legislation is not supported by the documents Defendants have presented to the Court 

in support of the instant motion.  The land at issue falls within the category of an Indian 

allotment, for which title has not been extinguished by an act of Congress.   

 On May 9, 1912, the Land Patent for the subject land was issued to Loren O. Johnson by 

William H. Taft pursuant to the Act of Congress of April 24, 1820.2  Defendants' assume but fail 

to establish that the land patent was issued pursuant to the 1902-1905 homestead legislation.  

This is a material fact in dispute. 

 The first step in the analysis is to look to the Act of April 24, 1820, (the "Act of 1820") 

and subsequent history.  The Act of 1820, would have no Congressional intent regarding the 

                                                 
2 See Defendants' Exhibit "L".   
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Uintah and Ouray Reservation which was not established until 1861 and 1882 by Executive 

Orders.  The Act of 1820 was passed by Congress to purchase public domains on credit 

installment.  Land was offered for public sale in amount not less than 160 acres.   

 Pursuant to the Treaty of Guadulape Hidalgo, signed February 1848, all land in Utah 

became part of the public domain.  However, in 1861 there was an intervening action by the 

Federal Government to establish and set aside lands for the Uintah and Ouray Reservation.  The 

Executive Act of 1861 set apart and reserved for us and occupancy of Indian Tribes the Uintah 

and Ouray Reservation.  This Executive Act was confirmed by Act of Congress through the 

Treaty of 1863.   

 The 1902-1905 allotment legislation was limited both in time and in scope.  The 1902-

1905 legislation referred to un-allotted and unreserved lands under the homestead and town-site 

laws.  See Ute Indian Tribe v. State of Utah, Slip Op. 75-C-408J, (D. Utah April 2, 1996).  The 

legislation then limited the scope to those lands that were unreserved lands under the homestead 

and town-site laws.  The Act of May 27, 1902, provides for all un-allotted lands to be restored to 

the public domain, with the consent of the majority of the adult male Indians of the Uintah and 

White River Tribes of Ute Indians.  Although the language of the 1905 Act did not have the 

same restriction, it was still limited in scope to the homestead and town-site laws.  

 The Act of March 3, 1905 then set the time limit for opening to public entry the un-

allotted lands.  Within the language of the Act, the time was first fixed by law as the tenth day of 

March, 1905, and was then extended by the March 3, 1905, Act to September 1, 1905, unless 

there was some further act of the President (or Executive Order).  Further, the Act prescribes 
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than any lands remaining open under this Act after five years are to then be disposed of through 

the Secretary of the Interior.     

 "Even though Congress has the power to modify or extinguish Indian title, the intent to 

extinguish Indian title must be clearly express on the face of a treaty or statute."  Cohen's 

Handbook of Federal Indian Law § 15.04 (2005) (Citing Jones v. Meehan, 175 U.S. 1 (1899); 

Johnson v. M'Intosh, 21 U.S. 543 (1823)) "Until title is extinguished, a tribe has the collective 

rights to occupy and use its land as its sees fit." Id.       

 The Congressional intent at the time of 1912, the date of the subject land patent, was 

nonexistent.  As stated in the 1905 Act, Congress had no intent with the land after 1910 and the 

land was placed back into the control of the Secretary of the Interior.  The Secretary of the 

Interior did not have the authority after 1910 to extinguish Indian title to the lot in question.  See 

Cohen's, § 5,03[3][a].   

 The decision in Ute V, includes within Indian Country land that was once allotment but 

that passed into fee after 1905 as lands still within Indian country.  Ute V, 114 F.3d at 1530.  A 

determination regarding the application of the 1902-1905 allotment legislation would require a 

showing that the land in question was in fact open during that time frame.  Id.  Defendants have 

failed to establish that the land in questions was transferred pursuant to the 1902-1905 Act.  This 

is a factual dispute and properly addressed pursuant to the instant motion. 

B.  Rule 12(b)(1) Standard 

 "Federal courts are courts of limited jurisdiction; they must have a statutory basis for 

their jurisdiction.  There are two statutory bases for federal subject-matter jurisdiction: diversity 

jurisdiction under 28 U.S.C. § 1332 and federal-question jurisdiction under 28 U.S.C. § 1331."  
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Nicodemus v. Union Pac. Corp., 318 F.3d 1231, 1235 (10th Cir. 2003)(internal quotations and 

citations omitted). "If jurisdiction is challenged, the burden is on the party claiming jurisdiction 

to show it by a preponderance of the evidence." Kames v. Boeing Co., 335 F.3d 1189, 1193 (10th 

Cir. 2003) (citing United States ex rel. Hafter v. Spectrum Emergency Care. Inc., 190 F.3d 1156, 

1160 (10th Cir. 1999)).  In the instant case, the burden is on the Plaintiff to show that resolution 

of the dispute depends on resolution of a "substantial question of federal law."  See Franchise 

Tax Bd. of the State of Cal. v. Constr. Laborers Vacation Trust for S. Cal., 463 U.S. at 27-28. 

 In the instant case, resolution of the boundary line dispute requires, as a threshold matter, 

a determination of what court has jurisdiction.  The determination of what court has jurisdiction 

hinges upon whether the subject land is Indian Country.  This is a substantial question of federal 

law.  See Ute V, supra.   

 The facts set forth in the Verified Complaint material to this issue include Plaintiff has 

exhausted all remedies available in tribal court, Plaintiff is a member of a federally recognized 

Indian Tribe, Plaintiff owns real property located within the exterior boundaries of the Uintah 

and Ouray Indian Reservation of the Ute Tribe, and that the subject property is Indian Country 

because it did not pass under the 1902-1905 homestead legislation.  See Verified Complaint.   

 Even the relief requested by Defendants' in the instant motion requires this Court to 

resolve substantial questions of federal law that are fact sensitive with the material facts in 

dispute.  The findings requested by the Defendants include: (1) That the Ute Tribal Court lack 

jurisdiction over the land; (2) that the Ute Tribal Court lacks jurisdiction over the defendants; 

and (3) That the land at issue is not Indian Country.  The relief requested by the defendants 

necessitates that this Court exercise subject matter jurisdiction to make the requisite findings.  In 
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essence, Defendants request the Court to exercise subject matter jurisdiction then dismiss the 

complaint for lack of subject matter jurisdiction.    

IV.  OBJECTIONS TO DEFENDANTS' ALLEGATIONS OF FACT 

 Plaintiff objects to factual allegations found at paragraphs numbered 4, 5, 6, 15, 16, 17, 

18, 19, 20, 21, 22, 23, 24, 25, 26, 27, and 28 as irrelevant to the issue before the Court.  

 Plaintiff objects to factual allegations found at paragraphs numbered 14, 41, and 42 as 

legal conclusions and not statements of facts. 

 Plaintiff objects to all factual allegations set forth in the instant motion on the grounds of 

hearsay, lack of foundation, and lack of authentication.   

V. CONCLUSION 

In the instant motion the defendants request the court make findings concerning 

substantial questions of federal law.  Therefore, the defendants have requested the Court to 

exercise federal question subject matter jurisdiction.  Inconsistently, the defendants then request 

the Court to dismiss the complaint on the grounds of lack of subject matter jurisdiction.  

Resolution of the claims asserted by Plaintiffs on the face of the Verified Complaint require, as a 

threshold matter, that the Court address substantial questions of federal law including the scope 

of the jurisdiction of the Ute Tribe and whether the subject land is Indian Country.  Based on the 

foregoing, it is respectfully requested that the defendants motion be denied. 

DATED this 5TH day of October 2016. 

Respectfully Submitted: 

/s/ John D. Hancock       

John D. Hancock (#10435) 

Attorney for Plaintiff  
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CERTIFICATE OF SERVICE 

 

 I hereby certify that I caused a true and correct copy of the foregoing Response to 

Defendants Motion to Dismiss, to be electronically filed with the Clerk of Court on this 6th day 

of October, 2016 using the CM/ECF system which sent notification of such filing to the 

following:  

     Gayle F. McKeachnie 

     PO Box 340 

Vernal, Utah 

     Attorney for Defendants  

 

Thomas R. Barton 

     15 W. South Temple Ste 1700 

Salt Lake City, Utah 

     Attorney for Defendants  

 

 

/s/ Coryne Taylor       

Paralegal for John D. Hancock Law Group, PLLC 
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