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 IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 
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______________________________________________________________________________ 
 
MICHAEL P. AUSTIN,     )  
        ) MOTION TO DISMISS AND  
         Plaintiff   ) MEMORANDUM IN SUPPORT 
       ) 
 vs.      )  
       )  
GARY DIETZ, HOWARD G. WARREN,   ) Case No. 2:16-CV-00459-DB 
FERRINGTON EVANS, and WADE   ) Judge Dee Benson 
BUTTERFIELD     ) 
       ) 
   Defendants.   ) 
______________________________________________________________________________ 
 
 Defendants submit the following Motion to Dismiss and Memorandum in Support. 
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STATEMENT OF RELIEF SOUGHT AND GROUNDS FOR THE MOTION 

 Defendants bring this motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(1) for lack of 

subject matter jurisdiction.  Plaintiff filed his case in this Court after having filed an almost 

identical case in the Tribal Court for the Ute Indian Tribe of the Uintah and Ouray Reservation 

(the “Tribal Court”).  A ruling in the Tribal Court case resolved some matters, but reserved one 

issue for decision after further briefing and argument.  That issue is still pending in Tribal Court.  

The case, however, should not have been filed in the Tribal Court in the first place.  

 Although this Court lacks subject matter jurisdiction over the substance of this dispute, it 

has jurisdiction to decide the preliminary and limited question of whether Defendants, none of 

whom are members of the Ute Tribe (also referred to as the “Tribe”), are subject to the authority 

of the Tribal Court.  The answer to that question is “no.”  This is a boundary-line dispute 

between neighbors, all of whom reside in Duchesne County, Utah.  Although the lands are within 

the exterior boundaries of the Uintah and Ouray Indian Reservation (the “Reservation”), they are 

part of the diminished part of the Reservation.  They are not “Indian country.”  For that reason, 

and others, this dispute is not subject to the jurisdiction of the Tribal Court or this Court.  This is 

a state court matter.  Therefore, this Court should 1) hold that the Tribal Court lacks jurisdiction 

over this matter and these parties, and 2) dismiss Plaintiff’s Verified Complaint (the 

“Complaint”) for lack of subject matter jurisdiction.1 

 

                                                 
1 There are other grounds for dismissal besides lack of jurisdiction.  As examples, 

Defendant Warren no longer owns the parcel of property adjacent to Plaintiff’s land and should 
not be a party.  Also, Plaintiff’s claims against Defendants Butterfield and Warren are barred by 
the statute of limitations.  Because it is Defendants’ position that this Court lacks jurisdiction to 
decide such issues, Defendants do not raise them now and expressly reserve them. 

Case 2:16-cv-00459-DB   Document 12   Filed 09/15/16   Page 2 of 20



 

3 
 

RELEVANT FACTS 

 When seeking dismissal under Rule 12(b)(1) for lack of subject matter jurisdiction, “a 

party may go beyond allegations contained in the complaint and challenge the facts upon which 

subject matter jurisdiction depends.”  Holt v. U.S., 46 F.3d 1000, 1002–03 (10th Cir. 1995).  

“When reviewing a factual attack on subject matter jurisdiction, a district court may not presume 

the truthfulness of the complaint's factual allegations.  A court has wide discretion to allow 

affidavits, other documents, and a limited evidentiary hearing to resolve disputed jurisdictional 

facts under Rule 12(b)(1).”  Id.; see also Muscogee (Creek) Nation v. Oklahoma Tax Com'n, 611 

F.3d 1222, 1227 (10th Cir. 2010). 

 The following facts are relevant to the issues of jurisdiction before the Court: 

 1. Plaintiff is a member of the Sioux Tribe, not the Ute Tribe.  Compl., ¶ 2.  There is 

no Sioux reservation within the State of Utah. 

 2. None of the defendants are members of the Ute Tribe.  Id., ¶¶ 6-9. 

 3. Defendants’ land is located within the exterior boundaries of the Reservation.  Id., 

¶¶ 6-9. 

 4. Plaintiff owns his land privately.  Id., ¶ 2. 

 5. The Defendants’ land is owned privately by them.2 See Exhibit F, infra, ¶ 9.  

 6. Thus, none of the parties are members of the Ute Tribe, and all of the lands at 

issue are owned privately, near the town of Neola, Utah. 

                                                 
 2 Although Plaintiff never alleges that Defendants own their land privately, a portion of 
which is in dispute, that fact is implicit in this lawsuit because Plaintiff has, in fact, sued them 
based on such ownership.  Also, Although Defendants refer to “Defendants’ land” and 
“Defendants’ properties,” Butterfield does not own any land along Plaintiff’s property line and 
never has.  Warren owned land along the property line, but has since sold it to Defendant Evans. 
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 7. This case arises out of an incident that occurred in 2010 and concerns the 

boundary line between Plaintiff’s property and Defendants’ properties.  Id., ¶ 1. 

 8. Plaintiff first brought this case in Tribal Court in 2011.  Defendants filed a motion 

to dismiss for lack of jurisdiction, a copy of which is attached hereto as Exhibit A.  The case was 

dismissed on other grounds.  See id., ¶¶ 20-28.  

 9. Plaintiff filed another case in Tribal Court in 2012.  Again, Defendants filed a 

motion to dismiss for lack of jurisdiction, a copy of which is attached hereto as Exhibit B.  See 

id., ¶¶ 29-31. 

 10. After oral argument, the Tribal Court made a ruling deciding some issues and 

requesting further argument and briefing on one issue—namely the status of the lands under 

recent case law related to the Reservation. See Exhibit C, infra.  

 11. The case was appealed to a three judge Tribal panel, which sent it back to the 

Tribal Court on the grounds that it had not been finally decided.  See id., ¶¶ 32-44.  A copy of the 

Panel’s decision is attached as Exhibit C. 

 12. Plaintiff then filed a Petition for Writ of Mandamus with the Tenth Circuit Court 

of Appeals.  The Tenth Circuit denied the petition.  Id., ¶¶ 47-48. 

 13. Thus, Plaintiff filed this action in this Court, and claims he has exhausted the 

remedies available in the Tribal Court.  Id., ¶ 1. 

 14. None of the causes of action asserted by Plaintiff—declaratory judgment as to the 

property line, estoppel, trespass, conversion, and punitive damages—relate to a federal statute or 

federal law.  Id., pp. 8-13. 
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 15. In 2009, Plaintiff and his wife filed a suit in the Eighth Judicial District Court in 

Duchesne County, State of Utah, against some of his other neighbors, Jon and Adree Bingham 

(the “Binghams”).  That lawsuit (“Austin v. Bingham”) concerned a right of way across 

Plaintiff’s property to the Bingham’s home.  See Findings of Fact and Conclusions of Law 

(“Findings and Conclusions”) a copy of which is attached hereto as Exhibit D. 

 16. In Austin v. Bingham, the Court found that the allegations of the Austins’ 

complaint and their defenses were “asserted without merit and not in good faith.  No credible 

evidence was presented to support any of the Plaintiff’s causes of action.  The Austins decided to 

sue the Binghams primarily to make the Binghams’ life miserable, not because they reasonably 

believed the Binghams were using the easement improperly.”  See Findings and Conclusions, FF 

44.    

 17.  In Austin v. Bingham, the Court found that Mr. and Mrs. Austin testified “that 

they did not intend to obey any Court order issued by the Court unless they agreed to it.”  Id., FF 

41. 

 18. In Austin v. Bingham, the Court found that Mr. Austin relied on the Duchesne 

County Sheriff’s Office for enforcement of his positions concerning his land.  Id., FF 33. 

 19. In Austin v. Bingham, the Court ruled against the Austins on all their claims.  It 

found the easement and road valid, and also awarded injunctive, declaratory and monetary relief 

(including punitive damages and attorney fees) in favor of the Binghams, and retained 

jurisdiction over the case.  See Judgment, copy attached hereto as Exhibit E. 
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 20. The Austins appealed the Judgment, and the Utah Court of Appeals upheld the 

Judgment and awarded additional attorney fees to the Binghams. See Austin v. Binghmam, 2014 

UT App 15. 

 21. The north edge of the right of way that was at issue in Austin v. Bingham is the 

very same boundary line that is at issue in this case.  See Declaration of Jon Bingham, ¶ 12, copy 

attached hereto as Exhibit F. 

 22. Although the location of the road was not an issue in Austin v. Bingham, it was 

extensively photographed and described and shown on maps as being along the existing fence 

considered the north boundary of the Austin land.  No claim was made that the road was 

anywhere other than immediately south of the north boundary of the Austin land. 

 23. Now, however, Austin claims the north boundary of his land is 35 feet north of 

that fence, which might call into question the location of the Bingham’s road and the easement 

itself.  See, e.g., Compl., ¶¶ 13-19 and Bingham Decl., ¶¶ 3-8.  

 24. Recently, Austin has entered onto Defendants’ lands, which are immediately 

north of the fenced boundary line, and constructed a new fence north of and parallel to boundary 

line and the old fence.  Bingham Decl., ¶ 9. 

 25. Austin has also taken a tractor and pulled out old fence posts, taken the wires off 

and laid everything in the Binghams’ road.  Id., ¶ 10. 

 26. Some of the Defendants and others called law enforcement to try to get Mr. 

Austin to stop building and tearing down fences, and trespassing.  But law enforcement told 

them that nothing would be done until a court order was in place.  Id., ¶ 11.  
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 27. As a result of Austin’s recent conduct, Defendants Dietz and Evans (and their 

spouses), have filed a new action in the Eighth Judicial District Court, Duchesne County, in 

order to restrain Austin’s conduct and obtain damages and other relief.  A copy of the Complaint, 

filed on September 13, 2016, is attached hereto as Exhibit G. 

 28. Also as a result of Austin’s recent conduct, in Austin v. Bingham the Binghams 

have filed a Motion to Issue Order to Enforce Prior Judgment and to Show Cause and 

Memorandum in Support Thereof, dated September 13, 2016, a copy of which is attached hereto 

as Exhibit H. 

 29. Plaintiff and Defendants’ lands are located in Lots 1 and 2 of Section 25 of 

Township 1 North, Range 2 West of the Uintah Special Meridian.  See maps, attached as Exhibit 

I. 

 30. On May 18, 1909, Loren O. Johnson filed a Homestead Entry on Lots 1 and 2, 

and the West half of the Northeast quarter of Section 25 in Township 1 North, Range 2 West of 

the Uintah Special Meridian. See Land Office Ledger, attached as Exhibit J. 

 31. According to the government survey the described lands constituted 164.25 acres. See Ex. J. 

 32. Johnson was issued receipt Number 155115. Id. 

 33. On May 31, 1910 Johnson filed an Application to Commute the Proof. Id.  

 34. The Homestead Act of 1862 allowed homesteaders to commute their homestead 

claims and get them faster by purchase by paying $1.25 per acre provided for in the Act of April 

20, 1820.  See “Exploring the Homesteading Timeline under the dates 1820 and 1841,” attached 

as Exhibit K.  

 35. On July 16, 1910 Commuting Proof was submitted. See Ex. J.  
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 36. On October 27, 1910 a certificate was issued by the land officer. Id.  

 37. On February 27, 1911 Election Number 4-357 requested a patent. Id.  

 38. Patent No. 264797, dated May 9, 1912, was issued to Loren O. Johnson covering 

the lands homesteaded and was entered in the land office records May 16, 1912. Id.  

 39. On June 4, 1912 the patent was mailed to Johnson.  Id., see also Patent, copy 

attached as Exhibit L.  

 40. Patent No. 264797 was recorded the 16th day of February 1918 in the land records 

of Duchesne County, Utah. See Ex. L. 

 41. The land owned by the Plaintiffs and Defendants all trace their title back to the 

Loren O. Johnson Patent No. 264797. 

 42. Plaintiff’s and Defendants’ lands are part of the diminished part of the 

Reservation although located within its exterior boundaries. See Hagen v. Utah, 510 U.S. 399 

(1994) and Ute Indian Tribe v. Utah, 114 F3d 1513 (10th Cir. 1997) (“Ute Indian Tribe 1997”). 

ARGUMENT 

I. THE COURT HAS JURISDICTION TO DECIDE THE LIMITED QUESTION 
 OF WHETHER THE LANDS AND THE PARTIES ARE SUBJECT TO THE 
  JURISDICTION OF THE TRIBAL COURT. 
 
 Plaintiff’s lawsuit is founded on the premise that the Tribal Court, in the first instance, 

had jurisdiction over the non-member Defendants.  This premise is incorrect.  “The question 

whether an Indian tribe retains the power to compel a non-Indian property owner to submit to the 

civil jurisdiction of a tribal court is one that must be answered by reference to federal law and is 

a ‘federal question’ under § 1331.”  Nat'l Farmers Union Ins. Companies v. Crow Tribe of 

Indians, 471 U.S. 845, 852–53 (1985).  Before the Court can review what happened (or did not 
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happen) in the Tribal Court, it should decide whether the Tribal Court had authority over the 

non-member Defendants and their land in the first place.  This is a federal question and the Court 

has jurisdiction to decide it under 28 U.S.C. § 1331. 

II. BECAUSE THIS CASE INVOLVES LANDS THAT ARE NOT IN INDIAN   
 COUNTRY, THERE IS NO BASIS FOR TRIBAL JURISDICTION. 

 Although there is a large body of Indian law governing matters on a nationwide basis, 

this Reservation has its own unique legal precedent. See Ute Indian Tribe v. Utah, 114 F.3d 

1513, 1513-16 (10th Cir. 1997) (“Ute Indian Tribe 1997”).  The Court can, and should, follow 

that case law and decide this case on the straightforward ground that none of the lands in 

question are Indian country.3  Therefore there is no basis, and never was any basis, for tribal 

jurisdiction. 

 In 1985, the Tenth Circuit Court of Appeals held that all lands within the original 

boundaries of the Reservation retained reservation status.  Ute Indian Tribe v. Utah, 773 F.2d 

1087 (10th Cir. 1985) (“Ute Indian Tribe 1985”).  That case was part of a series of cases decided 

late in the last century defining the status and boundaries of the Reservation.  But in Hagen v. 

Utah, 510 U.S. 399 (1994), the Supreme Court held, contrary to Ute Indian Tribe 1985, that the 

Reservation had been diminished by Congress in a series of acts passed beginning in 1902-1905 

that provided for making individual allotments for members of the Ute Indian Tribes and for 

                                                 
3 “Except as otherwise provided in sections 1154 and 1156 of this title, the term “Indian 
country”, as used in this chapter, means (a) all land within the limits of any Indian reservation 
under the jurisdiction of the United States Government, notwithstanding the issuance of any 
patent, and, including rights-of-way running through the reservation, (b) all dependent Indian 
communities within the borders of the United States whether within the original or subsequently 
acquired territory thereof, and whether within or without the limits of a state, and (c) all Indian 
allotments, the Indian titles to which have not been extinguished, including rights-of-way 
running through the same.”  18 U.S.C.A. § 1151. 
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allowing un-allotted lands within the reservation to be restored to the public domain and subject 

to entry by non-Indians under Homestead and other laws.  In Hagen, the issue was whether a 

crime committed by a Tribal member within the boundary of the Reservation but on non-Indian 

owned land in Myton, Utah, could be prosecuted by the State of Utah.  The Court concluded that 

because the reservation had been diminished by the removal of those lands, the prosecution 

could proceed. Hagen, 510 U.S. at 421-22; see also State v. Hagen, 858 P.2d 925, 925–26 (Utah 

1992) and State v. Perank, 858 P.2d 927, 953 (Utah 1992).4  Thus, Ute Indian Tribe 1985 and 

Hagen were inconsistent. 

 In 1997, the Tenth Circuit addressed this conflict and concluded that it should withdraw 

and modify its 1985 decision to the extent that decision was inconsistent with the decision in 

Hagen. Ute Indian Tribe v. Utah, 114 F.3d 1513 (10th Cir. 1997) (“Ute Indian Tribe 1997”).  The 

Court reiterated that the Federal Government and the Ute Tribe had civil and criminal 

jurisdiction over “Indian country.”  Ute Indian Tribe 1997, 114 F.3d at 1529.  It defined “Indian 

country” to include all Indian allotments, the Indian titles to which have not been extinguished, 

lands held in trust by the Federal Government, and all land within the limits of any Indian 

reservation under the jurisdiction of the U.S. Government notwithstanding the issuance of a 

patent and including rights of way running through the reservation.  Id.  The Court concluded 

there were four categories of non-trust lands involved in the case: 

1.  lands that passed from trust to fee status pursuant to non-Indian settlement 
under the 1902-1905 allotment legislation; 
 
2.  lands apportioned to the mix-bloods use under the Ute Partition Act; 

                                                 
4 The Hagen and Perank cases before the Utah Supreme Court were companion cases on 

the same issue: whether the state had jurisdictional power to prosecute Indians living in Myton, 
Utah. 
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3.  lands allotted to individual Indians that have passed into fee status after 1905; 
and 
 
4.  lands that were held in trust after the reservation was opened in 1905 but that 
since have been exchanged into fee status by the Tribe for then fee, now Trust 
lands in an effort to consolidate its land holdings pursuant to the Indian 
Reorganization Act. 
 

Id.  The first category was the category of fee lands at issue in Hagen.  The Court thus modified 

the Ute Indian Tribe 1985 holding to be in accord with Hagen, and stated that these lands “are no 

longer within Indian country under section 1151(a) subject to the jurisdiction of the Tribe and the 

federal government.”  Id. at 1530. 

 This case, like Hagen, also involves lands under the first category.  The subject lands are 

not in Indian country and not subject to the jurisdiction of the Tribal Court—or this Court, for 

that matter.  The lands in this case were patented to non-Indians pursuant to 1902-1905 

legislation allowing public entry on those lands under the land entry laws of the United States.  

The Plaintiff’s lands and the Defendants’ lands were originally patented to Loren O. Johnson 

under the land entry act of 1820. See Exhibit L.  The patent was dated 1912. Plaintiff’s land is 

located in Lot 2 of Section 25 Township 1 North, Range 2 West Uintah Special Meridian; the 

lands of Defendants are in Lot 1 of that same township and range. See Maps attached as Exhibit 

I.  All the parties’ lands were patented from the United States of America in the same patent to a 

non-Indian, Loren O. Johnson.  The lands have been in private, non-Tribal, hands ever since. 

 In his Complaint, ¶ 2, Plaintiff alleges the land did not pass under the 1902-1905 

homestead legislation, but pursuant to the Land Act of 1820.  Defendants do not dispute this 

allegation, but it is irrelevant.  All the lands that Hagen found had been removed from the 

reservation were also patented according to Acts of Congress other than the 1902-1905 
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legislation.  The 1902-1905 legislation provided for allotments to Indians and then the sale of un-

allotted lands within the reservation under other federal land statutes.  Specifically named was 

the sale of lands for homesteads and townsites, which already had their own statutes authorizing 

the sale of land for those purposes.  When Indians did not come forward and apply for allotments 

fast enough, another law enacted in 1903 directed the Department to assign allotments to Indians 

who had not applied so that the un-allotted lands could be offered for sale.  All of the allotment 

legislation contemplated issuing patents under non1902-1905 laws already on the books. See 

e.g., Perank, 858 P.2d at 947, quoting from President Roosevelt’s 1905 proclamation opening the 

Reservation. 5 

 Thus, the fact that the lands in question were patented to Loren Johnson on May 9, 1912 

pursuant to a prior act of congress does not change the fact that these lands are part of the 

diminished Reservation and thus not Indian country.  Because this is a dispute among non-tribal 

members on land that is not in Indian country, it is clear that both the Tribal Court and this Court 

lack jurisdiction.  Further proceedings in Tribal Court would only delay matters, and such delay 

would be detrimental.  The recent unlawful activity of Plaintiff—in trespassing on Defendants’ 

lands, building fences, and tearing down fences on the Bingham’s road—require immediate 

attention, and new proceedings have been instituted in the Utah state courts to address these 

issues.  This Court should hold that neither it nor the Tribal Court has jurisdiction.  It should 

dismiss this case so that all these related matters can be resolved expediently in State Court. 

 

                                                 
5 “I, Theodore Roosevelt … do hereby declare and make known that all the unallotted 

lands in said reservation … be opened to entry, settlement and disposition under the general 
provisions of the homestead and townsite laws of the United States …” (emphasis added). 
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III. THE TRIBAL COURT OTHERWISE LACKS JURISDICTION UNDER 
“MONTANA’S GENERAL RULE.” 

 Even if this Court determines that the holdings of Hagen and Ute Indian Tribe 1997 do 

not preclude the jurisdiction of the Tribal Court or this Court, it should still hold that “Montana’s 

general rule” precludes such jurisdiction over these Defendants in this case. 

 A. “Montana’s General Rule.” 
 
 Federal law has diminished the inherent power of Indian tribes in significant ways, and 

“the areas in which such implicit divestiture of sovereignty has been held to have occurred are 

those involving the relations between an Indian tribe and nonmembers of the tribe.  Thus, 

Indian tribes … cannot try nonmembers in tribal courts.”  Nat’l Farmers Union, 471 U.S. at 

853, n. 14, citing United States v. Wheeler, 435 U.S. 313, 323-326 (1978) and Oliphant v. 

Suquamish Indian Tribe, 435 U.S. 191 (1978) (emphasis added).  In Montana v. United States, 

450 U.S. 544 (1981), which concerned the regulatory authority of Indian tribes, the Supreme 

Court built upon the concepts expressed in the Wheeler and Olifant cases cited above.  It held 

that the “exercise of tribal power beyond what is necessary to protect tribal self-government or to 

control internal relations is inconsistent with the dependent status of the tribes, and so cannot 

survive without express congressional delegation.”  Id. at 564 (citations omitted).  This principle 

was especially important in Montana, which involved non-Indian hunters and fishermen on non-

Indian fee land.  Id. at 566. 

 In Strate v. A-1 Contractors, 520 U.S. 438, 446, the Supreme Court stated:  

Montana thus described a general rule that, absent a different congressional 
direction, Indian tribes lack civil authority over the conduct of nonmembers on 
non-Indian land within a reservation, subject to two exceptions: The first 
exception relates to nonmembers who enter consensual relationships with the tribe 
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or its members; the second concerns activity that directly affects the tribe's 
political integrity, economic security, health, or welfare.  
 

Similarly, in Atkinson Trading Col, Inc. v. Shirley et al., 532 U.S. 645 (2001), the Supreme Court 

held that the tribe could not tax non-tribal member guests of a hotel located on non-Indian fee 

land within the boundaries of the reservation.  With reference to the controlling “Montana-Strate 

line of authority, the Court referenced “Montana’s general rule that Indian tribes lack civil 

authority over nonmembers on non-Indian fee land” and held that the Navajo Nation bore the 

burden of establishing the existence of one of Montana’s exceptions, which it failed to do. 

Atkinson, 532 U.S. 645, 654; see also State of Nevada v. Hicks, 533 U.S. 353 (2001) (tribal court 

did not have jurisdiction over Nevada game wardens enforcing search warrant against tribe 

member suspected of having violated state law outside the reservation).   

 The Tenth Circuit has followed Montana’s general rule.  In MacArthur v. San Juan Cty, 

497 F.3d 1057, 1068 (10th Cir. 2007), the Court described the applicable analysis: “initially, we 

must determine whether each party's status is such that Montana’s general rule against 

regulatory authority over nonmembers is implicated; in other words, we must determine 

whether the party over whom the tribe is seeking to assert regulatory authority is a nonmember 

of the Navajo Nation.  If the party in question is a nonmember, then we must decide whether 

either of the two exceptions identified in Montana applies.  If one of the two Montana exceptions 

applies and the tribe therefore possesses regulatory authority over the nonmember, we must 

determine whether the nonmember's activities also fall within the Tribe's adjudicative authority” 

(emphasis added).  
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 B.   The Boundary Issue at the Heart of this Case Does Not Affect the Ute Tribe’s 
  Political Integrity, Economic Security, Health or Welfare 
 
 Montana’s general rule means that the Court starts with the presumption that the Ute 

Tribe lacks civil authority over non-member defendants, which are the circumstances in this 

case.  It is up to Plaintiff to show that an exception to this rule applies.  Plaintiff, however, 

cannot meet this burden. 

 The boundary dispute between Plaintiff and his neighbors to the north has nothing to do 

with the Ute Tribe’s political integrity, economic security, health or welfare.6  This is a private 

dispute, on private land, that does not concern any members of the Ute Tribe.  The fact that 

Austin is a member of the Sioux Tribe is immaterial.  Defendants are not aware of any authority 

(and Plaintiff has failed to cite any such authority in the Complaint or any of his filings in the 

Tribal Court) providing hat one parties’ status as a member of a different tribe somehow satisfies 

this exception to Montana’s general rule.  As a non-Ute, Plaintiff lacks standing to allege that the 

interests of the Ute Tribe are affected by this controversy.  Moreover, based on testimony elicited 

in Austin v. Bingham, Plaintiff’s wife, who is also an owner of his property, is a non-Indian.   

 Various other facts and events provide a clear indication that this controversy does not 

affect the Ute Tribe’s political integrity, economic security, health or welfare.  As examples: 

 The Tribal Court and the special panel appointed by the Tribe have failed 
to rule on the underlying jurisdictional issue.  If this were a matter of importance 
to the Tribe, they would have done so by now. 
 
 The law enforcement officers who have been called out to the property are 
Duchesne County sheriffs and/or deputies, not BIA or Tribal police. 
 

                                                 
6 Since the boundary dispute does not involve a consensual relationship between Utes and non-members, 
the other exception to Montana’s general rule clearly does not apply. 
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 The Austins themselves, in their prior dispute with the Binghams 
concerning this very same strip of land, sued in the Utah state courts, not the 
Tribal Court.  If the Austins felt the matter were of great importance to the Tribe, 
they would have chosen a Tribal forum for their action against the Binghams.  But 
they did not. 
 

 If Plaintiff had his way, the Tribal Court would issue an order in his favor, granting the 

relief prayed for in his Complaint.  But what if that order were inconsistent with the state court’s 

rulings in Austin v. Bingham, or other state court orders in the new case filed by Defendants?  

Could the Tribal Court and Tribal government enforce any such orders or judgment against the 

non-Indian Defendants involved in this case?  The answer is clearly “no” under the Montana and 

Strate line of cases.  Because this case does not involve the Ute Tribe’s political integrity, 

economic security, health or welfare, Montana’s general rule applies.  The Tribal Court has no 

authority over these Defendants in this case. 

 C. Plaintiff’s Pursuit of this Lawsuit in Tribal Court, and Now in this Forum, 
  Is a Bad Faith Attempt to Circumvent Prior Binding Decisions from Utah 
  State Courts. 
 
 This lawsuit, as asserted in both the Tribal Court and now this Court, is an improper 

attempt by Plaintiff to get around the binding decisions and order in Austin v. Bingham.  

Evidence submitted herewith indicates this very intent. See Ex. F, Bingham Decl., ¶¶ 3, 5, 6.  It 

is also clear that the requested relief in this case might compromise the Bingham’s hard fought 

and legitimate victory in Austin v. Bingham.  It is noteworthy that in that case, the Court found 

that Plaintiff’s allegations and defenses were asserted in bad faith and without credible 

evidentiary support.  Indeed, punitive damages and attorney fees were awarded against Plaintiff 

on that basis. See Ex. E, Judgment, ¶ 12.  
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 If Plaintiff believed his actual property line was many feet to the north, as claimed in this 

case, he should have brought that up in Austin v. Bingham.  The fact that the location of the 

Bingham road, vis-à-vis the boundary of his property, was never questioned in that case raises 

serious doubts about the integrity of Plaintiff’s allegations in this case.  Plaintiff’s conduct in 

trespassing on neighbors’ lands, building fences there, tearing out other fences—thus violating 

the Judgment in Austin v. Bingham—lends credence to Defendant’s allegations of bad faith. 

 Finally, it is clear that Plaintiff is simply forum shopping by pursuing his claims in the 

Tribal Court and now this Court.  As shown by his choice of forum in Austin v. Bingham, this 

real property dispute involving non-Indian neighbors is clearly a state court matter.  Plaintiff has 

only pursued his claims in Tribal and federal court in an attempt to avoid the effects of the 

Bingham Judgment and gain what he apparently perceives as a litigation advantage.  This 

strategy should fail, and the Court should not condone Plaintiff’s attempt to force his neighbors 

into an improper and, with regard to this Court at least, distant forum.   

IV. ALTHOUGH PLAINTIFF HAS FAILED TO EXHAUST HIS REMEDIES IN THE  
 TRIBAL COURT, EXHAUSTION IS UNNECESSARY. 
 
 Ordinarily, an analysis of a tribe’s authority “should be conducted in the first instance in 

the Tribal Court itself” to allow “the forum whose jurisdiction is being challenged in the first 

opportunity to evaluate the factual and legal bases for the challenge and to foster “the orderly 

administration of justice in federal court … by allowing a full record to be developed in the 

Tribal Court before either the merits or any question concerning appropriate relief is addressed.” 

Nat’l Farmers Union, 471 U.S. at 856.  “Once the tribal courts have acted, their determination of 

jurisdiction is subject to review in federal court.” Tillett v. Lujan, 931 F.2d 636, 641 (10th Cir. 

1991), citing Brown v. Washoe Housing Auth., 835 F.2d 1327, 1329 (10th Cir. 1988). 
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 Here, Plaintiff has not satisfied the exhaustion requirement because the Tribal Court did 

not make a final determination as to its own jurisdiction as to some of the parties.  The Tribal 

Court has not acted yet.  Defendants dispute Plaintiff’s assertion that he “has fully exhausted all 

remedies available in the Ute Tribal Court.”  See Complaint, ¶ 1.  Nevertheless, this case should 

not be remanded to the Tribal Court because exhaustion is not required. 

 The “exhaustion policy provides a tribal court the first opportunity to examine its own 

jurisdiction, but is subject to the following exceptions: (1) ‘where an assertion of tribal 

jurisdiction ‘is motivated by a desire to harass or is conducted in bad faith’; (2) ‘where the [tribal 

court] action is patently violative of express jurisdictional prohibitions’; (3) ‘where exhaustion 

would be futile because of the lack of an adequate opportunity to challenge the [tribal] court's 

jurisdiction’; (4) ‘[w]hen ... it is plain that no federal grant provides for tribal governance of 

nonmembers' conduct on land covered by [the main rule established in Montana v. United 

States]”; or (5) it is otherwise clear that the tribal court lacks jurisdiction so that the exhaustion 

requirement ‘would serve no purpose other than delay.” Burrell v. Armijo, 456 F.3d 1159, 1168 

(10th Cir. 2006) (internal citations omitted).    

 As demonstrated above, the first, fourth and fifth exceptions apply in this case.  Because 

the lands are not in Indian Country, there is clearly no basis for Tribal Court jurisdiction, and a 

remand to the Tribal Court would unduly delay a decision on the merits, which is now needed in 

order to restrain Austin’s unlawful trespass and destruction of property.  Under Montana’s 

general rule, it is plain that the tribal court has no authority over these non-member Defendants.  

And Plaintiff’s assertion of tribal jurisdiction is a bad faith attempt to circumvent the Utah State 

Court’s holdings in Austin v. Bingham and further harass his neighbors.   
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V. ONCE THE TRIBAL COURT’S JURISDICTION IS ADJUDICATED THIS 
COURT SHOULD DISMISS FOR LACK OF SUBJECT MATTER 
JURISDICTION. 

 
 Finally, once the Tribal Court’s lack of jurisdiction is determined, no federal question 

will remain before the Court.  Therefore, this Court should dismiss this action for lack of subject 

matter jurisdiction.  The underlying property dispute is a state law claim.  Because none of the 

lands in question are Indian country, the property dispute does not raise a federal question.  

Absent a federal question or diversity of litigants, this Court lacks original jurisdiction.  See 28 

U.S.C. § 1331-32.  This matter should be litigated, if at all, in the state courts.  

CONCLUSION 

 For the reasons stated herein, this Court should 1) hold that the Tribal Court lacks 

jurisdiction over this matter and these parties, and 2) dismiss Plaintiff’s Complaint for lack of 

subject matter jurisdiction. 

  Respectfully submitted this 15th day of September, 2016. 

McKEACHNIE LAW OFFICES, P.C. 
 

By:  /s/ Gayle McKeachnie   
Gayle McKeachnie 
 
 
PRINCE YEATES & GELDZAHLER 
 
By: /s/ Thomas R. Barton   
Thomas R. Barton 
Alex B. Leeman 
Attorneys for Plaintiffs 
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