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Certificate as to Parties, Rulings, and 
Related Cases 

 Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel certifies 

as follows: 

 A.  Parties and Amici. The parties, intervenors, and amici (none) 

appearing before the district court and in this Court are listed in the 

Appellants’ Certificate as to Parties.  

 B.  Rulings Under Review. The ruling under review is William C. Tuttle v. 

S.M.R. Jewell, 168 F. Supp. 3d 299 (D.D.C. Mar. 11, 2016), Judge Collyer 

presiding.  

 C.  Related Cases. Counsel is unaware of  any related cases pending in this 

Court or any other court. 
 s/ James A. Maysonett 
       James A. Maysonett 
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Statement of Jurisdiction 

 Plaintiff-Appellant Carol M. Tuttle, trustee for the William C. Tuttle and 

Carol M. Tuttle Family Trust, alleges jurisdiction under 28 U.S.C. §§ 1331 and 

2201. Defendants-Appellees S.M.R. Jewell, in her official capacity as Secretary, 

United States Department of  the Interior; Lawrence Roberts, in his official 

capacity as Principal Deputy Assistant Secretary—Indian Affairs, United 

States Department of  the Interior; and the United States Department of  the 

Interior agree that, because Ms. Tuttle filed a timely notice of  appeal on April 

11, 2016, 28 U.S.C. §§ 1291 and 1331 provide jurisdiction here. 

Statutes and Regulations 

 Except for 25 C.F.R. § 162.619, which was included in the addendum to 

the Plaintiff-Appellant’s brief, pertinent statutes and regulations are reproduced 

in the addendum. 

Statement of the Issues 

 Mr. Tuttle signed a lease with the Colorado River Indian Tribes (the 

“Tribes”) for 98 acres of  trust land on the Tribes’ reservation. The lease 

required Mr. Tuttle to pay a base rent, but it also required him to pay a 

“percentage rent” of  3% of  the gross receipts of  all business that he did on that 

land. To calculate that percentage rent, the lease required Mr. Tuttle to have a 

certified public accountant submit a certified statement of  gross receipts every 

year. And the lease required Mr. Tuttle to maintain several forms of  insurance 

to protect the Tribes from liability. 
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 The Bureau of  Indian Affairs (“BIA”), an agency of  the United States 

Department of  the Interior, administers certain aspects of  this lease because 

the United States holds this land in trust for the Tribes. BIA cancelled the lease 

on March 2, 2010 because Mr. Tuttle did not comply with its terms. 

 The issues raised in this appeal are: 

 1. Was it “arbitrary and capricious” for BIA to cancel this lease when 

Mr. Tuttle did not comply with its terms and had not cured his defaults five 

months after receiving a formal notice of  default? 

 2. Was it unlawful or “arbitrary and capricious” for BIA to apply its 

leasing regulations here when the lease expressly incorporates those 

regulations by reference? 

 3. Was it unlawful or “arbitrary and capricious” for BIA to consult 

with the Tribes on the cancellation of  this lease, where the Tribes own the 

land, are a party to the lease, and both BIA’s regulations and the terms of  the 

lease itself  required BIA to consider the Tribes’ position? 

 4. Can Mr. Tuttle’s estate challenge the Department of  the Interior’s 

1969 determination that this land falls within the Tribes’ reservation? 

 5. Was it unlawful or “arbitrary and capricious” for BIA to cancel 

this lease because Mr. Tuttle’s estate now claims that he was “coerced” into 

signing it? 
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Statement of the Case 

A. The law 

1. The Indian Long-Term Leasing Act of 1955 

The Indian Long-Term Leasing Act of  1955 allows restricted Indian 

land, like the land at issue in this case, to be leased for residential or business 

purposes with the approval of  the Secretary of  the Interior. 25 U.S.C. § 415. 

Specifically, it provides that “[a]ny restricted Indian lands, whether tribally, or 

individually owned, may be leased by the Indian owners, with the approval of  

the Secretary of  the Interior, for public, religious, educational, recreational, 

residential, or business purposes.” Id. With respect to the lands at issue here, 

the Secretary of  the Interior has delegated that authority to BIA’s 

Superintendent of  the Colorado River Agency. AR 248 (JA-1). The 

Department has promulgated regulations implementing the Indian Long-Term 

Leasing Act of  1955 at 25 C.F.R. Part 162. Those regulations were most 

recently updated in December 2012. 77 Fed. Reg. 72,440–509 (Dec. 5, 2012). 

2. The terms of the lease 

The lease at issue in this case has terms that define the process to be used 

upon default. It states that: 

17. DEFAULT 

Should Lessee default in any payment of  monies as required by 
the terms of  this lease, and if  such default shall continue uncured 
for the period of  thirty (30) days after written notice thereof  by the 
Secretary [of  the Interior] to Lessee, or should Lessee breach any 
other covenant of  this lease, and if  the breach of  such other 
covenant shall continue uncured for a period of  sixty (60) days 
after written notice thereof  by the Secretary to Lessee, then the 
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Secretary may either: 
A. Proceed by suit or otherwise to enforce collection or to 
enforce any other provision of  this lease; or 

B. Re-enter the premises and remove all persons and property 
therefrom, except for authorized sublessees and the personal 
property thereof, and either: 

(1) Re-let the premises without terminating this lease . . . . 

(2) Terminate this lease at any time even though Lessor and the 
Secretary have exercised rights as outlined in (1) above. 

* * * 

No waiver of  a breach of  any of  the covenants of  this lease shall 
be construed to be a waiver of  any succeeding breach of  the same 
or any other covenant. The Lessor may expressly waive any and all 
breaches of  the covenants of  this lease, which waiver shall be 
effective only when in writing. 

AR 100–2 (JA-25–7). 

B. The facts 

 In 1977, Mr. Tuttle entered into a 50-year lease with the Colorado River 

Indian Tribes (the “Tribes”) for 98 acres of  tribal trust land located on the 

Tribes’ reservation in California. AR 77–107 (JA-2–32) (the lease). Until 1977, 

Mr. Tuttle had maintained that he owned this land in fee simple, but after the 

United States brought a quiet title action, he conceded—in stipulated findings 

of  fact and conclusions of  law entered by a United States district court, AR 

388–91 (JA-33–6)—that he had “wrongfully occupied” the land and that the 

United States “is now, and has at all times been, the owner” of  this land, in 

trust for the Tribes. AR 388, 390 (JA-33, 35). Mr. Tuttle then agreed to lease 
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the land from the Tribes, in a lease that was approved by the Secretary of  the 

Interior under 25 U.S.C. § 415. 

 The original lease required Mr. Tuttle to pay “base rent” for this land, 

AR 79 (JA-4), and to maintain certain forms of  insurance to protect the Tribes 

from liability, AR 82 (JA-7). The lease also defined a process for cancelling the 

lease if  Mr. Tuttle defaulted on its terms. AR 100–2 (JA-25–7). If  Mr. Tuttle 

failed to pay his rent, the lease allowed the Secretary of  the Interior to cancel 

the lease if  “such default shall continue uncured for the period of  thirty (30) 

days after written notice thereof  by the Secretary to Lessee.” AR 100 (JA-25). 

If  Mr. Tuttle failed to comply with any of  the other terms of  the lease, the 

Secretary could cancel sixty (60) days after providing written notice of  the 

default. AR 100 (JA-25). 

 The parties agreed to modify the lease to add new terms in 1986 when 

Mr. Tuttle began to develop the land commercially by subleasing lots to 

renters. AR 74–76 (JA-41–3) (lease modification). Mr. Tuttle agreed to pay not 

only his “base rent,” but also a “percentage rent” of  3% of  the “gross receipts 

of  all business conducted on the leased premises.” AR 75 (JA-42). To calculate 

those “gross receipts,” the lease modification required Mr. Tuttle to maintain 

records of  his rental receipts and to have a certified, licensed public accountant 

use those records to prepare a “certified statement of  gross receipts” each year 

“in conformity with standard accounting procedures.” AR 75 (JA-42). 

 Mr. Tuttle had a long history of  breaking the terms of  this lease, and his 

relationship with the Tribes has been “fraught with conflict from the mid-
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1980’s.” 46 IBIA 216. For example, he simply refused to pay his base rent from 

1994 to 1999, although the lease was never cancelled because Mr. Tuttle paid 

the outstanding rent (and thus cured the default) before the required notice of  

default was sent. Tuttle v. Acting W. Reg’l Dir., 46 IBIA 216, 220–2 (Feb. 7, 

2008).  

 But while he eventually paid the base rent he owed, Mr. Tuttle never paid 

the percentage rent, and so the Bureau of  Indian Affairs (“BIA”) sent him a 

formal notice of  default in 2009. AR 25–30 (JA-78–84). As that notice explains 

in detail, Mr. Tuttle had defaulted on three terms of  the lease. First, he had not 

paid percentage rent for 17 years. AR 27–8 (JA-80–1). Second, he had not 

provided the “certified statements of  gross receipts” needed to calculate the 

percentage rent. AR 28 (JA-81). Third, he had not provided certificates of  

insurance showing that he was carrying the public liability and fire insurance 

required by the lease (and showing that he had named the Tribes as “co-

insured”). AR 28–29 (JA-81–2).  

 BIA gave Mr. Tuttle five months to cure these defaults. He never did. He 

provided his own rough estimates of  his “gross receipts” for the last 17 years 

and paid some money toward his percentage rent, but he initially refused to 

have his estimates reviewed by a certified public accountant, although such 

review was required by the lease. AR 22 (JA-102); AR 170 (JA-140). Later, he 

capitulated and had his accountant prepare a report, of  sorts. But instead of  

the “certified statement” required by the lease, the accountant provided a 

different sort of  estimate, this time based on Mr. Tuttle’s income taxes. AR 22 
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(JA-102); AR 174–9 (JA-131–6). As the accountant readily admitted, he had 

not audited Mr. Tuttle’s books, could not render any opinion on whether his 

estimates were accurate, and had not used generally-accepted accounting 

procedures. AR 22 (JA-102). Ultimately, BIA concluded that there was really 

no way “to know or to calculate what those gross receipts may be, nor is there 

any reasonable means to determine the corresponding Percentage Rent” 

because Mr. Tuttle did not keep accurate books and had not provided the 

“certified statements of  gross receipts” required by the lease. AR 22 (JA-102). 

 During those five months, Mr. Tuttle also failed to provide proof  that he 

was carrying the insurance required by the lease. AR 23 (JA-103). He sent BIA 

a photocopy of  a receipt from an insurance agency, but the receipt did not 

show how much coverage Mr. Tuttle had bought, that he had bought both fire 

insurance and public liability insurance, or that he had named the Tribes as 

“co-insured.” AR 23 (JA-103).  

Finally, after giving Mr. Tuttle five full months to cure these defaults, 

BIA issued a notice of  cancellation on March 2, 2010. AR 20–4 (JA-100–4). 

That cancellation has been stayed while Mr. Tuttle’s estate has pursued judicial 

review of  that decision. 

C. The history of the case 

BIA’s Regional Director affirmed BIA’s decision to cancel this lease on 

July 19, 2010. AR 122–7 (JA-147–52). The Interior Board of  Indian Affairs 

affirmed the Regional Director’s decision on December 18, 2012. AR 274–83 
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(JA-154–63). The United States District Court for the District of  Columbia 

affirmed that decision on March 11, 2016. Opinion, Docket No. 45 (Mar. 11, 

2016) (“Op.”). Mr. Tuttle’s estate filed a timely notice of  appeal to this Court 

on April 11, 2016. Tuttle v. Jewell, Docket No. 47 (Apr. 11, 2016). 

Standard of Review 

 The APA, 5 U.S.C. §§ 701–706, governs this Court’s review of  Interior’s 

decision to cancel Mr. Tuttle’s lease. This is a narrow and deferential standard 

of  review. Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 375 (1989). The Court 

“is not empowered to substitute its judgment for that of  the agency.” Citizens to 

Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), abrogated on other 

grounds by Califano v. Sanders, 430 U.S. 99 (1977). Rather, the Court’s role is to 

decide whether “the decision was based on a consideration of  the relevant 

factors and whether there has been a clear error of  judgment.” Id.; see also Balt. 

Gas & Elec. Co. v. NRDC, 462 U.S. 87, 105 (1983). 

Summary of Argument 

 For 17 years, Mr. Tuttle did not pay the “percentage rent” that he owed 

to the Tribes for the business that he conducted on the Tribes’ land. And there 

is no way to know exactly how much back rent Mr. Tuttle’s estate now owes 

because, for 17 years, Mr. Tuttle failed to submit the annual “certified 

statements of  gross receipts” that were required by the lease. There is also no 

evidence that Mr. Tuttle was carrying the insurance required by the lease, to 

protect the Tribes from liability, when this lease was cancelled. 
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 BIA gave Mr. Tuttle five months to cure these violations of  his lease, and 

he did not do so. Even now, his estate has not provided the certified statements 

of  gross receipts or proof  of  insurance required by the lease. As the district 

court held, BIA’s decision to cancel the lease based on these facts was rational 

and not “arbitrary and capricious.” The district court’s judgment should be 

affirmed. 

Argument 

A. BIA’s decision to cancel this lease is supported by the 
undisputed facts. 

 BIA cancelled Mr. Tuttle’s lease because he would not pay his rent and 

because he would not get insurance. This case is no more complicated than 

that. For 17 years, the lease required Mr. Tuttle to pay 3% of  the gross receipts 

from his business on this land, and for 17 years Mr. Tuttle paid nothing. For 17 

years, the lease required Mr. Tuttle to keep accurate records so that the Tribe 

could calculate that “percentage rent,” and for 17 years Mr. Tuttle seems to 

have kept no records at all. The lease required Mr. Tuttle to provide current 

proof  of  insurance, and he never did. 

 After it provided written notice of  default, BIA was only required to give 

Mr. Tuttle 60 days—at most—to cure these defaults. AR 100 (JA-25) 

(providing a 60-day cure period for defaults not involving “payment of  

monies”). Instead, the agency gave him five months. Compare AR 25–30 (JA-

78–84) (notice of  default sent on September 30, 2009) with AR 20–4 (JA-100–

4) (notice of  cancellation sent on March 2, 2010). But after five months, Mr. 
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Tuttle still had not complied with the lease. AR 20–4 (JA-100–4). Even now, 

seven years later, Mr. Tuttle’s estate has not provided the required certified 

statements of  gross receipts or proof  of  insurance. 

In fact, Mr. Tuttle’s estate does not claim that it has complied with the 

terms of  the lease or cured these defaults. And it seems likely that the estate 

cannot cure these defaults now because Mr. Tuttle did not keep records of  his 

gross receipts. It is undisputed that the lease required Mr. Tuttle to keep those 

records. To ensure that the Tribes got their 3%, the lease required Mr. Tuttle to 

keep accurate records of  his gross receipts, and to produce those records, upon 

request, to the Tribes and the Secretary of  the Interior. AR 75–6 (JA-42–3). 

The lease expressly gave both the Tribes and the Secretary the right to 

“question the sufficiency of  the amount [of  the percentage rent] and the 

accuracy of  the statements furnished by [Mr. Tuttle] to justify the same” and 

the right to “examine and audit” Mr. Tuttle’s claimed receipts. AR 76 (JA-43). 

And to ensure that all of  this was handled honestly and transparently, the 

lease required Mr. Tuttle to have a certified public accountant prepare a 

statement of  gross receipts each year. AR 75 (JA-42). But Mr. Tuttle never did 

that, and his estate has not done it. After he received a notice of  default from 

BIA, Mr. Tuttle at first refused to provide these statements, instead providing a 

handwritten estimate of  his earnings instead. AR 170 (JA-140). When it 

became clear that BIA would not accept his rough estimates, Mr. Tuttle had his 

accountant put together a report, but it was not a “certified statement” 

prepared using generally-accepted accounting principles. AR 175 (JA-132). As 
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the accountant explained, Mr. Tuttle had chosen to “omit substantially all of  

the disclosures required by generally-accepted accounting principles,” id. 

So instead of  preparing the statement required by the lease, Mr. Tuttle’s 

accountant did his best to reconstruct Mr. Tuttle’s gross receipts from the only 

evidence that he had—Mr. Tuttle’s income tax forms. Id. The accountant 

reviewed “[n]o other evidence.” Id. But as the accountant admitted, that 

approach is not consistent with generally-accepted accounting principles and 

did not allow the accountant to “audit[] or review[]” the statement for its 

accuracy or to “express an opinion or any other form of  assurance on it.” Id. 

As a result, the accountant was not able to “certify” the statement, as required 

by the lease. The statement also only reported gross receipts for eight of  the 17 

years from 1992 through 2009. AR 176 (JA-133). 

 The accountant’s report fell far short of  the “certified statement” 

required by the lease and ultimately gave BIA and the Tribes no way to 

accurately determine how much rent Mr. Tuttle owed. AR 22 (JA-102). As a 

result, BIA concluded that there was just no “reasonable means to determine 

the corresponding Percentage Rent.” Id. Mr. Tuttle also refused to provide 

copies of  his subleases with his tenants, for example, which might have formed 

the basis for formulating a reasonable settlement of  his back rent. AR SUPP 

196 (JA-153).  

 The lease also required Mr. Tuttle to “carry fire insurance with extended 

coverage endorsements, to include vandalism, jointly in the names of  the 

Lessee and Lessor, covering the full insurable value of  all improvements on the 
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leased premises” and to “furnish[]” “evidence of  insurance . . . to the 

Secretary.” AR 88 (JA-13). But even after receiving notice of  default from BIA, 

Mr. Tuttle never submitted adequate proof  of  insurance, and his estate still has 

not submitted such proof. 

 For these reasons, BIA cancelled Mr. Tuttle’s lease. That decision was 

rational based on these undisputed facts, and the district court was right to 

affirm it. As the district court noted, “the admitted facts demonstrate that [Mr. 

Tuttle] failed to pay Base Rent and Percentage Rent when due for many years 

and that he failed to submit adequate proof  of  insurance and properly audited 

business income statements as required by the Lease.” Op. at 21. “BIA twice 

extended the opportunity to provide reasons not to terminate the Lease but Mr. 

Tuttle’s submissions were vague efforts at partial cures.” Op. at 21. This Court 

should affirm the district court’s decision. 

B. Mr. Tuttle did not cure his violations of this lease, and they 
were not de minimis. 

 Significantly, Mr. Tuttle’s estate does not deny that Mr. Tuttle violated 

the terms of  the lease, and it does not claim that it has cured these defaults. 

Instead, the estate argues only that it was “arbitrary and capricious” for the 

Secretary to refuse to accept Mr. Tuttle’s attempts to cure these violations 

because he made a “reasonable and good-faith effort” to fulfill his obligations, 

Appellant’s Opening Brief  (“Br.”) at 2–3, and because any remaining 

violations were “so de minimis . . . that there is no legitimate basis for citing 

them as reasons for Lease termination,” AR 168 (JA-138). 
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 It is undisputed that Mr. Tuttle did not cure his defaults, and it is obvious 

that the percentage rent was one of  the “essential terms” upon which this lease 

was formed. AR 140 (JA-141). Mr. Tuttle did not pay that rent for 17 years. It 

cannot be seriously argued that failing to pay that rent for 17 years is a de 

minimis violation (even if  there were a de minimis exception under the terms of  

the lease, which there is not). As the district court noted, “the Tribes’ 

substantive interest in receipt of  rental payment . . . cannot be gainsaid.” Op. at 

20. 

And while Mr. Tuttle ultimately did try to pay at least some of  his back 

rent, neither the agency nor the Tribes have any way of  knowing how much he 

actually owes because he did not keep accurate records and did not provide the 

required certified statements of  gross receipts. Moreover, Mr. Tuttle did not 

dispute the materiality of  the accounting obligation before the Regional 

Director, AR 126 (JA-151), and his estate does not argue that they have 

complied with it now. 

 Mr. Tuttle’s estate protests that Mr. Tuttle’s failing health made it 

difficult for him to comply with the lease. Br. at 9. But Mr. Tuttle’s failing 

health is one reason why BIA gave him a full five months to cure his defaults 

instead of  holding him to the shorter periods set out in the lease. Moreover, 

Mr. Tuttle’s defaults were not the work of  a year or two—he failed to pay his 

percentage rent for 17 years. Mr. Tuttle’s defaults were not de minimis and they 

did not come only at the end of  his life; rather, they were “material, chronic, 

and irreparable.” AR 140 (JA-141). BIA’s decision to cancel this lease was 
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based firmly on these undisputed facts, and it was not “arbitrary and 

capricious.”  

C. BIA gave Mr. Tuttle more than 60 days to cure these 
violations. 

 Mr. Tuttle’s estate tries to distract the Court from its repeated and 

material violations of  the terms of  the lease with a series of  arcane and 

irrelevant arguments. The estate claims, for example, that BIA “conducted the 

Tuttle Lease termination in accordance with inapplicable BIA regulations 

instead of  applicable specific Tuttle Lease termination requirements.” Br. at 11 

(emphasis in original). As a result, the estate claims that BIA “allowed Tuttle 

only 10 days to cure . . . in direct contravention of  the 30-day period for cure 

guaranteed by [the lease].” Br. at 7 (citing AR 100 (JA-25)) (emphasis in 

original); see, generally, Br. at 17–22.  

 The estate is right that the lease defines the process that BIA had to use 

to cancel this lease. AR 100–102 (JA-25–7). But those terms are simple and 

straightforward, and BIA complied with them here. The lease required BIA to 

provide written notice of  default, which it did. AR 100 (JA-25); AR 25–30 (JA-

78–84). It required BIA to give Mr. Tuttle 30 days to cure a “default in any 

payment of  monies as required by terms of  this lease” or 60 days to cure a 

“breach [of] any other covenant of  this lease.” AR 100 (JA-25). And while 

BIA’s notice of  default stated that Mr. Tuttle had only ten business days to 

cure, BIA did not hold Mr. Tuttle to ten days. AR 29 (JA-83). To the contrary, 

BIA gave Mr. Tuttle more than five months to cure these violations—153 days 
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to be specific—much more than the 30 or 60 days required by the lease. AR 

282 (JA-162). So the estate is simply wrong when it argues that BIA gave Mr. 

Tuttle “only 10 days to cure” and when it claims that Mr. Tuttle did not receive 

the full 30 or 60 days provided by the terms of  the lease. Mr. Tuttle had an 

“ample opportunity to cure” his defaults, and he failed to do so.1 Op. at 18, 21. 

The lease then gave BIA the right to “[t]erminate this lease at any time.” AR 

101 (JA-26). 

 Second, the estate’s argument fails because the lease expressly says that 

BIA’s leasing regulations—including any future amendments—apply here. On 

its first page, the lease states that it was “made and entered into” under these 

leasing regulations as well as “any amendments thereto” and that “all” of  

those regulations are “made a part” of  the lease “by reference.” AR 77 (JA-2). 

Thus, under the express terms of  the lease, the regulations at 25 C.F.R. Part 

162 “were fully applicable despite the fact that they did not become effective 

until five years after the Lease was signed.” Op. at 16. To be clear, BIA’s 

Regional Director read the regulations and the lease terms together and 

“correctly understood that the cure periods were governed by the terms of  the 

                                                 
1 Mr. Tuttle did not challenge this lease cancellation on the grounds that the 
notice of default was defective simply because it cited the 10-day cure period 
set out in the regulations, AR 279 (JA-159), either before the agency or in the 
district court, and thus has now forfeited any such argument. See, e.g., District of  
Columbia v. Air Florida, Inc., 750 F.2d 1077, 1084 (D.C. Cir. 1984) (“It is well 
settled that issues and legal theories not asserted at the District Court level 
ordinarily will not be heard on appeal.”). 
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lease itself.” AR 279 (JA-159); Op. at 18. And so BIA gave Mr. Tuttle not only 

the full 60 days to cure required by the lease, but, in fact, much more time.2 

The estate is wrong, however, when it argues that these regulations were 

“inapplicable.” 

 Finally, the estate argues that this cancellation violated the terms of  the 

lease because “[a]t no time did the Secretary . . . give notice to all approved 

sublessee encumbrancers.” Br. at 19. The estate has misread the lease. The 

lease did not require the Tribes or the Secretary to give notice to the estate’s 

sublessees.3 AR 101 (JA-26). Instead, it required the Tribes or the Secretary to 

“give notice to all approved encumbrancers.” Id. The sublessees, however, are 

not “encumbrancers”; rather, an “encumbrancer” is “[o]ne having a legal 

claim, such as a lien or mortgage, against property.”4 Black’s Law Dictionary 
                                                 
2 The estate argues that these regulations could not apply here because they 
were promulgated “long after the Tuttle Lease was executed.” Br. at 17. But of  
course, the regulations apply because the lease expressly states that it 
incorporates not only the regulations as they existed when the lease was 
signed, but also “any amendments thereto.” AR 77 (JA-2). The estate also cites 
a series of  cases addressing the retroactive application of  newly-promulgated 
regulations. Br. at 21–22 (citing Bowen v. Georgetown Univ. Hosp., 488 U.S. 204 
(1988)). Those cases are irrelevant for the same reason—because the lease 
expressly states that it incorporates amendments to the regulations. In any 
event, the estate’s arguments are ultimately irrelevant because Mr. Tuttle 
received much more time to cure these defaults than allowed by either the 
regulations or the lease. 
3 Sublessees do not need notice because their subleases were not cancelled by 
the termination of  Mr. Tuttle’s lease; rather, they were assigned back to the 
Tribes. AR 94 (JA-19); see generally AR 92 (JA-17) (lease terms on subleases). 
4 The lease defines an “encumbrancer” as “the owner and holder of  an 
approved encumbrance” and an “approved encumbrance” as “an encumbrance 

Cont. 
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(10th ed. 2014) (definition of  “encumbrancer”). Mr. Tuttle could only 

“encumber” the property “with the written approval” of  the Tribes and the 

Secretary, AR 94–5 (JA-19–20), and only “for the purpose of  borrowing capital 

for the development and improvement of  the leased premises,” AR 95 (JA-20). 

BIA and the Secretary have not approved any such encumbrances and are not 

aware of  any “approved encumbrancers.” Therefore, they were not required to 

provide notice to anyone under this provision of  the lease. 

D. BIA did not delegate its decision to cancel this lease to the 
Tribes. 

 Once the cure period had passed, BIA concluded that it could not waive 

Mr. Tuttle’s violations of  the lease without consulting with the Tribe. That 

requirement is imposed on BIA by its leasing regulations. 25 C.F.R. § 162.619. 

The estate argues that this means that BIA “improperly delegated the Tuttle 

Lease termination to [the Tribes] despite the fact that the Tuttle Lease provided 

no role for [the Tribes] in the lease termination process.” Br. at 11. According 

to the estate, BIA was prohibited from consulting with the Tribes at all and 

should have kept them at “arm’s length” during the cancellation process. Br. at 

16. 

 BIA’s decision to consult with the Tribes was reasonable and appropriate. 

The Tribes own this land. They are a party to the lease—in fact, they are the 

lessor. Mr. Tuttle paid his rent to the Tribes. In addition, BIA contracted with 
                                                                                                                                                             
approved by the Secretary, the Lessor, and sureties, if  any, in the manner 
provided herein.” AR 87 (JA-12). 
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the Tribes for the administration of  the lease, which explains why BIA worked 

with the Tribes to draft the notice of  default—the Tribes had whatever records 

existed of  any payments made by Mr. Tuttle. Declaration of  Stan Webb, Tuttle 

v. Jewell, Docket No. 17–1 ¶ 8 (JA-181–2). 

 In any event, BIA’s decision to consult with the Tribes is entirely 

consistent with the terms of  the lease. Nothing in the lease prohibited BIA 

from consulting with the Tribes. To the contrary, once the default process set 

out in the lease was complete—that is, once Mr. Tuttle had defaulted on the 

terms of  the lease, BIA had sent written notice of  default, and the cure period 

had passed—then the lease gave BIA unfettered discretion to cancel Mr. 

Tuttle’s lease for any reason. It says nothing more than that BIA “may . . . (2) 

[t]erminate this lease at any time . . . .” AR 100–1 (JA-26–7). Moreover, the 

lease itself  expressly gives the Tribes—not BIA—the authority to waive 

breaches of  the lease: “The Lessor [that is, the Tribes] may expressly waive any 

and all breaches of  the covenants of  this lease, which waiver shall be effective 

only when in writing.” AR 102 (JA-27). And as we have already discussed 

above, the lease explicitly incorporates BIA’s leasing regulations by reference, 

including the requirement that BIA consult with the Tribes on lease violations 

once the cure period has passed. 25 C.F.R. § 162.619. As the district court 

correctly found, there is no conflict between the lease and BIA’s consultation 

with the Tribes here. Op. at 19–22. 

 While BIA consulted with the Tribes on these issues, it always retained 

the ultimate authority to make the decision to cancel the lease, consistent with 
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its regulations and the terms of  the lease. The estate claims that BIA “did not 

execute the termination,” but that is incorrect—the notice of  cancellation was 

signed by BIA and BIA alone. AR 24 (JA-104). That decision was then 

affirmed by BIA’s Regional Director and the Interior Board of  Indian Appeals, 

not by the Tribes. The estate argues that “[t]here is nothing in the record to 

even hint that [BIA] considered all of  the reasons” for this cancellation, Br. at 

16, but BIA explained its reasons in detail in the notice of  cancellation, AR 

20–4 (JA-100–4). The estate, in contrast, has not identified any record evidence 

that support its argument that BIA impermissibly delegated its authority to the 

Tribes. As the district court concluded, the fact that “BIA and the Tribes 

consulted and agreed on the outcome [here] does not prove that BIA failed to 

exercise independent review and consideration of  the underlying facts, which 

were well known and had been ongoing in one iteration or another for years.” 

Op. at 21. The estate’s “delegation” argument fails. 

E. This land is reservation land. 

 Since 1969, the Department of  the Interior has consistently taken the 

position that the Tribes’ reservation extends into California and includes a 

defined portion of  the west bank of  the Colorado River, including the land at 

issue in this case, and that this land is therefore held in trust by the United 

States for the Tribes under the Act of  April 30, 1964 (78 Stat. 188). The estate 

now launches a collateral attack on that decades-old determination, claiming 

that the 1964 Act “expressly excluded the Tuttle Leasehold property,” Br. at 2, 
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and that BIA’s leasing regulations and “federal leasing laws” do not apply here, 

Br. at 22. See, generally, Br. at 22–25. These arguments lead the estate to 

conclude that BIA “has no authority to lease” this land. Br. at 23 (emphasis 

omitted). 

 As we explain below, this argument is wrong. But more than that, it is 

also self-defeating. The estate brought this case because it believes that it was 

“arbitrary and capricious” and unlawful for BIA to cancel Mr. Tuttle’s lease 

with the Tribes and that the lease should be reinstated. But if  the estate were 

correct about this argument, and BIA never had the authority to lease this land 

in the first place, then the lease was always invalid and the relief  that the estate 

is seeking here is inappropriate. 

 Regardless, the estate is not correct, and its discussion of  these complex 

issues is incomplete and misleading. As we discuss immediately below, the 

estate has not raised these issues properly, so we will not attempt to explain 

their full history here. For the purposes of  this case, it is sufficient to note that 

the Department of  the Interior issued an order in 1969 that, in compliance 

with the 1964 Act, fixed the western boundary of  the reservation to include 

this land. 

 But the Court does not need to reach these issues for several reasons. 

First, the estate forfeited this argument because it did not present it to the 

district court. See, e.g., District of  Columbia v. Air Florida, Inc., 750 F.2d 1077, 

1084 (D.C. Cir. 1984) (“It is well settled that issues and legal theories not 

asserted at the District Court level ordinarily will not be heard on appeal.”). 
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Second, Mr. Tuttle himself  stipulated in 1977 that the United States owns this 

land in trust for the Tribes and that it has “been reserved at all times as a part 

of  the Colorado River Indian Reservation.” AR 390 (JA-35). That stipulation 

was entered as findings of  fact and conclusions of  law by the United States 

District Court for the Central District of  California, AR 388–391 (JA-33–6). 

The estate is bound by those stipulations and cannot relitigate these issues now, 

40 years later.5 

 Third, the lease expressly incorporates both the 1964 Act and BIA’s 

leasing regulations by reference, AR 77 (JA-2), so they would apply here even 

if  this land were somehow excluded from the reservation. Fourth, the estate’s 

collateral attack is improper and time-barred. See, e.g., Big Lagoon Racheria v. 

California, 789 F.3d 947, 952–54 (9th Cir. 2015). The administrative process 

that the Department of  the Interior undertook to resolve the status of  this land, 

which culminated in a Secretarial order, was completed decades ago. Mr. 

Tuttle did not challenge Interior’s determination at that time—to the contrary, 

he stipulated that this land is part of  the Tribes’ reservation. Allowing Mr. 

Tuttle’s estate to make an “end-run” around that determination now, long after 

the six-year statute of  limitations has run, would “cast a cloud of  doubt over 

                                                 
5 Indeed, even if that were not so, the estate would be barred from asserting a 
claim of title to this land for either of two independent reasons. First, any such 
claim is prohibited by the limitation in the Quiet Title Act (“QTA”), 28 U.S.C. 
§ 2409a(a), barring suit against the United States to quiet title to trust or 
restricted Indian land. And second, any such title claim would be time-barred 
by the QTA’s 12-year statute of limitations. 28 U.S.C. § 2409a(g). 
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countless acres of  land that have been taken into trust for tribes recognized by 

the federal government.” Id. at 954 (rejecting as time-barred California’s 

challenges to BIA’s decision to put land into trust for a tribe and to federally 

recognize the tribe); see also 28 U.S.C. § 2401(a) (setting six-year statute of  

limitations for claims brought under the Administrative Procedure Act). In 

short, this land is reservation land, BIA’s leasing regulations apply, and the 

estate should not be allowed to bring a collateral attack that is not only 

untimely and improper, but also self-defeating. 

F. There is no evidence that Mr. Tuttle was coerced into 
signing this lease or its modification. 

 Finally, the estate wrongly asserts that Mr. Tuttle was coerced through 

“legal and financial pressure from Interior officials” to accept the lease and its 

modification. Br. at 1. Mr. Tuttle agreed to the terms of  both the lease and its 

modification as his own “free and voluntary act.” AR 85 (JA-10); AR 74 (JA-

41). He stipulated in court that he had never owned this land and had 

“wrongfully occupied” it. AR 390 (JA-35). The estate has not cited any 

evidence that even suggests that Mr. Tuttle might have been coerced, much less 

shown that the district court erred in rejecting such a claim. 

 In any event, it is far too late for the estate to re-litigate these issues now. 

Mr. Tuttle abandoned the argument that he owned this land in fee simple in 

1977. AR 388–91 (JA-33–6). Mr. Tuttle also signed the lease in 1977, and the 

estate has not explained why it should be allowed to challenge it nearly 40 

years later. Mr. Tuttle challenged the lease modification in 2008, and lost, and 
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failed to file a timely appeal of  that decision. AR 52–53 (JA-62–3) (affirming 

the lease modification and also noting Mr. Tuttle’s delay in alleging coercion). 

And again, the estate’s argument is self-defeating: if  the estate were right, and 

Mr. Tuttle had been coerced, then the relief  that it is seeking here—having the 

lease reinstated—would be inappropriate. The district court properly rejected 

these arguments, Op. at 11 n.8, and its decision should be affirmed. 

Conclusion 

 The district court’s judgment should be affirmed. 

     Respectfully submitted, 
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Page 114 TITLE 25—INDIANS § 414 

1 So in original. 
2 So in original. Probably should be followed by a comma. 

signees, or deducted from the proceeds of sale, 

leases, or other sources of revenue: Provided, 

That the amounts so collected shall be covered 

into the Treasury as miscellaneous receipts, ex-

cept when the expenses of the work are paid 

from Indian tribal funds, in which event they 

shall be credited to such funds. 

(Feb. 14, 1920, ch. 75, § 1, 41 Stat. 415; Mar. 1, 1933, 

ch. 158, 47 Stat. 1417.) 

AMENDMENTS 

1933—Act Mar. 1, 1933, substituted ‘‘to collect reason-

able fees to cover the cost of any and all work per-

formed for Indian tribes or individual Indians’’ for ‘‘to 

charge a reasonable fee for the work incident to the 

sale, leasing, or assigning of such lands, or in the sale 

of the timber, or in the administration of Indian for-

ests’’ and ‘‘deducted from the proceeds of sale, leases, 

or other sources of revenue’’ for ‘‘from the proceeds of 

sales’’, struck out introductory text ‘‘In the sale of all 

Indian allotments, or in leases, or assignment of leases 

covering, tribal or allotted lands for mineral, farming, 

grazing, business or other purposes, or in the sale of 

timber thereon’’ and provided for the use of discretion 

and the crediting of Indian tribal funds. 

§ 414. Reservation of minerals in sale of Choctaw- 
Chickasaw lands 

On and after August 25, 1937, in all sales of 

tribal lands of the Choctaw and Chickasaw Indi-

ans in Oklahoma provided for by existing law, 

the Secretary of the Interior is hereby author-

ized to offer such lands for sale subject to a res-

ervation of the mineral rights therein, including 

oil and gas, for the benefit of said Indians, when-

ever in his judgment the interests of the Indians 

will best be served thereby. 

(Aug. 25, 1937, ch. 778, 50 Stat. 810.) 

§ 415. Leases of restricted lands 

(a) Authorized purposes; term; approval by Sec-
retary 

Any restricted Indian lands, whether tribally, 

or individually owned, may be leased by the In-

dian owners, with the approval of the Secretary 

of the Interior, for public, religious, educational, 

recreational, residential, or business purposes, 

including the development or utilization of nat-

ural resources in connection with operations 

under such leases, for grazing purposes, and for 

those farming purposes which require the mak-

ing of a substantial investment in the improve-

ment of the land for the production of special-

ized crops as determined by said Secretary. All 

leases so granted shall be for a term of not to 

exceed twenty-five years, except leases of land 

located outside the boundaries of Indian reserva-

tions in the State of New Mexico, leases of land 

on the Agua Caliente (Palm Springs) Reserva-

tion, the Dania Reservation, the Pueblo of Santa 

Ana (with the exception of the lands known as 

the ‘‘Santa Ana Pueblo Spanish Grant’’), the 

reservation of the Confederated Tribes of the 

Warm Springs Reservation of Oregon, the Moapa 

Indian Reservation, the Swinomish Indian Res-

ervation, the Southern Ute Reservation, the 

Fort Mojave Reservation, the Confederated 

Tribes of the Umatilla Indian Reservation, the 

Burns Paiute Reservation, the Coeur d’Alene In-

dian Reservation, the Kalispel Indian Reserva-

tion and land held in trust for the Kalispel Tribe 

of Indians, the Puyallup Tribe of Indians,,1 the 
pueblo of Cochiti, the pueblo of Pojoaque, the 
pueblo of Tesuque, the pueblo of Zuni, the 
Hualapai Reservation, the Spokane Reservation, 
the San Carlos Apache Reservation, the 
Yavapai-Prescott Community Reservation, the 
Pyramid Lake Reservation, the Gila River Res-
ervation, the Soboba Indian Reservation, the 
Viejas Indian Reservation, the Tulalip Indian 
Reservation, the Navajo Reservation, the 
Cabazon Indian Reservation, the Muckleshoot 
Indian Reservation and land held in trust for the 
Muckleshoot Indian Tribe, the Mille Lacs Indian 
Reservation with respect to a lease between an 
entity established by the Mille Lacs Band of 
Chippewa Indians and the Minnesota Historical 
Society, leases of the the 1 lands comprising the 
Moses Allotment Numbered 8 and the Moses Al-
lotment Numbered 10, Chelan County, Washing-
ton, and lands held in trust for the Las Vegas 
Paiute Tribe of Indians, and lands held in trust 
for the Twenty-nine Palms Band of Luiseno Mis-
sion Indians, and lands held in trust for the 
Reno Sparks Indian Colony, lands held in trust 
for the Torres Martinez Desert Cahuilla Indians, 
lands held in trust for the Guidiville Band of 
Pomo Indians of the Guidiville Indian Ran-
cheria, lands held in trust for the Confederated 
Tribes of the Umatilla Indian Reservation, lands 
held in trust for the Confederated Tribes of the 
Warm Springs Reservation of Oregon, land held 
in trust for the Coquille Indian Tribe, land held 
in trust for the Confederated Tribes of Siletz In-
dians, land held in trust for the Confederated 
Tribes of the Coos, Lower Umpqua, and Siuslaw 
Indians, land held in trust for the Klamath 
Tribes, and land held in trust for the Burns Pai-
ute Tribe, and lands held in trust for the Cow 
Creek Band of Umpqua Tribe of Indians, land 
held in trust for the Prairie Band Potawatomi 
Nation, lands held in trust for the Cherokee Na-
tion of Oklahoma, land held in trust for the 
Fallon Paiute Shoshone Tribes, lands held in 
trust for the Pueblo of Santa Clara, land held in 
trust for the Yurok Tribe, land held in trust for 
the Hopland Band of Pomo Indians of the 

Hopland Rancheria, lands held in trust for the 

Yurok Tribe, lands held in trust for the Hopland 

Band of Pomo Indians of the Hopland Rancheria, 

lands held in trust for the Confederated Tribes 

of the Colville Reservation, lands held in trust 

for the Cahuilla Band of Indians of California, 

lands held in trust for the Confederated Tribes 

of the Grand Ronde Community of Oregon, and 

the lands held in trust for the Confederated Sa-

lish and Kootenai Tribes of the Flathead Res-

ervation, Montana, and leases to the Devils 

Lake Sioux Tribe, or any organization of such 

tribe, of land on the Devils Lake Sioux Reserva-

tion, and lands held in trust for Ohkay Owingeh 

Pueblo 2 which may be for a term of not to ex-

ceed ninety-nine years, and except leases of land 

held in trust for the Morongo Band of Mission 

Indians which may be for a term of not to ex-

ceed 50 years, and except leases of land for graz-

ing purposes which may be for a term of not to 

exceed ten years. Leases for public, religious, 

educational, recreational, residential, or busi-

1
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ness purposes (except leases the initial term of 

which extends for more than seventy-four years) 

with the consent of both parties may include 

provisions authorizing their renewal for one ad-

ditional term of not to exceed twenty-five years, 

and all leases and renewals shall be made under 

such terms and regulations as may be prescribed 

by the Secretary of the Interior. Prior to ap-

proval of any lease or extension of an existing 

lease pursuant to this section, the Secretary of 

the Interior shall first satisfy himself that ade-

quate consideration has been given to the rela-

tionship between the use of the leased lands and 

the use of neighboring lands; the height, qual-

ity, and safety of any structures or other facili-

ties to be constructed on such lands; the avail-

ability of police and fire protection and other 

services; the availability of judicial forums for 

all criminal and civil causes arising on the 

leased lands; and the effect on the environment 

of the uses to which the leased lands will be sub-

ject. 

(b) Leases involving Tulalip Tribes 
Any lease by the Tulalip Tribes, the Puyallup 

Tribe of Indians, the Swinomish Indian Tribal 

Community, or the Kalispel Tribe of Indians 

under subsection (a) of this section, except a 

lease for the exploitation of any natural re-

source, shall not require the approval of the Sec-

retary of the Interior (1) if the term of the lease 

does not exceed fifteen years, with no option to 

renew, (2) if the term of the lease does not ex-

ceed thirty years, with no option to renew, and 

the lease is executed pursuant to tribal regula-

tions previously approved by the Secretary of 

the Interior, or (3) if the term does not exceed 

seventy-five years (including options to renew), 

and the lease is executed under tribal regula-

tions approved by the Secretary under this 

clause (3). 

(c) Leases involving Hopi Tribe and Hopi Parti-
tioned Lands Accommodation Agreement 

Notwithstanding subsection (a), a lease of land 

by the Hopi Tribe to Navajo Indians on the Hopi 

Partitioned Lands may be for a term of 75 years, 

and may be extended at the conclusion of the 

term of the lease. 

(d) Definitions 
For purposes of this section— 

(1) the term ‘‘Hopi Partitioned Lands’’ 

means lands located in the Hopi Partitioned 

Area, as defined in section 168.1(g) of title 25, 

Code of Federal Regulations (as in effect on 

October 11, 1996); 
(2) the term ‘‘Navajo Indians’’ means mem-

bers of the Navajo Tribe; 
(3) the term ‘‘individually owned Navajo In-

dian allotted land’’ means a single parcel of 

land that— 
(A) is located within the jurisdiction of the 

Navajo Nation; 
(B) is held in trust or restricted status by 

the United States for the benefit of Navajo 

Indians or members of another Indian tribe; 

and 
(C) was— 

(i) allotted to a Navajo Indian; or 
(ii) taken into trust or restricted status 

by the United States for an individual In-

dian; 

(4) the term ‘‘interested party’’ means an In-

dian or non-Indian individual or corporation, 

or tribal or non-tribal government whose in-

terests could be adversely affected by a tribal 

trust land leasing decision made by an appli-

cable Indian tribe; 
(5) the term ‘‘Navajo Nation’’ means the 

Navajo Nation government that is in existence 

on August 9, 1955, or its successor; 
(6) the term ‘‘petition’’ means a written re-

quest submitted to the Secretary for the re-

view of an action (or inaction) of an Indian 

tribe that is claimed to be in violation of the 

approved tribal leasing regulations; 
(7) the term ‘‘Secretary’’ means the Sec-

retary of the Interior; 
(8) the term ‘‘tribal regulations’’ means reg-

ulations enacted in accordance with applicable 

tribal law and approved by the Secretary; 
(9) the term ‘‘Indian tribe’’ has the meaning 

given such term in section 479a of this title; 

and 
(10) the term ‘‘individually owned allotted 

land’’ means a parcel of land that— 
(A)(i) is located within the jurisdiction of 

an Indian tribe; or 
(ii) is held in trust or restricted status by 

the United States for the benefit of an In-

dian tribe or a member of an Indian tribe; 

and 
(B) is allotted to a member of an Indian 

tribe. 

(e) Leases of restricted lands for the Navajo Na-
tion 

(1) Any leases by the Navajo Nation for pur-

poses authorized under subsection (a), and any 

amendments thereto, except a lease for the ex-

ploration, development, or extraction of any 

mineral resources, shall not require the ap-

proval of the Secretary if the lease is executed 

under the tribal regulations approved by the 

Secretary under this subsection and the term of 

the lease does not exceed— 
(A) in the case of a business or agricultural 

lease, 25 years, except that any such lease may 

include an option to renew for up to two addi-

tional terms, each of which may not exceed 25 

years; and 
(B) in the case of a lease for public, reli-

gious, educational, recreational, or residential 

purposes, 75 years if such a term is provided 

for by the Navajo Nation through the promul-

gation of regulations. 

(2) Paragraph (1) shall not apply to individ-

ually owned Navajo Indian allotted land. 
(3) The Secretary shall have the authority to 

approve or disapprove tribal regulations referred 

to under paragraph (1). The Secretary shall ap-

prove such tribal regulations if such regulations 

are consistent with the regulations of the Sec-

retary under subsection (a), and any amend-

ments thereto, and provide for an environmental 

review process. The Secretary shall review and 

approve or disapprove the regulations of the 

Navajo Nation within 120 days of the submission 

of such regulations to the Secretary. Any dis-

approval of such regulations by the Secretary 

shall be accompanied by written documentation 

that sets forth the basis for the disapproval. 

Such 120-day period may be extended by the Sec-
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retary after consultation with the Navajo Na-

tion. 
(4) If the Navajo Nation has executed a lease 

pursuant to tribal regulations under paragraph 

(1), the Navajo Nation shall provide the Sec-

retary with— 
(A) a copy of the lease and all amendments 

and renewals thereto; and 
(B) in the case of regulations or a lease that 

permits payment to be made directly to the 

Navajo Nation, documentation of the lease 

payments sufficient to enable the Secretary to 

discharge the trust responsibility of the 

United States under paragraph (5). 

(5) The United States shall not be liable for 

losses sustained by any party to a lease executed 

pursuant to tribal regulations under paragraph 

(1), including the Navajo Nation. Nothing in this 

paragraph shall be construed to diminish the au-

thority of the Secretary to take appropriate ac-

tions, including the cancellation of a lease, in 

furtherance of the trust obligation of the United 

States to the Navajo Nation. 
(6)(A) An interested party may, after exhaus-

tion of tribal remedies, submit, in a timely man-

ner, a petition to the Secretary to review the 

compliance of the Navajo Nation with any regu-

lations approved under this subsection. If upon 

such review the Secretary determines that the 

regulations were violated, the Secretary may 

take such action as may be necessary to remedy 

the violation, including rescinding the approval 

of the tribal regulations and reassuming respon-

sibility for the approval of leases for Navajo Na-

tion tribal trust lands. 
(B) If the Secretary seeks to remedy a viola-

tion described in subparagraph (A), the Sec-

retary shall— 
(i) make a written determination with re-

spect to the regulations that have been vio-

lated; 
(ii) provide the Navajo Nation with a written 

notice of the alleged violation together with 

such written determination; and 
(iii) prior to the exercise of any remedy or 

the rescission of the approval of the regulation 

involved and the reassumption of the lease ap-

proval responsibility, provide the Navajo Na-

tion with a hearing on the record and a rea-

sonable opportunity to cure the alleged viola-

tion. 

(f) Leases involving Gila River Indian Commu-
nity Reservation; arbitration of disputes 

Any contract, including a lease or construc-

tion contract, affecting land within the Gila 

River Indian Community Reservation may con-

tain a provision for the binding arbitration of 

disputes arising out of such contract. Such con-

tracts shall be considered within the meaning of 

‘‘commerce’’ as defined and subject to the provi-

sions of section 1 of title 9. Any refusal to sub-

mit to arbitration pursuant to a binding agree-

ment for arbitration or the exercise of any right 

conferred by title 9 to abide by the outcome of 

arbitration pursuant to the provisions of chap-

ter 1 of title 9, sections 1 through 14, shall be 

deemed to be a civil action arising under the 

Constitution, laws or treaties of the United 

States within the meaning of section 1331 of 

title 28. 

(g) Lease of tribally-owned land by Assiniboine 
and Sioux Tribes of the Fort Peck Reserva-
tion 

(1) In general 
Notwithstanding subsection (a) and any reg-

ulations under part 162 of title 25, Code of Fed-

eral Regulations (or any successor regulation), 

subject to paragraph (2), the Assiniboine and 

Sioux Tribes of the Fort Peck Reservation 

may lease to the Northern Border Pipeline 

Company tribally-owned land on the Fort 

Peck Indian Reservation for 1 or more inter-

state gas pipelines. 

(2) Conditions 
A lease entered into under paragraph (1)— 

(A) shall commence during fiscal year 2011 

for an initial term of 25 years; 

(B) may be renewed for an additional term 

of 25 years; and 

(C) shall specify in the terms of the lease 

an annual rental rate— 

(i) which rate shall be increased by 3 per-

cent per year on a cumulative basis for 

each 5-year period; and 

(ii) the adjustment of which in accord-

ance with clause (i) shall be considered to 

satisfy any review requirement under part 

162 of title 25, Code of Federal Regulations 

(or any successor regulation). 

(h) Tribal approval of leases 
(1) In general 

At the discretion of any Indian tribe, any 

lease by the Indian tribe for the purposes au-

thorized under subsection (a) (including any 

amendments to subsection (a)), except a lease 

for the exploration, development, or extrac-

tion of any mineral resources, shall not re-

quire the approval of the Secretary, if the 

lease is executed under the tribal regulations 

approved by the Secretary under this sub-

section and the term of the lease does not ex-

ceed— 

(A) in the case of a business or agricultural 

lease, 25 years, except that any such lease 

may include an option to renew for up to 2 

additional terms, each of which may not ex-

ceed 25 years; and 

(B) in the case of a lease for public, reli-

gious, educational, recreational, or residen-

tial purposes, 75 years, if such a term is pro-

vided for by the regulations issued by the In-

dian tribe. 

(2) Allotted land 
Paragraph (1) shall not apply to any lease of 

individually owned Indian allotted land. 

(3) Authority of Secretary over tribal regula-
tions 

(A) In general 
The Secretary shall have the authority to 

approve or disapprove any tribal regulations 

issued in accordance with paragraph (1). 

(B) Considerations for approval 
The Secretary shall approve any tribal 

regulation issued in accordance with para-

graph (1), if the tribal regulations— 

(i) are consistent with any regulations 

issued by the Secretary under subsection 

3
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3 So in original. Probably should be ‘‘450f’’. 

(a) (including any amendments to the sub-

section or regulations); and 
(ii) provide for an environmental review 

process that includes— 
(I) the identification and evaluation of 

any significant effects of the proposed 

action on the environment; and 
(II) a process for ensuring that— 

(aa) the public is informed of, and 

has a reasonable opportunity to com-

ment on, any significant environ-

mental impacts of the proposed action 

identified by the Indian tribe; and 

(bb) the Indian tribe provides re-

sponses to relevant and substantive 

public comments on any such impacts 

before the Indian tribe approves the 

lease. 

(C) Technical assistance 
The Secretary may provide technical as-

sistance, upon request of the Indian tribe, 

for development of a regulatory environ-

mental review process under subparagraph 

(B)(ii). 

(D) Indian Self-Determination Act 
The technical assistance to be provided by 

the Secretary pursuant to subparagraph (C) 

may be made available through contracts, 

grants, or agreements entered into in ac-

cordance with, and made available to enti-

ties eligible for, such contracts, grants, or 

agreements under the Indian Self-Deter-

mination Act (25 U.S.C. 450 3 et seq.). 

(4) Review process 
(A) In general 

Not later than 120 days after the date on 

which the tribal regulations described in 

paragraph (1) are submitted to the Sec-

retary, the Secretary shall review and ap-

prove or disapprove the regulations. 

(B) Written documentation 
If the Secretary disapproves the tribal reg-

ulations described in paragraph (1), the Sec-

retary shall include written documentation 

with the disapproval notification that de-

scribes the basis for the disapproval. 

(C) Extension 
The deadline described in subparagraph (A) 

may be extended by the Secretary, after con-

sultation with the Indian tribe. 

(5) Federal environmental review 
Notwithstanding paragraphs (3) and (4), if an 

Indian tribe carries out a project or activity 

funded by a Federal agency, the Indian tribe 

shall have the authority to rely on the envi-

ronmental review process of the applicable 

Federal agency rather than any tribal envi-

ronmental review process under this sub-

section. 

(6) Documentation 
If an Indian tribe executes a lease pursuant 

to tribal regulations under paragraph (1), the 

Indian tribe shall provide the Secretary with— 
(A) a copy of the lease, including any 

amendments or renewals to the lease; and 

(B) in the case of tribal regulations or a 

lease that allows for lease payments to be 

made directly to the Indian tribe, docu-

mentation of the lease payments that are 

sufficient to enable the Secretary to dis-

charge the trust responsibility of the United 

States under paragraph (7). 

(7) Trust responsibility 
(A) In general 

The United States shall not be liable for 

losses sustained by any party to a lease exe-

cuted pursuant to tribal regulations under 

paragraph (1). 

(B) Authority of Secretary 
Pursuant to the authority of the Secretary 

to fulfill the trust obligation of the United 

States to the applicable Indian tribe under 

Federal law (including regulations), the Sec-

retary may, upon reasonable notice from the 

applicable Indian tribe and at the discretion 

of the Secretary, enforce the provisions of, 

or cancel, any lease executed by the Indian 

tribe under paragraph (1). 

(8) Compliance 
(A) In general 

An interested party, after exhausting of 

any applicable tribal remedies, may submit 

a petition to the Secretary, at such time and 

in such form as the Secretary determines to 

be appropriate, to review the compliance of 

the applicable Indian tribe with any tribal 

regulations approved by the Secretary under 

this subsection. 

(B) Violations 
If, after carrying out a review under sub-

paragraph (A), the Secretary determines 

that the tribal regulations were violated, 

the Secretary may take any action the Sec-

retary determines to be necessary to remedy 

the violation, including rescinding the ap-

proval of the tribal regulations and reassum-

ing responsibility for the approval of leases 

of tribal trust lands. 

(C) Documentation 
If the Secretary determines that a viola-

tion of the tribal regulations has occurred 

and a remedy is necessary, the Secretary 

shall— 

(i) make a written determination with 

respect to the regulations that have been 

violated; 

(ii) provide the applicable Indian tribe 

with a written notice of the alleged viola-

tion together with such written deter-

mination; and 

(iii) prior to the exercise of any remedy, 

the rescission of the approval of the regu-

lation involved, or the reassumption of 

lease approval responsibilities, provide the 

applicable Indian tribe with— 

(I) a hearing that is on the record; and 

(II) a reasonable opportunity to cure 

the alleged violation. 

(9) Savings clause 
Nothing in this subsection shall affect sub-

section (e) or any tribal regulations issued 

under that subsection. 
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(Aug. 9, 1955, ch. 615, § 1, 69 Stat. 539; Pub. L. 
86–326, Sept. 21, 1959, 73 Stat. 597; Pub. L. 86–505, 
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76 Stat. 805; Pub. L. 88–167, Nov. 4, 1963, 77 Stat. 
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L. 90–182, Dec. 8, 1967, 81 Stat. 559; Pub. L. 90–184, 
Dec. 10, 1967, 81 Stat. 560; Pub. L. 90–335, § 1(f), 
June 10, 1968, 82 Stat. 175; Pub. L. 90–355, June 20, 
1968, 82 Stat. 242; Pub. L. 90–534, § 6, Sept. 28, 1968, 
82 Stat. 884; Pub. L. 90–570, Oct. 12, 1968, 82 Stat. 
1003; Pub. L. 91–274, §§ 2, 3, June 2, 1970, 84 Stat. 
302; Pub. L. 91–275, §§ 1, 2, June 2, 1970, 84 Stat. 
303; Pub. L. 91–557, § 8, Dec. 17, 1970, 84 Stat. 1468; 
Pub. L. 92–182, § 6, Dec. 15, 1971, 85 Stat. 626; Pub. 
L. 92–431, Sept. 26, 1972, 86 Stat. 723; Pub. L. 
92–472, § 7, Oct. 9, 1972, 86 Stat. 788; Pub. L. 92–488, 
§ 4, Oct. 13, 1972, 86 Stat. 806; Pub. L. 96–216, Mar. 
27, 1980, 94 Stat. 125; Pub. L. 96–491, § 3, Dec. 2, 
1980, 94 Stat. 2564; Pub. L. 97–459, title I, § 107, 
Jan. 12, 1983, 96 Stat. 2516; Pub. L. 98–70, Aug. 8, 
1983, 97 Stat. 401; Pub. L. 98–203, § 1(c), Dec. 2, 
1983, 97 Stat. 1384; Pub. L. 99–221, § 2, Dec. 26, 
1985, 99 Stat. 1735; Pub. L. 99–389, § 3(a), Aug. 23, 
1986, 100 Stat. 829; Pub. L. 99–500, § 101(h) [title I, 

§ 122], Oct. 18, 1986, 100 Stat. 1783–242, 1783–267, 

and Pub. L. 99–591, § 101(h) [title I, § 122], Oct. 30, 

1986, 100 Stat. 3341–242, 3341–267; Pub. L. 99–575, 

§ 5, Oct. 28, 1986, 100 Stat. 3246; Pub. L. 101–630, 

title II, § 201, Nov. 28, 1990, 104 Stat. 4532; Pub. L. 

102–497, § 5, Oct. 24, 1992, 106 Stat. 3255; Pub. L. 

103–435, § 5, Nov. 2, 1994, 108 Stat. 4569; Pub. L. 

104–301, § 9, Oct. 11, 1996, 110 Stat. 3652; Pub. L. 

105–256, § 1, Oct. 14, 1998, 112 Stat. 1896; Pub. L. 

106–216, § 1(a), June 20, 2000, 114 Stat. 343; Pub. L. 

106–568, title XII, § 1203, Dec. 27, 2000, 114 Stat. 

2934; Pub. L. 107–102, § 1, Dec. 27, 2001, 115 Stat. 

974; Pub. L. 107–159, Apr. 4, 2002, 116 Stat. 122; 

Pub. L. 107–331, title X, § 1002(a), Dec. 13, 2002, 116 

Stat. 2869; Pub. L. 108–199, div. H, § 149, Jan. 23, 

2004, 118 Stat. 446; Pub. L. 109–147, § 1(a), Dec. 22, 

2005, 119 Stat. 2679; Pub. L. 109–221, title II, 

§ 202(a), May 12, 2006, 120 Stat. 340; Pub. L. 

110–453, title II, §§ 202, 204, 205(a), Dec. 2, 2008, 122 

Stat. 5029; Pub. L. 111–334, § 1, Dec. 22, 2010, 124 

Stat. 3582; Pub. L. 111–336, § 1, Dec. 22, 2010, 124 

Stat. 3587; Pub. L. 111–381, § 1, Jan. 4, 2011, 124 

Stat. 4133; Pub. L. 112–151, § 2, July 30, 2012, 126 

Stat. 1150.) 

REFERENCES IN TEXT 

The Indian Self-Determination Act, referred to in 

subsec. (h)(3)(D), is title I of Pub. L. 93–638, Jan. 4, 1975, 

88 Stat. 2206, which is classified principally to part A 

(§ 450f et seq.) of subchapter II of chapter 14 of this title. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 450 of this title 

and Tables. 

CODIFICATION 

Pub. L. 99–591 is a corrected version of Pub. L. 99–500. 

AMENDMENTS 

2012—Subsec. (d)(4). Pub. L. 112–151, § 2(1)(A), sub-

stituted ‘‘an applicable Indian tribe’’ for ‘‘the Navajo 

Nation’’. 
Subsec. (d)(6). Pub. L. 112–151, § 2(1)(B), substituted 

‘‘an Indian tribe’’ for ‘‘the Navajo Nation’’. 
Subsec. (d)(8). Pub. L. 112–151, § 2(1)(D)(i), (ii), struck 

out ‘‘the Navajo Nation’’ before ‘‘regulations’’ and sub-

stituted ‘‘with applicable tribal law’’ for ‘‘with Navajo 

Nation law’’. 
Subsec. (d)(9), (10). Pub. L. 112–151, § 2(1)(C), (D)(iii), 

(E), added pars. (9) and (10). 

Subsec. (h). Pub. L. 112–151, § 2(2), added subsec. (h). 
2011—Subsec. (a). Pub. L. 111–381 inserted ‘‘and lands 

held in trust for Ohkay Owingeh Pueblo’’ after ‘‘of land 

on the Devils Lake Sioux Reservation,’’. 
2010—Subsec. (a). Pub. L. 111–336, § 1(1), inserted ‘‘and 

land held in trust for the Kalispel Tribe of Indians, the 

Puyallup Tribe of Indians,’’ after ‘‘the Kalispel Indian 

Reservation’’. 
Pub. L. 111–334 inserted ‘‘land held in trust for the 

Coquille Indian Tribe, land held in trust for the Confed-

erated Tribes of Siletz Indians, land held in trust for 

the Confederated Tribes of the Coos, Lower Umpqua, 

and Siuslaw Indians, land held in trust for the Klamath 

Tribes, and land held in trust for the Burns Paiute 

Tribe,’’ after ‘‘lands held in trust for the Confederated 

Tribes of the Warm Springs Reservation of Oregon,’’. 
Subsec. (b). Pub. L. 111–336, § 1(2), inserted ‘‘, the Puy-

allup Tribe of Indians, the Swinomish Indian Tribal 

Community, or the Kalispel Tribe of Indians’’ after 

‘‘Tulalip Tribes’’. 
2008—Subsec. (a). Pub. L. 110–453, § 205(a), inserted 

‘‘and lands held in trust for the Cow Creek Band of 

Umpqua Tribe of Indians,’’ after ‘‘lands held in trust 

for the Confederated Tribes of the Warm Springs Res-

ervation of Oregon,’’. 
Pub. L. 110–453, § 204, inserted ‘‘and except leases of 

land held in trust for the Morongo Band of Mission In-

dians which may be for a term of not to exceed 50 

years,’’ after ‘‘which may be for a term of not to exceed 

ninety-nine years,’’. 
Subsec. (f). Pub. L. 110–453, § 202, substituted ‘‘lease or 

construction contract, affecting’’ for ‘‘lease, affecting’’. 
2006—Subsec. (a). Pub. L. 109–221, in second sentence, 

substituted ‘‘Moapa Indian Reservation’’ for ‘‘Moapa 

Indian reservation’’ and ‘‘the lands comprising the 

Moses Allotment Numbered 8 and the Moses Allotment 

Numbered 10, Chelan County, Washington,’’ for ‘‘lands 

comprising the Moses Allotment Numbered 10, Chelan 

County, Washington,,’’ and inserted ‘‘the Confederated 

Tribes of the Umatilla Indian Reservation,’’ before ‘‘the 

Burns Paiute Reservation’’, ‘‘the’’ before ‘‘Yavapai- 

Prescott’’, ‘‘the Muckleshoot Indian Reservation and 

land held in trust for the Muckleshoot Indian Tribe,’’ 

after ‘‘the Cabazon Indian Reservation,’’, ‘‘land held in 

trust for the Prairie Band Potawatomi Nation,’’ before 

‘‘lands held in trust for the Cherokee Nation of Okla-

homa’’, ‘‘land held in trust for the Fallon Paiute Sho-

shone Tribes,’’ before ‘‘lands held in trust for the Pueb-

lo of Santa Clara’’, and ‘‘land held in trust for the 

Yurok Tribe, land held in trust for the Hopland Band of 

Pomo Indians of the Hopland Rancheria,’’ after ‘‘Pueb-

lo of Santa Clara,’’. 
2005—Subsec. (f). Pub. L. 109–147 substituted ‘‘Any 

contract, including a lease, affecting land’’ for ‘‘Any 

lease entered into under sections 415 to 415d of this 

title, or any contract entered into under section 81 of 

this title, affecting land’’, ‘‘such contract’’ for ‘‘such 

lease or contract’’, and ‘‘Such contracts’’ for ‘‘Such 

leases or contracts entered into pursuant to such 

Acts’’. 
2004—Subsec. (g). Pub. L. 108–199 added subsec. (g). 
2002—Subsec. (a). Pub. L. 107–331 inserted ‘‘lands held 

in trust for the Yurok Tribe, lands held in trust for the 

Hopland Band of Pomo Indians of the Hopland Ran-

cheria,’’ after ‘‘Pueblo of Santa Clara,’’. 
Subsec. (f). Pub. L. 107–159 added subsec. (f). 
2001—Subsec. (a). Pub. L. 107–102 inserted ‘‘, the res-

ervation of the Confederated Tribes of the Warm 

Springs Reservation of Oregon,’’ after ‘‘Spanish 

Grant’)’’ and ‘‘lands held in trust for the Confederated 

Tribes of the Warm Springs Reservation of Oregon’’ be-

fore ‘‘, lands held in trust for the Cherokee Nation of 

Oklahoma’’. 
2000—Subsec. (a). Pub. L. 106–216 inserted ‘‘lands held 

in trust for the Torres Martinez Desert Cahuilla Indi-

ans, lands held in trust for the Guidiville Band of Pomo 

Indians of the Guidiville Indian Rancheria, lands held 

in trust for the Confederated Tribes of the Umatilla In-

dian Reservation’’ after ‘‘Sparks Indian Colony,’’. 
Subsec. (d)(3) to (8). Pub. L. 106–568, § 1203(1), added 

pars. (3) to (8). 
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Subsec. (e). Pub. L. 106–568, § 1203(2), added subsec. (e). 
1998—Subsec. (a). Pub. L. 105–256, in second sentence, 

inserted ‘‘the Cabazon Indian Reservation,’’ after ‘‘the 

Navajo Reservation,’’ and ‘‘lands held in trust for the 

Confederated Tribes of the Grand Ronde Community of 

Oregon,’’ after ‘‘lands held in trust for the Cahuilla 

Band of Indians of California,’’. 
1996—Subsecs. (c), (d). Pub. L. 104–301 added subsecs. 

(c) and (d). 
1994—Subsec. (a). Pub. L. 103–435 inserted ‘‘the Viejas 

Indian Reservation,’’ after ‘‘Soboba Indian Reserva-

tion,’’ in second sentence. 
1992—Subsec. (a). Pub. L. 102–497, in second sentence, 

inserted ‘‘lands held in trust for the Pueblo of Santa 

Clara, lands held in trust for the Confederated Tribes of 

the Colville Reservation, lands held in trust for the 

Cahuilla Band of Indians of California,’’ after ‘‘Okla-

homa,’’. 
1990—Subsec. (a). Pub. L. 101–630 inserted ‘‘the Mille 

Lacs Indian Reservation with respect to a lease be-

tween an entity established by the Mille Lacs Band of 

Chippewa Indians and the Minnesota Historical Soci-

ety,’’ after ‘‘the Navajo Reservation,’’. 
1986—Subsec. (a). Pub. L. 99–575 inserted ‘‘the Pueblo 

of Santa Ana (with the exception of the lands known as 

the ‘Santa Ana Pueblo Spanish Grant’)’’ after ‘‘the 

Dania Reservation,’’. 
Pub. L. 99–389 inserted ‘‘, and lands held in trust for 

the Reno Sparks Indian Colony,’’. 
Subsec. (b). Pub. L. 99–500 and Pub. L. 99–591 added cl. 

(3). 
1985—Pub. L. 99–221 inserted ‘‘, lands held in trust for 

the Cherokee Nation of Oklahoma,’’. 
1983—Subsec. (a). Pub. L. 98–203 inserted ‘‘, and lands 

held in trust for the Las Vegas Paiute Tribe of Indi-

ans,’’. 
Pub. L. 98–70 inserted ‘‘, and lands held in trust for 

the Twenty-nine Palms Band of Luiseno Mission Indi-

ans, and the lands held in trust for the Confederated 

Salish and Kootenai Tribes of the Flathead Reserva-

tion, Montana’’. 
Pub. L. 97–459 struck out ‘‘and’’ before ‘‘leases of land 

on the Agua Caliente’’ and authorized ninety-nine year 

leases of land on the Devils Lake Sioux Reservation to 

the Devils Lake Sioux Tribe or any organization of 

such tribe. 
1980—Subsec. (a). Pub. L. 96–491 inserted ‘‘the Moapa 

Indian reservation’’. 
Pub. L. 96–216 inserted provisions relating to lands 

comprising the Moses Allotment Numbered 10, Chelan 

County, Washington. 
1972—Subsec. (a). Pub. L. 92–488 inserted ‘‘the Burns 

Paiute Reservation,’’ after ‘‘the Fort Mojave Reserva-

tion,’’. 
Pub. L. 92–472 inserted ‘‘the Coeur d’Alene Indian Res-

ervation,’’ after ‘‘the Fort Mojave Reservation,’’. 
Pub. L. 92–431 inserted provision excepting leases of 

land located outside the boundaries of Indian reserva-

tions in State of New Mexico from the twenty-five year 

time limit. 
1971—Subsec. (a). Pub. L. 92–182 inserted ‘‘the Kalispel 

Indian Reservation’’ after ‘‘the Fort Mojave Reserva-

tion’’. 
1970—Subsec. (a). Pub. L. 91–557 inserted ‘‘the Soboba 

Indian Reservation,’’ after ‘‘Gila River Reservation,’’. 
Pub. L. 91–275 inserted ‘‘Yavapai-Prescott Commu-

nity Reservation,’’ after ‘‘San Carlos Apache Reserva-

tion,’’ and inserted list of factors that the Secretary 

must consider before approving a lease or an extension 

of an existing lease. 
Pub. L. 91–274, §§ 2, 3, designated existing provisions 

as subsec. (a) and inserted ‘‘the Tulalip Indian Reserva-

tion,’’ after ‘‘the Gila River Reservation,’’. 
Subsec. (b). Pub. L. 91–274, § 3, added subsec. (b). 
1968—Pub. L. 90–570 inserted ‘‘the pueblo of Cochiti, 

the pueblo of Pojoaque, the pueblo of Tesuque, the 

pueblo of Zuni,’’ after ‘‘Fort Mojava Reservation,’’. 
Pub. L. 90–534 inserted ‘‘the Swinomish Indian Res-

ervation,’’ after ‘‘Dania Reservation,’’. 
Pub. L. 90–355 inserted ‘‘the Hualapai Reservation,’’ 

after ‘‘Fort Mojave Reservation,’’. 

Pub. L. 90–335 inserted ‘‘the Spokane Reservation,’’ 

after ‘‘the Fort Mojave Reservation’’. 

1967—Pub. L. 90–184 inserted ‘‘the San Carlos Apache 

Reservation’’ after ‘‘Fort Mojave Reservation’’. 

Pub. L. 90–182 inserted ‘‘the Gila Reservation,’’ after 

‘‘Pyramid Lake Reservation’’. 

1966—Pub. L. 89–408 inserted ‘‘the Pyramid Lake Res-

ervation’’ after ‘‘Fort Mojave Reservation,’’. 

1963—Pub. L. 88–167 inserted ‘‘the Fort Mojave Res-

ervation,’’ after ‘‘Southern Ute Reservation’’. 

1962—Pub. L. 87–785 authorized leases for not more 

than 99 years of lands on Southern Ute Reservation. 

1961—Pub. L. 87–375 authorized longer term leases of 

Indian lands on Dania Reservation and excepted from 

renewal leases the initial term of which extends for 

more than 74 years. 

1960—Pub. L. 86–505 authorized leases for not more 

than 99 years of lands on Navajo Reservation. 

1959—Pub. L. 86–326 substituted ‘‘except leases of land 

on the Agua Caliente (Palm Springs) Reservation which 

may be for a term of not to exceed ninety-nine years, 

and except leases of land for grazing purposes which 

may’’ for ‘‘excepting leases for grazing purposes, which 

shall’’, in second sentence. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–453, title II, § 205(b), Dec. 2, 2008, 122 Stat. 

5030, provided that: ‘‘The amendment made by sub-

section (a) [amending this section] shall apply to any 

lease entered into or renewed after the date of the en-

actment of this Act [Dec. 2, 2008].’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–221, title II, § 202(b), May 12, 2006, 120 Stat. 

341, provided that: ‘‘The amendments made by sub-

section (a) [amending this section] shall apply to any 

lease entered into or renewed after the date of enact-

ment of this Act [May 12, 2006].’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–147, § 1(b), Dec. 22, 2005, 119 Stat. 2679, pro-

vided that: ‘‘The amendments made by subsection (a) 

[amending this section] shall take effect as if included 

in Public Law 107–159 (116 Stat. 122).’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–331, title X, § 1002(b), Dec. 13, 2002, 116 

Stat. 2870, provided that: ‘‘The amendment made by 

subsection (a) [amending this section] shall apply to 

any lease entered into or renewed after the date of the 

enactment of this title [Dec. 13, 2002].’’ 

EFFECTIVE DATE OF 2001 AMENDMENT 

Pub. L. 107–102, § 3, Dec. 27, 2001, 115 Stat. 975, provided 

that: ‘‘This Act [amending this section] shall take ef-

fect as of April 12, 2000.’’ 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–216, § 1(b), June 20, 2000, 114 Stat. 343, pro-

vided that: ‘‘The amendment made by subsection (a) 

[amending this section] shall apply to any lease en-

tered into or renewed after the date of the enactment 

of this Act [June 20, 2000].’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Pub. L. 99–575, § 6(a), Oct. 28, 1986, 100 Stat. 3246, pro-

vided in part that the amendment made by Pub. L. 

99–575 is effective Oct. 28, 1986. 

SHORT TITLE OF 2012 AMENDMENT 

Pub. L. 112–151, § 1, July 30, 2012, 126 Stat. 1150, pro-

vided that: ‘‘This Act [amending this section] may be 

cited as the ‘Helping Expedite and Advance Responsible 

Tribal Home Ownership Act of 2012’ or the ‘HEARTH 

Act of 2012’.’’ 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–568, title XII, § 1201, Dec. 27, 2000, 114 Stat. 

2933, provided that: ‘‘This title [amending this section 
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and enacting provisions set out as a note under this 

section] may be cited as the ‘Navajo Nation Trust Land 

Leasing Act of 2000’.’’ 

SHORT TITLE OF 1985 AMENDMENT 

Pub. L. 99–221, § 1, Dec. 26, 1985, 99 Stat. 1735, provided 

that: ‘‘This Act [amending this section, section 450i of 

this title, section 3121 of Title 26, Internal Revenue 

Code, and section 410 of Title 42, The Public Health and 

Welfare, and enacting a provision set out as a note 

under section 410 of Title 42] may be cited as the ‘Cher-

okee Leasing Act’.’’ 

CONGRESSIONAL FINDINGS AND DECLARATION OF 

PURPOSES 

Pub. L. 106–568, title XII, § 1202, Dec. 27, 2000, 114 Stat. 

2933, provided that: 

‘‘(a) FINDINGS.—Recognizing the special relationship 

between the United States and the Navajo Nation and 

its members, and the Federal responsibility to the Nav-

ajo people, Congress finds that— 

‘‘(1) the third clause of section 8, Article I of the 

United States Constitution provides that ‘The Con-

gress shall have Power * * * to regulate Commerce 

* * * with Indian tribes’, and, through this and other 

constitutional authority, Congress has plenary power 

over Indian affairs; 

‘‘(2) Congress, through statutes, treaties, and the 

general course of dealing with Indian tribes, has as-

sumed the responsibility for the protection and pres-

ervation of Indian tribes and their resources; 

‘‘(3) the United States has a trust obligation to 

guard and preserve the sovereignty of Indian tribes in 

order to foster strong tribal governments, Indian self- 

determination, and economic self-sufficiency; 

‘‘(4) pursuant to the first section of the Act of Au-

gust 9, 1955 (25 U.S.C. 415), Congress conferred upon 

the Secretary of the Interior the power to promulgate 

regulations governing tribal leases and to approve 

tribal leases for tribes according to regulations pro-

mulgated by the Secretary; 

‘‘(5) the Secretary of the Interior has promulgated 

the regulations described in paragraph (4) at part 162 

of title 25, Code of Federal Regulations; 

‘‘(6) the requirement that the Secretary approve 

leases for the development of Navajo trust lands has 

added a level of review and regulation that does not 

apply to the development of non-Indian land; and 

‘‘(7) in the global economy of the 21st Century, it is 

crucial that individual leases of Navajo trust lands 

not be subject to Secretarial approval and that the 

Navajo Nation be able to make immediate decisions 

over the use of Navajo trust lands. 

‘‘(b) PURPOSES.—The purposes of this title [see Short 

Title of 2000 Amendment note above] are as follows: 

‘‘(1) To establish a streamlined process for the Nav-

ajo Nation to lease trust lands without having to ob-

tain the approval of the Secretary of the Interior for 

individual leases, except leases for exploration, devel-

opment, or extraction of any mineral resources. 

‘‘(2) To authorize the Navajo Nation, pursuant to 

tribal regulations, which must be approved by the 

Secretary, to lease Navajo trust lands without the 

approval of the Secretary of the Interior for the indi-

vidual leases, except leases for exploration, develop-

ment, or extraction of any mineral resources. 

‘‘(3) To revitalize the distressed Navajo Reservation 

by promoting political self-determination, and en-

couraging economic self-sufficiency, including eco-

nomic development that increases productivity and 

the standard of living for members of the Navajo Na-

tion. 

‘‘(4) To maintain, strengthen, and protect the Nav-

ajo Nation’s leasing power over Navajo trust lands. 

‘‘(5) To ensure that the United States is faithfully 

executing its trust obligation to the Navajo Nation 

by maintaining Federal supervision through over-

sight of and record keeping related to leases of Nav-

ajo Nation tribal trust lands.’’ 

§ 415a. Lease of lands of deceased Indians for 
benefit of heirs or devisees 

Restricted lands of deceased Indians may be 

leased under sections 415 to 415d of this title, for 

the benefit of their heirs or devisees, in the cir-

cumstances and by the persons prescribed in sec-

tion 380 of this title: Provided, That if the au-

thority of the Secretary under this section is 

delegated to any subordinate official, then any 

heir or devisee shall have the right to appeal the 

action of any such official to the Secretary 

under such rules and regulations as he may pre-

scribe. 

(Aug. 9, 1955, ch. 615, § 2, 69 Stat. 539.) 

§ 415b. Advance payment of rent or other consid-
eration 

No rent or other consideration for the use of 

land leased under sections 415 to 415d of this 

title shall be paid or collected more than one 

year in advance, unless so provided in the lease. 

(Aug. 9, 1955, ch. 615, § 4, 69 Stat. 540.) 

§ 415c. Approval of leases 

The Secretary of the Interior shall approve no 

lease pursuant to sections 415 to 415d of this 

title that contains any provision that will pre-

vent or delay a termination of Federal trust re-

sponsibilities with respect to the land during 

the term of the lease. 

(Aug. 9, 1955, ch. 615, § 5, 69 Stat. 540.) 

§ 415d. Lease of restricted lands under other laws 
unaffected 

Nothing contained in sections 415 to 415d of 

this title shall be construed to repeal any au-

thority to lease restricted Indian lands con-

ferred by or pursuant to any other provision of 

law. 

(Aug. 9, 1955, ch. 615, § 6, 69 Stat. 540.) 

§ 416. Leases of trust or restricted lands on San 
Xavier and Salt River Pima-Maricopa Indian 
Reservations for public, religious, edu-
cational, recreational, residential, business, 
farming or grazing purposes 

Any trust or restricted Indian lands, whether 

tribally or individually owned, located on the 

San Xavier Indian Reservation and the Salt 

River Pima-Maricopa Indian Reservation, in the 

State of Arizona, may be leased by the Indian 

owners, with the approval of the Secretary of 

the Interior, for public, religious, educational, 

recreational, residential, business, farming or 

grazing purposes, including the development or 

utilization of natural resources in connection 

with operations under such leases, but no lease 

shall be executed under sections 416 to 416j of 

this title for purposes that are subject to the 

laws governing mining leases on Indian lands. 

The term of a grazing lease shall not exceed ten 

years, the term of a farming lease that does not 

require the making of a substantial investment 

in the improvement of the land shall not exceed 

ten years, and the term of a farming lease that 

requires the making of a substantial investment 

in the improvement of the land shall not exceed 
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Section 774 of title 28, U.S.C., 1940 ed., provided that 

‘‘no claim for a credit shall be admitted, upon trial’’, 

etc. This was changed to ‘‘evidence supporting the de-

fendant’s claim for a credit shall not be admitted’’, to 

clarify the meaning of the section. The case of U.S. v. 

Heard, D.C.Va. 1940, 32 F.Supp. 39, reviews the conflict-

ing decisions on the question whether compliance with 

the section must be pleaded, and offers persuasive argu-

ment that it need not be, and that the section was de-

signed as a rule of evidence. The wording of the remain-

der of the section also supports this conclusion, as 

pointed out by Judge Learned Hand in U.S. v. Standard 

Aircraft Corp., D.C.N.Y. 1926, 16 F.2d 307, followed in the 

Heard case. 

Changes in phraseology were made. 

AMENDMENTS 

2004—Pub. L. 108–271 substituted ‘‘Government Ac-

countability Office’’ for ‘‘General Accounting Office’’ in 

two places. 

§ 2407. Delinquents for public money; judgment 
at return term; continuance 

In an action by the United States against any 

person accountable for public money who fails 

to pay into the Treasury the sum reported due 

the United States, upon the adjustment of his 

account the court shall grant judgment upon 

motion unless a continuance is granted as speci-

fied in this section. 

A continuance may be granted if the defend-

ant, in open court and in the presence of the 

United States attorney, states under oath that 

he is equitably entitled to credits which have 

been disallowed by the Government Account-

ability Office prior to the commencement of the 

action, specifying each particular claim so re-

jected, and stating that he cannot safely come 

to trial. 

A continuance may also be granted if such an 

action is commenced on a bond or other sealed 

instrument and the court requires the original 

instrument to be produced. 

(June 25, 1948, ch. 646, 62 Stat. 972; Pub. L. 

108–271, § 8(b), July 7, 2004, 118 Stat. 814.) 

HISTORICAL AND REVISION NOTES 

Based on title 28, U.S.C., 1940 ed., § 781 (R.S. § 957; June 

10, 1921, ch. 18, § 304, 42 Stat. 24). 

Word ‘‘action’’ was substituted for ‘‘suit’’, in view of 

Rule 2 of the Federal Rules of Civil Procedure. 

Words ‘‘court requires the original instrument to be 

produced’’ were substituted for ‘‘defendant pleads non 

est factum, verifying such plea or motion by his oath, 

and the court thereupon requires the production of the 

original bond, contract, or other paper certified in the 

affidavit’’. The plea of non est factum is obsolete under 

Rule 7(c) of the Federal Rules of Civil Procedure. Fur-

thermore, the words deleted are superfluous, since a 

court would not require the production of an original 

instrument unless the proper procedure were taken to 

require such production. 

Changes were made in phraseology. 

AMENDMENTS 

2004—Pub. L. 108–271 substituted ‘‘Government Ac-

countability Office’’ for ‘‘General Accounting Office’’ in 

second par. 

§ 2408. Security not required of United States 

Security for damages or costs shall not be re-

quired of the United States, any department or 

agency thereof or any party acting under the di-

rection of any such department or agency on the 

issuance of process or the institution or prosecu-

tion of any proceeding. 

Costs taxable, under other Acts of Congress, 

against the United States or any such depart-

ment, agency or party shall be paid out of the 

contingent fund of the department or agency 

which directed the proceedings to be instituted. 

(June 25, 1948, ch. 646, 62 Stat. 972.) 

HISTORICAL AND REVISION NOTES 

Based on title 28, U.S.C., 1940 ed., § 870 (R.S. § 1001; 

Mar. 3, 1911, ch. 231, §§ 117, 289, 36 Stat. 1131, 1167; Jan. 

31, 1928, ch. 14, § 1, 45 Stat. 54; June 19, 1934, ch. 653, § 7, 

48 Stat. 1109). 

Section 870 of title 28, U.S.C., 1940 ed., applied only to 

the Supreme Court and district courts. The revised sec-

tion applies to all courts. 

Words ‘‘process or the institution or prosecution of 

any proceeding’’ were substituted for ‘‘appeal, or other 

process in law, admiralty, or equity.’’ 

Word ‘‘agency’’ was substituted for ‘‘any corporation 

all the stock of which is beneficially owned by the 

United States, either directly or indirectly’’, in view of 

the creation of many independent governmental agen-

cies since the enactment of the original law on which 

this section is based. 

Changes were made in phraseology. 

§ 2409. Partition actions involving United States 

Any civil action by any tenant in common or 

joint tenant owning an undivided interest in 

lands, where the United States is one of such 

tenants in common or joint tenants, against the 

United States alone or against the United States 

and any other of such owners, shall proceed, and 

be determined, in the same manner as would a 

similar action between private persons. 

Whenever in such action the court orders a 

sale of the property or any part thereof the At-

torney General may bid for the same in behalf of 

the United States. If the United States is the 

purchaser, the amount of the purchase money 

shall be paid from the Treasury upon a warrant 

drawn by the Secretary of the Treasury on the 

requisition of the Attorney General. 

(June 25, 1948, ch. 646, 62 Stat. 972.) 

HISTORICAL AND REVISION NOTES 

Based on title 28, U.S.C., 1940 ed., § 766 (May 17, 1898, 

ch. 339, §§ 1, 2, 30 Stat. 416). 

Provisions relating to service or commencement of 

the action and duty of United States attorneys to ap-

pear, defend, and file answer were omitted as surplus-

age and covered by Rules 2, 3, and 4 of the Federal 

Rules of Civil Procedure and section 507 of this title. 

Words ‘‘shall proceed, and be determined, in the same 

manner as would a similar action between private per-

sons’’ were substituted for ‘‘shall proceed as other cases 

for partition by courts of equity, and in making such 

partition the court shall be governed by the same prin-

ciples of equity that control courts of equity, in parti-

tion proceedings between private persons,’’ in view of 

Rule 2 of the Federal Rules of Civil Procedure. 

Changes were made in phraseology. 

§ 2409a. Real property quiet title actions 

(a) The United States may be named as a 

party defendant in a civil action under this sec-

tion to adjudicate a disputed title to real prop-

erty in which the United States claims an inter-

est, other than a security interest or water 

rights. This section does not apply to trust or 

restricted Indian lands, nor does it apply to or 
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affect actions which may be or could have been 

brought under sections 1346, 1347, 1491, or 2410 of 

this title, sections 7424, 7425, or 7426 of the Inter-

nal Revenue Code of 1986, as amended (26 U.S.C. 

7424, 7425, and 7426), or section 208 of the Act of 

July 10, 1952 (43 U.S.C. 666). 
(b) The United States shall not be disturbed in 

possession or control of any real property in-

volved in any action under this section pending 

a final judgment or decree, the conclusion of 

any appeal therefrom, and sixty days; and if the 

final determination shall be adverse to the 

United States, the United States nevertheless 

may retain such possession or control of the real 

property or of any part thereof as it may elect, 

upon payment to the person determined to be 

entitled thereto of an amount which upon such 

election the district court in the same action 

shall determine to be just compensation for such 

possession or control. 
(c) No preliminary injunction shall issue in 

any action brought under this section. 
(d) The complaint shall set forth with particu-

larity the nature of the right, title, or interest 

which the plaintiff claims in the real property, 

the circumstances under which it was acquired, 

and the right, title, or interest claimed by the 

United States. 
(e) If the United States disclaims all interest 

in the real property or interest therein adverse 

to the plaintiff at any time prior to the actual 

commencement of the trial, which disclaimer is 

confirmed by order of the court, the jurisdiction 

of the district court shall cease unless it has ju-

risdiction of the civil action or suit on ground 

other than and independent of the authority 

conferred by section 1346(f) of this title. 
(f) A civil action against the United States 

under this section shall be tried by the court 

without a jury. 
(g) Any civil action under this section, except 

for an action brought by a State, shall be barred 

unless it is commenced within twelve years of 

the date upon which it accrued. Such action 

shall be deemed to have accrued on the date the 

plaintiff or his predecessor in interest knew or 

should have known of the claim of the United 

States. 
(h) No civil action may be maintained under 

this section by a State with respect to defense 

facilities (including land) of the United States 

so long as the lands at issue are being used or re-

quired by the United States for national defense 

purposes as determined by the head of the Fed-

eral agency with jurisdiction over the lands in-

volved, if it is determined that the State action 

was brought more than twelve years after the 

State knew or should have known of the claims 

of the United States. Upon cessation of such use 

or requirement, the State may dispute title to 

such lands pursuant to the provisions of this 

section. The decision of the head of the Federal 

agency is not subject to judicial review. 
(i) Any civil action brought by a State under 

this section with respect to lands, other than 

tide or submerged lands, on which the United 

States or its lessee or right-of-way or easement 

grantee has made substantial improvements or 

substantial investments or on which the United 

States has conducted substantial activities pur-

suant to a management plan such as range im-

provement, timber harvest, tree planting, min-

eral activities, farming, wildlife habitat im-

provement, or other similar activities, shall be 

barred unless the action is commenced within 

twelve years after the date the State received 

notice of the Federal claims to the lands. 

(j) If a final determination in an action 

brought by a State under this section involving 

submerged or tide lands on which the United 

States or its lessee or right-of-way or easement 

grantee has made substantial improvements or 

substantial investments is adverse to the United 

States and it is determined that the State’s ac-

tion was brought more than twelve years after 

the State received notice of the Federal claim to 

the lands, the State shall take title to the lands 

subject to any existing lease, easement, or 

right-of-way. Any compensation due with re-

spect to such lease, easement, or right-of-way 

shall be determined under existing law. 

(k) Notice for the purposes of the accrual of an 

action brought by a State under this section 

shall be— 

(1) by public communications with respect 

to the claimed lands which are sufficiently 

specific as to be reasonably calculated to put 

the claimant on notice of the Federal claim to 

the lands, or 

(2) by the use, occupancy, or improvement of 

the claimed lands which, in the circumstances, 

is open and notorious. 

(l) For purposes of this section, the term ‘‘tide 

or submerged lands’’ means ‘‘lands beneath nav-

igable waters’’ as defined in section 2 of the Sub-

merged Lands Act (43 U.S.C. 1301). 

(m) Not less than one hundred and eighty days 

before bringing any action under this section, a 

State shall notify the head of the Federal agen-

cy with jurisdiction over the lands in question 

of the State’s intention to file suit, the basis 

therefor, and a description of the lands included 

in the suit. 

(n) Nothing in this section shall be construed 

to permit suits against the United States based 

upon adverse possession. 

(Added Pub. L. 92–562, § 3(a), Oct. 25, 1972, 86 Stat. 

1176; amended Pub. L. 99–514, § 2, Oct. 22, 1986, 100 

Stat. 2095; Pub. L. 99–598, Nov. 4, 1986, 100 Stat. 

3351.) 

REFERENCES IN TEXT 

Section 208 of the Act of July 10, 1952, referred to in 

subsec. (a), is section 208(a) to (d) of act July 10, 1952, 

ch. 651, 66 Stat. 560. Section 208(a) to (c) is classified to 

section 666 of Title 43, Public Lands. Section 208(d) is 

not classified to the Code. 

AMENDMENTS 

1986—Subsec. (a). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’. 

Subsecs. (c) to (n). Pub. L. 99–598 added subsecs. (c) 

and (h) to (m), redesignated former subsecs. (c), (d), (e), 

(f), and (g) as (d), (e), (f), (g), and (n), respectively, and 

inserted ‘‘, except for an action brought by a State,’’ in 

subsec. (g). 

SHORT TITLE 

This section is popularly known as the ‘‘Quiet Title 

Act’’. 
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