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SUMMARY OF ARGUMENT 

 This action challenges the Federal Appellees premature termination of 

Appellant William C. Tuttle's 50-year lease (the "Lease") on federal land.  The 

Lease was executed on March 31, 1977, and is not due to expire until 2027.  See 

Business Lease No. B-509-CR (JA2-32).  Tuttle owned the land in fee title and 

accepted the Lease as consideration for surrendering his title in settlement of a 

Quiet title Action filed by the United States in federal court.   

 The Lease was amended in 1986 through Lease Modification No. 1 (JA41-

43), which specifically declared that it did "not change any of the terms, conditions 

or stipulations of Lease No. B-509-CR except as specifically set forth herein."  

(JA43)  

 The Federal Appellees have proposed that Appellant raises his fee title 

claims in an attempt to re-litigate the title surrender issue (Appellees' Br. at 23), a 

suggestion that is contrary to Tuttle's position.  To the contrary, the surrender of 

title is discussed for the purpose of emphasizing that Tuttle's 50-year Lease was the 

sole consideration that he received in exchange for surrendering fee title, and that 

consideration should not be lightly revoked.     

 The issue is not whether Appellant surrendered his fee title, but whether the 

Federal Appellees are seeking to cancel the Lease 11 years prior to its termination 

in a manner that fails to comply with the Lease Termination provisions that the 
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Federal Appellees wrote into the Lease documents.  To this end, the evidence 

makes clear that the Lease Termination is the product of demands to terminate 

from the Colorado River Indian Tribes ("CRIT").  As discussed, infra, the 

Supplemental Administrative Record (sometimes referred to herein as the 

"Supplemental AR") demonstrates that CRIT's legal team drove the entire 

termination process from the outset to the point of actually writing the decision 

documents.  In allowing the critical decisions to be made and written by CRIT, 

there was nothing left to Appellees other than the actual execution of the 

termination decision materials presented to them.  And that is conceded by the 

Federal Appellees: "the notice of cancellation was signed by BIA and BIA alone".  

(Appellees Br. at 19) 

 Appellees go on to declare that there was subsequent review and approval of 

the Lease termination within the Department of the Interior.  Ibid.  However, that 

fact is of no consequence to this Court's consideration.  The issue here is whether 

that decision decisions were "arbitrary and capricious" and Appellant respectfully 

submits that the facts make clear that the Appellees simply rubber-stamped the 

work and decisions submitted by CRIT. 
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A. The District Court Erred in Concluding that the Administrative 
Decision of the Bureau of Indian Affairs (BIA) at Issue Was Supported 
by Undisputed Facts. 

 The Federal Appellees largely rely on a series of "Facts" which they assert 

are undisputed. (Appellees' Br., Section B "The facts," pp. 4-7) However, some of 

them are overstated, and others complain of purported failures by Tuttle for which 

Appellees had an unlimited right to access relevant records to determine the facts.  

There is no information or even suggestion in the record herein that they ever 

requested such access.  In reality, the facts do not support the BIA's decision to 

cancel the Lease, and instead demonstrate that Tuttle made every effort to cure his 

violations of the Lease, and that any failures in that respect were de minimis. 

1. Appellees' "Fact" No. 1 - "Leasehold Land is in Trust 
Status."   

 Appellees quote the District Court in declaring that the land at issue is "tribal 

trust land" located on the "Tribe's reservation in California." (Appellee's Br. at 4, 

citing JA2-32) The portion of the Administrative Record cited for trust status 

consists of the Business Lease and Lease Modification executed by Tuttle, and 

which Appellees seek to prematurely terminate.  Trust status for the land was also 

asserted in the opening paragraph of the Opinion that is the subject of this appeal:  

"The land is owned by the United States in trust for the Colorado River Indian 
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Tribes." (Op., Doc. 45, p. 1) In reality, however, there is no evidence 

demonstrating that the land has ever been accepted into in trust status.   

 This issue is discussed in detail at Section D below.  However, it is 

emphasized that nothing in the Business Lease and Lease Modification cited by 

Appellees memorializes - or even mentions - trust or reservation status for the 

Tuttle Leasehold property.  Moreover, neither the Opinion nor Appellee's Brief 

cites any authority supporting the proposition that the land enjoys both trust and 

reservation status.  Significantly, the U.S. Supreme Court has rejected CRIT's 

claim that the land is in reservation status, and has been since 1969.1 (See infra 

Section D) 

2. Appellees' "Fact" No. 2. – Tuttle did not produce a 
"certified statement of gross receipts" each year "in 
conformity with standard accounting procedures" that was 
prepared by a "certified, licensed public accountant." 

 Appellees assert that Tuttle violated the Lease by failing to have a Certified 

Public Accountant (CPA) prepare a statement of gross receipts each year.  

(Appellees' Br. at 10).  They go on to state that when Tuttle attempted to cure by 

having an "accountant" put together a report, it was not a "certified statement," as 

required under the Lease and Lease Modification. (Id. at 11, citing AR 75)  What 

                                                           
1 Arizona v. California, 460 U.S. 605, 636, n. 26 (1983) (stating that "the Colorado 
River Tribes will have to await the results of further litigation before they can 
receive an increase in their water allotment based on the land determined to be part 
of the reservation") (emphasis supplied) 
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Appellees conveniently omit is that Tuttle did enlist a CPA in attempting to cure, 

and the CPA's report was prepared "in accordance with Statement on Standards for 

Accounting and Review Services issued by the American Institute of Certified 

Public Accountants," the appropriate standard in the industry, and thus under the 

Lease.  (AR 175)  However, the "certified  statement of gross revenues" language 

in the Lease and cited by Appellees is not a term of art (nor do Appellees identify 

any authority to that effect).  In fact, a "certified statement of gross revenues" does 

not even exist in the world of Certified Public Accounting, as discussed infra.   

 Ignored by the Federal Appellees but relevant to this issue is the work of the 

American Institute of Certified Public Accountants ("AICPA").2  Founded in 1887, 

AICPA is the national professional organization of Certified Public Accountants 

(CPAs) in the United States. (See AICPA Mission and History, 

http://www.aicpa.org/about/missionandhistory/pages/missionhistory.aspx (May 4, 
                                                           
2 Tuttle did not specifically reference the AICPA in his arguments below; however, 
he did advance the argument (in the District Court and his Initial Brief) that Tuttle 
cured any deficiencies related to rent payments and therefore termination under the 
Lease provisions was inappropriate. (Appellant's Br. at 19; Mem. Spt. Mot. Summ. 
J., Doc. 24 at 16-17) Thus, to the extent Appellees may assert that Tuttle forfeited 
the full explanation with respect to his position, Appellees are incorrect.  "It is 
indeed the general rule that issues must be raised in lower courts in order to be 
preserved as potential grounds of decision in higher courts[, b]ut this principle does 
not demand the incantation of particular words; rather, it requires that the lower 
court be fairly put on notice as to the substance of the issue."  Nelson v. Adams 
USA, Inc., 529 U.S. 460, 469, 120 S. Ct. 1579, 1586, 146 L. Ed. 2d 530 (2000). In 
this instance the Court certainly was aware of the substance of the issue, as it 
(incorrectly) determined that Tuttle failed to provide a proper certified estimate of 
his gross receipts under the Lease. (Op. at 18). 
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2016)).  It sets ethical standards for the profession and United States, auditing 

standards for audits of private companies, non-profit organizations, and federal, 

state and local governments.  (Id.).  It also develops and grades the Uniform CPA 

Examination.  (Id.).  

 Specifically on point to this discussion are the AICPA's pronouncements on 

various accounting subjects identified as and entitled "SSARS 19" and "SSARS 

21."  The acronym "SSARS" stands for Statement on Standards for Accounting 

Review Services. Preparation, Compilation and Review Standards, 

http://www.aicpa.org/RESEARCH/STANDARDS/COMPILATIONREVIEW/Pag

es/compilation%20and%20review%20standards.aspx (last visited December 15, 

2016). SSARS 19 is effective for compilations and reviews of financial statements 

for periods ending on or after December 15, 2010 (the time period when the Tuttle 

work was performed).  AR Section 60, Framework for Performing and Reporting 

on Compilation and Review Engagements, SSARS 

No.19,http://www.aicpa.org/Research/Standards/CompilationReview/Downloadabl

eDocuments/AR-00060.pdf (Dec. 2009).  SSARS 21 is effective for periods ending 

on or after December 15, 2015.  (AR-C Section 60, Gen. Principles for 

Engagements Performed in Accordance With Statements on Standards for 

Accounting and Review Servs., 

http://www.aicpa.org/Research/Standards/CompilationReview/DownloadableDocu
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ments/AR-C-00060.pdf. Each of them is commonly referred to as a 

pronouncement of the AICPA.  Notably, the Lease Modification requires 

statements to be prepared "in conformity with standard accounting procedures, not 

"U.S. generally-accepted accounting principles." (JA42).  The key phrase here is 

"in conformity with standard accounting procedures."  There is no AICPA report 

that is a "certified statement of gross receipts" - meaning that the specific statement 

demanded is not contemplated by standard accounting procedures.  With this 

predicate, there can be no serious contention that the report from Tuttle's 

accountant concerning his tax return information was not "in conformity with 

standard accounting procedures".  Indeed, there can also be no valid assertion that 

Tuttle "chose[] to 'omit substantially all of the disclosures required by generally-

accepted accounting principles.'" (Appellees' Br. at 11, quoting AR 175)  While 

Tuttle did not engage the accountant to prepare audited financial statements, he did 

attempt to comply with the Modification's requirement that he disclose his "gross 

receipts." (JA42) However, he could not demand a document (a "certified 

statement of gross revenues") from his accountant that does not exist.   

 Simply stated, the accountant did the best he could to provide the necessary 

information, even though the Modification's requirement was impossible to satisfy 

in toto.   Industry standards (the AICPA) would not allow any accountant to 

provide the financial information using the specific language that the Government 
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now says was mandatory.  Yet the absence of that language from Tuttle's CPA is 

now being used by the Government to undermine Tuttle's credibility. 

 Further, as the Modification clearly spells out, Appellees and CRIT had the 

"right to examine and audit" all of Tuttle's records, and the records of the "Lessees 

tenants" any time they desired. (JA42) There is no evidence that they ever did any 

follow-up, billings or took any action to indicate that they desired to verify the 

financial information furnished by Tuttle.  The financial information was reported 

on Tuttle's federal and state tax returns for all of the years involved and there is 

nothing in the record in this matter concerning any challenge by the taxing 

authorities, CRIT, Appellees, or any other entity. 

 Significantly, Appellees concede that Tuttle and his accountant did deliver to 

them information based on his income taxes (AR22 and 174; see also Appellees' 

Br. at 7).  The use of income tax returns to establish revenue is both reasonable and 

competent in light of civil and criminal liability that attaches to the filing of false 

returns.  Again, fundamental to this issue is that at all times relevant to this matter, 

it is reiterated that the Lease Modification (JA41-43) affirmatively gives 

Appellees, CRIT and their agents an unrestricted "access to and the right to 

examine and audit any pertinent books, documents, papers, and records of the 

Lessee [Tuttle] and Lessee's tenants who are paying sublease rental . . . during the 

normal business hours of any working day."  (JA42)  Thus, if Appellees and CRIT 
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or their agents had ever wanted to examine financial materials relating to the Lease 

or subleases, they only had to ask in order to exercise their unrestricted right to do 

so.  This access included the right to review information concerning the financial 

data necessary to calculate the three percent (3%) of gross receipts imposed by the 

Lease Modification.   

 Nowhere in the Administrative Record is there any report of such a request 

being made and rejected.   

 In sum, it was arbitrary and capricious for Appellees to refuse to accept 

Tuttle good-faith efforts to cure.3   

3. Appellees' "Fact" No. 3. – Tuttle failed to provide 
proof that he was carrying the insurance required by 
the Lease. 

 At all times relevant hereto, Tuttle's advanced age and ill health were well-

known.  Indeed, as the District Court noted, he died in during the pendency of the 

litigation below. (Op., p. 3, n.3)  

 In light of his advanced age and declining health, Tuttle took reasonable 

actions to comply with the requirements of maintaining the requisite insurance and 

providing the evidence he had available, including "a receipt from an insurance 

                                                           
3 Appellees admit that "Tuttle ultimately did try to pay at least some of his back 
rent," but still claim they do not have "any way of knowing how much he actually 
owes because he did not keep accurate records and did not provide the required 
certified statements of gross receipts."  (Appellees' Br. at 13).  For the reasons 
explained herein, among others, this explanation is certainly a de minimis 
explanation for the Lease termination. 
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agency." (Appellees' Br. at 7) An unidentified representative of CRIT or Appellees 

subsequently proposed that the information furnished apparently did not contain 

complete information, including (a) that Tuttle had purchased both fire insurance 

and public liability insurance, (b) the level of insurance coverage, and (c) that 

Tuttle had named the Tribes as co-insured. (Ibid)  However, again, there is no 

indication that either Appellees or CRIT ever exercised their unlimited rights to 

inspect Tuttle's books and records to determine whether the required insurance in 

fact was in existence.  Instead, Appellees gave an aged and ill man an ultimatum to 

gather information and bring it to them.  (Ibid)  Significantly, nothing in the record 

indicates that at any time since issuance of the notice of cancellation agents of 

either Appellees or CRIT have attempted to inspect the records in Tuttle's 

possession, despite their continuing entitlement to do so. 

B. Tuttle's Successful Motion to Supplement the Administrative Record 
with Documents within Appellees's Exclusive Care and Control 
Established that the BIA in Fact Did Delegate the Lease Termination 
Decisions to CRIT. 

 Appellees claim that Tuttle "has not identified any record evidence that 

support[s] [his] argument that BIA impermissibly delegated its authority to the 

Tribe[]."  (Appellees' Br. at 19)  This statement is simply untrue.  It ignores the 

ample support cited by Tuttle in his briefing below, as well as on appeal.  (See Pls.' 

Mem. Spt. Mot. Summ. J., Doc. 24-1, pp. 11-14, 24-27; Pls.' Reply Spt. Pls.' Mot. 

Summ. J., Doc. 33, pp. 13-17; Appellant's Br. at 15)    
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 Appellees also suggest that they only "consulted with" CRIT regarding the 

Lease termination, and in no way delegated the decision to CRIT, which is also 

untrue.  At the end of that argument it becomes clear that no document in the 

Administrative Record, the Supplemental Administrative Record, or Appellees' 

own statement of the facts demonstrates any independent decision-making process 

undertaken by Appellees. For instance, under the Lease, an option available to 

Appellees is to "[p]roceed by suit or otherwise to enforce collection….," in contrast 

to outright termination of Tuttle's Lease. (AR100)  

 Instead, CRIT made the decision to terminate and wrote the decision 

documents.  Consequently, Appellees' abrogation of responsibility was "arbitrary 

and capricious" and should not be judicially sanctioned. 

 As an initial matter, it is worth noting that the Administrative Record in this 

case has been the subject of considerable scrutiny, and therefore Appellees are 

well-aware of (and yet still fail to address) the information contained in the 

Administrative Record and Supplemental Administrative Record revealing that 

virtually the entire Lease default and termination process was determined by 

CRIT- - including writing the initial drafts for the relevant documents that in turn 

were adopted by Appellees as their own.  Not reconciled with these remarkable 

concessions  is that Tuttle filed an early Motion to Supplement the Administrative 

Record in the District Court after recognizing that a considerable body of 

USCA Case #16-5095      Document #1658499            Filed: 01/31/2017      Page 15 of 27



 

12 
 

communications between him and Appellees were not included in the original 

Administrative Record (Doc. 16).  Rather than accept what their own records 

reflected, Appellees responded by aggressively opposing Tuttle's Motion to 

Supplement in what now appears to have been an effort to conceal the true extent 

of CRIT's direct involvement. (Doc. 17).  Recognizing the validity of Tuttle's 

concerns, the District Court granted his motion, and ordered Appellees to provide 

the documents which constitute the Supplemental Administrative Record (Doc. 

19).  That, in turn, resulted in the production of evidence (albeit in a substantially 

redacted form) that CRIT's legal team was directly involved in drafting proposed 

decision materials that were (1) forwarded to the Federal Appellees for review and 

edits, and (2) returned to CRIT for finalization. (See, e.g., JA100-104, 85, 117-118, 

218-225, JA167-178). 

 For instance, the Supplemental Administrative Record reveals a series of 

previously undisclosed e-mail communications between the CRIT Legal Team,4 

and the BIA Legal Team5 between March 2, 2009 and January 19, 2010, which 

demonstrate that BIA officials asked the CRIT Legal Team to prepare, and the 

CRIT Legal Team did prepare, the September 30, 2009 notice of default, and the 
                                                           
4 The CRIT Legal Team at that time consisted of former CRIT Attorney General 
Eric Shepard, CRIT Law Clerk Douglas Bonamici, and CRIT Attorney Rebecca 
Loudbear. 
5 The BIA Legal Team consisted of Regional Realty Officer Stan Webb, Realty 
Specialist Gloria Koehne, and Colorado River Agency Superintendent Janice 
Staudte. 
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March 2, 2010 notice of Lease cancellation.  (JA. 95, 74 , 87-92370).  And while 

Appellees respond that the notice of cancellation was "signed by BIA and BIA 

alone" (Appellees' Br. at 19 (emphasis added)), they do not even attempt to refute 

the fact that CRIT made all relevant decisions related to the Lease, and Appellees 

simply accepted CRIT's decisions in toto.  (Appellant's Br. at 15).  Significantly, 

the e-mails contained in the Supplemental Administrative Record even 

memorialize that BIA officials asked the CRIT legal team to prepare the 

Administrative Record to be used in the IBIA appeal of the Lease Cancellation, 

removing all doubt that the entire decision-making process was conducted by 

CRIT.  (Id. at 23-37, 171).  In sum, the Supplemental Administrative Record 

documents Appellees' total delegation of the factual analysis, legal interpretation, 

enforcement, and even the legal defense of the Lease cancellation to CRIT.       

 Moreover, neither the Administrative Record nor the Supplemental 

Administrative Record contains any record of any deliberative process on behalf of 

Appellees reflecting any - let alone substantive - consideration of the lease 

termination provisions or the historical facts surrounding the lease cancellation, 

including Tuttle's efforts to (1) contact CRIT and Appellees and (2) make Lease 

payments.  Even on appeal, Appellees point to only one piece of "evidence" to 

ostensibly show that they (as opposed to CRIT) made the final determination to 

cancel - the notice of cancellation itself.  (Appellees' Br. at 19).  But as noted, that 
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notice was nearly identical to a draft prepared by CRIT five days earlier.  

(Compare JA87-92 with AR 7).  Indeed, the Supplemental Administrative Record 

confirms that Appellees made no effort to maintain independence from CRIT in 

the performance of their duties, as evidenced by the lack of decision documents 

generated by Appellees during the undeniably flawed process.  Appellees certainly 

have not demonstrated (and cannot demonstrate) that they conducted an 

independent review, resulting in an autonomous decision, as required for 

cancellation under the Lease.6  

C. The District Court Erred as a Matter of Law in Concluding that the 
Land Is in Both Trust and Reservation Status.  

 The District Court's Opinion was predicated in large part upon two specific 

findings.  The first is that the Tuttle Land is in "trust for the Colorado River Indian 

Tribes."  The second is that the Tuttle Land is (i) trust land that is (ii) within the 

boundaries of the Tribe's Reservation pursuant to the provisions of the ACT OF 

                                                           
6 The Secretary also claims that "the lease gave BIA unfettered discretion to cancel 
Mr. Tuttle's lease for any reason," quoting a single sentence of ARTICLE 17 of the 
Lease.  (Appellees' Br. at 18).  However, and as further discussed herein, this 
argument both recognizes that the Secretary alone has discretion under the Lease, 
and simultaneously ignores the remaining language of ARTICLE 17 of the Lease, 
which establishes that the Secretary may proceed in one of two ways after a 
default, including enforcement without termination. AR 100.  And the decision 
documents in the record are wholly devoid of reference to the controlling lease 
termination provisions in Lease Addendum ARTICLE 17. Indeed, there is no 
indication that BIA officials ever read  let alone examined  the substantive 
provisions of the Lease and considered "enforcement without termination."    
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APRIL 30, 1964, 78 Stat. 188 (Public Law 88-302). Op. Doc. 45 at pp. 1-2 and 

passim. 

 Appellees assert in their Argument Section E that Appellant cannot raise the 

land status of the West Bank land in this appeal because it did not present the issue 

to the District Court.  (Appellees' Br. at 21)  However, that argument conveniently 

ignores that the District Court itself raised this issue when it propounded definitive 

and dispositive conclusions as to the land being "in trust for the Tribes" (Op., Doc. 

45 at 2) and the land being legislated as "reservation land" by virtue of the Act of 

April 30, 1964.  (Op., Doc. 45 at passim) 

 Under these circumstances, it is well-established that it is appropriate to for 

Appellant to discuss the land status issue.  See, e.g., Lebron v. Nat'l R.R. Passenger 

Corp., 513 U.S. 374, 379 (1995) ("[E]ven if this were a claim not raised by 

petitioner below, we would ordinarily feel free to address it, since it was addressed 

by the court below."); Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1099, 

n. 8 (1991) ("It suffices for our purposes that the court below passed on the issue 

presented."); United States v. Williams, 504 U.S. 36, 41 (1992).   

 Moreover, the District Court's assumption that the land otherwise is in trust 

status is directly at odds with Appellees' failure to comply with the only federal 

law establishing general authority for the Secretary of the Interior  to proclaim 
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either "trust" or "reservation" status for any Indian lands.  See the INDIAN 

REORGANIZATION ACT OF 1934, 25 U.S.C. § 461, et seq. ("IRA").    

 It is important to emphasize that Indian land does not become trust land 

merely because it is occupied by an Indian tribe.  The fee-to-trust process is strictly 

controlled by federal law. 

 Absent tribe-specific Congressional authorization, the only statutory 

provision authorizing the Secretary to take land into trust for an Indian tribe is 

codified at IRA Section 5, 25 U.S.C. § 465.  And, consistent with this grant of 

authority, the Secretary can only proclaim reservation status for tribal land 

pursuant to the provisions of IRA Section 7, 25 U.S.C. § 467.  Particularly relevant 

to this litigation is that the Secretary's Section 7 authority to proclaim reservation 

status for tribal land is specifically limited to land previously taken into trust in 

accordance with IRA Section 5 and not pursuant to a free-standing administrative 

act of the Secretary.  Ibid. 

 It is a fact that Congress has enacted many laws legislating trust and 

reservation status of specific land for the benefit of specific tribes.  Nonetheless, in 

the absence of such special legislation, the IRA remains the only law establishing 

the general authority upon which the Secretary can invoke its Sections 5 and 7. 

 The question presented here is whether Section 5 of the ACT OF APRIL 30, 

1964 established reservation status for lands on the West Bank – including Mr. 
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Tuttle's land.  As discussed in detail in Appellant's Opening Brief in this appeal, 

Section 5 included a critical contingency in its closing "Provided further" clause: 

'The Secretary of the Interior is authorized to approve 
leases of lands on the Colorado River Indian Reservation, 
Arizona and California…. 
 
Provided, however,  That the authorization herein granted 
to the Secretary of the Interior shall not extend to any 
lands lying west of the present course of the Colorado 
River and south of section 25 of township 2 south, range 
23 east, San Bernardino base and meridian in California, 
and shall not be construed to affect the resolution of any 
controversy over the location of the boundary of the 
Colorado River Reservation: Provided further, That any 
of the described lands in California shall be subject to the 
provisions of this Act when and if determined to be 
within the reservation. 
 

Public Law 88-302 (Apr. 30, 1964) (emphasis supplied). 
 
 Central to the Section 5 contingency is the meaning of the word 

"determined" and whether the Secretary satisfied that requirement in issuing a so-

called "Memorandum/Letter Order" in 1969.  As stated in Appellant's Opening 

Brief, the Secretary purported to make the required Section 5 determination in the 

January 17, 1969 Letter.  However, any claim that the 1969 Letter Order satisfied 

the requirement for a "determination" action pursuant to Section 5 of the ACT OF 

APRIL 30, 1964 was rejected by the U.S. Supreme Court in 1983, as discussed in 

the following paragraph.   
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 In issuing the Memorandum/Letter Order, the Secretary specifically declared 

that the CRIT Reservation extends into California to include the West Bank Land 

at issue in this litigation.  Significantly, the Secretary did so without even once 

referring to the 1964 Act of April 30, 1964 or claiming to be rendering the 

"determination" required thereby.   

 In subsequent Colorado River water rights litigation between the states of 

Arizona and California, CRIT presented a previously-unstated claim that its 

reservation included the West Bank of the Colorado River, and was so legislated 

by the 1964 Act and implemented by the 1969 Secretarial Memorandum/Letter 

Order.  However, the Supreme Court abjectly rejected the argument that the 1969 

Secretarial Order constituted the 1964 Act's Section 5 "boundary determination" 

required to establish reservation status for the West Bank lands.   See Arizona v. 

California, 460 U.S. 605, 636, n. 26 (1983) (stating that "the Colorado River 

Tribes will have to await the results of further litigation before they can receive an 

increase in their water allotment based on the land determined to be part of the 

reservation") (emphasis supplied).   

 Appellees have had 33 years since the Supreme Court ruling to secure the 

required determination – either through legislation or judicial decree - but have not 

done so.  Indeed, the Federal Appellees Initial Response Brief ignores the 

"problem" they have with the absence of the "determination" required by Section 5 

USCA Case #16-5095      Document #1658499            Filed: 01/31/2017      Page 22 of 27



 

19 
 

of the 1964 Act and, remarkably, do not even discuss the Supreme Court decision 

in Arizona v. California discrediting the 1969 Memorandum.  To the contrary, they 

blithely continue insisting without citation to legal authority that the West Bank 

lands have enjoyed reservation status continuously since 1969 (Appellees' Br. at 

21), which appears to be an attempt to legitimize - or perhaps ignore altogether - 

the judicially-discredited 1969 Memorandum/Letter Order.  To this end, Appellees 

seem to be suggesting that routine language in a form Lease document establishes 

trust and reservation status in supersedure of the Supreme Court rejection of 

claimed reservation status for the land.   

 Appellees also argue that any assertion by Tuttle that the land at issue is not 

reservation land is "self-defeating" because it would retroactively invalidate the 

Lease. (Appellees' Br. at 20) This is a red-herring.  It is not, and has never been, 

Tuttle's position that the Lease is invalid.  Rather, it is his position that the Lease 

he accepted as his only consideration for surrender of fee title to the land (as 

discussed below) carried with it certain rights, and because the land has not been 

determined to be "within the reservation" under the 1964 Act, any requirement of 

that Act and the BIA's implementing regulations that conflict with the terms of the 

Lease do not, and cannot, apply to this dispute. Moreover, they cannot override 

Tuttle's rights under the Lease, even assuming that the Lease incorporated the Act 

and regulations by reference because the land simply is not reservation land.  

USCA Case #16-5095      Document #1658499            Filed: 01/31/2017      Page 23 of 27



 

20 
 

 Stated otherwise, at all times since the 1964 Act was enacted, the required 

boundary "determination" has been a precondition to West Bank lands gaining 

reservation status.  If Congress had intended that the "determination was a 

Secretary decision to make", it could have done so.  Congress did not do so, and 

the Supreme Court confirmed that fact. 

  The fact that the required determination has never been made contradicts 

and precludes the District Court's finding that the BIA regulations (which directly 

conflict with the Lease terms) were appropriately applied to the Lease termination.  

And, for the same reasons, the District Court erred in determining that the 

participation of CRIT officials in deciding and implementing the Lease termination 

was appropriate under the Act of April 30, 1964.    

D. The Uncontroverted Evidence Before the District Court Established 
That Mr. Tuttle Owned Land in Fee Title that He Relinquished to 
Appellees Solely in Return for a 50 Year Lease. 

 The Federal Appellees closed their Brief with an argument entitled "There is 

no evidence that Mr. Tuttle was coerced into signing this lease or its modification."  

This is beside the point. The fact remains that Tuttle surrendered fee title for his 

land in return a 50-year leasehold, the value of which is far from equal to the value 

of fee property he surrendered.  Appellees mischaracterize this consistent position 

by asserting that Appellant is attempting to relitigate a business transaction which 

they apparently believe he voluntarily and freely agreed to.  (Appellees' Br. at 23).    
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Nowhere do they acknowledge the evidence of fee ownership that was submitted 

in support of Tuttle's Motion for Summary Judgment (Doc. 24, filed June 27, 

2014).  (See Tuttle's Decl. and Attachments (Doc. 24-2)).7 

 In support of this argument, the Federal Appellees cite the settlement 

documents in the federal litigation that forced him to surrender his fee title.  To this 

end, they recite provisions from the Form Documents that Mr. Tuttle had to 

execute as part of the settlement:  (1) "Mr. Tuttle agreed to the terms of both the 

lease and its modification as his own 'free and voluntary act" (citing AR 85 and AR 

74); and (2) Mr. Tuttle "stipulated in court that he had never owned this land and 

had wrongfully occupied it" (citing AR 390).  (Appellees' Br. at 22-23)  Nowhere 

do the Federal Appellees even concede that he owned fee title, let alone that the 

50-year leasehold interest was the only consideration (albeit inadequate at best) he 

was receiving as return for surrendering that title. 

 In the process of reinforcing the land's proposed trust/reservation status, the 

Federal Appellees seem to be unaware of competent facts demonstrating the 

contrary.  (Tuttle's Mot. for Summ. J. (Document 24)) was supported by Exhibits 

documenting that Tuttle purchased the land in fee title in 1949 and owned it in fee 

                                                           
7 The District Court ordered Tuttle's Declaration stricken from the record.  (Order, 
Doc. 46 However, the District Court did not "reject the argument" that Tuttle had 
been coerced into surrendering fee title and signing the Lease (Appellees' Br. at 
23), but merely held that the "Declaration [wa]s not material to the Court's 
decision." (Op. at 11, n.8 
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title until he agreed to surrender his fee title in 1977 following federal Quiet Title 

Litigation.  (JA2).  Subsequently, he accepted a Modification to that Lease that 

substantially increased the Lease financial obligations while giving him nothing in 

return for that considerable and expensive increase in financial obligations under 

the Lease.  (JA41-43).     

 The undisputed facts show that Tuttle surrendered fee title in return for a 50-

year occupancy right that was considerably less valuable that his fee ownership.  

And the fact remains uncontested that he got nothing in return for (i) relinquishing 

fee simple title and (ii) accepting post facto increases in required payments other 

than a Lease which the federal government now proposes to terminate some 11 

years before its expiration in 2027. (JA42)  In arguing this fact, Appellant is not 

seeking to relitigate that unfair exchange, but rather is emphasizing that the 

original "sale" was a bargain for Appellees, who should not now be allowed to 

diminish an already bad deal by terminating the Lease before its term has expired.  

 

CONCLUSION 

Because the district court erred in its conclusions that Appellees' decision to 

apply inapplicable regulations to the Lease Termination and delegate the 

termination to CRIT was not arbitrary, capricious, and without observance of the 

law, that decision should be reversed and the Lease termination should be 
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remanded to the Secretary for reconsideration to be conducted pursuant to the 

default procedures in the Lease itself.  

DATED this 31ST day of January 2017 
 

CAROL TUTTLE 

     By Counsel 
 

 s/ Dennis J. Whittlesey    
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