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CORPORATE DISCLOSURE STATEMENT 
 
 Pursuant to Fed. R. App. P. 28(a)(1), no corporate disclosure statement is 

provided because none is required by Fed. R. App. P. 26.1 because no party is a 

nongovernmental corporate entity.  
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STATEMENT OF RELATED CASES 

Pursuant to 10th Cir. R. 28.2(C)(1), Appellants state that the case of Estate of 

James D. Redd, MD v. Love, Tenth Circuit Case No. 16-4010, is a related appeal. It 

is fully briefed and pending decision. 
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JURISDICTIONAL STATEMENT 

Pursuant to Fed. R. App. P. 28(a)(4), Appellants state as follows: 

1. Appellants brought tort claims against the United States of America 

under the Federal Tort Claims Act. The basis for the district court’s 

subject matter jurisdiction was federal question jurisdiction under 28 

U.S.C. § 1331 and 1346(b) because Appellants brought a civil action 

arising under the Constitution and laws of the United States, the Federal 

Tort Claims Act, 28 U.S.C. 2671. 

2. This Court has jurisdiction under 28 U.S.C § 1291 because this is an 

appeal from a final judgment of a district court, the United States 

District Court for the District of Utah, which is within the Tenth Circuit.  

3. The filing dates establishing the timeliness of the appeal are as follows:  

a. A final judgment resolving all claims against all parties was 

entered on March 16, 2016. Aplt. App., Vol. 6, at 1059. 

i. The Judgment is a form AO 450, (Rev. 5/85)1, and names the 

“Estate of James D. Redd, et. al., Plaintiffs,…” in the 

caption and provides “that the Plaintiffs’ claims are 

dismissed with prejudice.” Aplt. App., Vol. 6, at 1059.  
                                                
1 The AO 450 was revised one or more times since 1985, and the most current 
version was revised 11/1/2011. Appellants submit that the judgment complies with 
Fed.R.Civ.P. 54(a) and 58(a) and is a ruling disposing of all claims and from which 
an appeal may be taken. 
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b. A Notice of Appeal was filed on April 22, 2016. Aplt. App., Vol. 6, 

at 1060-1061. That Notice of Appeal named the Estate of James D. 

Redd, M.D, and only the Estate of James D. Redd, M.D, in the 

caption and body of the Notice. 

c. An Amended Notice of Appeal was filed on May 3, 2016. Aplt. 

App., Vol. 6, at 1062-1063. That Notice of Appeal named The 

Estate of James D. Redd, M.D, Jeanne Redd, Jay Redd, Jericca 

Redd, Javalan Redd, Jamaica Redd Lyman and Jasmine Redd, in 

the caption and the body of the Notice. Both the Notice of Appeal, 

and Amended Notice of Appeal, were filed within 60 days of the 

judgment, as required by Fed. R. App. P. 4(a)(1)(B). 

4. This appeal is from a final order or judgment that disposes of all parties’ 

claims. 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 Pursuant to Fed. R. App. P. 28(a)(5), Appellants state that the issue 

presented for review by this Court is as follows: 

1. Whether the district court erred when it determined that all of Appellants’ 

claims arising from allegations that the Government Informant provided 

false information and that Government Agents were aware of the falsity 

were implausible, not well pleaded, and therefore subject to dismissal.  

a. Preservation of Error: Pursuant to 10th Cir. Rule 28.2(C)(2), 

Appellants state that issue was raised and ruled on as follows: 

i. The issue was raised in the Appellee’s Motion to Dismiss at 

Aplt. App., Vol. 1, at 39-41; Appellants Opposed the Motion in 

a timely filed Response at Aplt. App., Vol. 1, at 68-96, in which 

he submitted or cited evidence in the record, and presented 

argument on this issue. The district court ruled on the issue 

adversely to Appellant in its Order at Aplt. App., Vol. 1, at 115-

137. 

2. Whether the district court erred in failing to construe, in the light most 

favorable to Appellants, the evidence that demonstrated that the Appellee 

was not entitled to summary judgment on the issue application of the 

discretionary function exception.  

Appellate Case: 16-4059     Document: 01019638128     Date Filed: 06/14/2016     Page: 13     



 14 

a. Preservation of Error: Pursuant to 10th Cir. Rule 28.2(C)(2), 

Appellants state that issue was raised and ruled on as follows: 

i. The issue was raised in the Appellee’s Motion for Summary 

Judgment at Aplt. App., Vol. 2, at 163-202; Appellants Opposed 

the Motion in a timely filed Response at Aplt. App., Vol. 4, at 

578-639, in which they submitted or cited evidence in the 

record, and presented argument on this issue. The district court 

ruled on the issue adversely to Appellant in its Order at Aplt. 

App., Vol. 6, at 1043-1058. 
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STATEMENT OF THE CASE 

 Pursuant to Fed. R. App. P.28 (a)(6), Appellants make a concise statement of 

the case setting out the facts relevant to the issues submitted for review, describing 

the relevant procedural history and identifying the rulings presented for review, 

with appropriate references to the record: 

I. Relevant Procedural History and Identification of Rulings 

Presented for Review 

 This case was an original proceeding based on federal question jurisdiction 

arising from claims made against the United States pursuant to the Federal Tort 

Claims Act, hereinafter “FTCA.” The Appellants are the Estate of James D. Redd, 

M.D, Jeanne Redd (as personal representative of the Estate of James D. Redd, 

MD), Jay Redd, Javalan Redd, Jamaica Redd Lyman and Jasmine Redd2. Pursuant 

to Fed. R. App. P. 28(d), Appellants are hereinafter referred to as the Redd Family, 

and the Appellee is referred to as the Government or the United States. 

The Redd Family filed a Complaint, Aplt. App., Vol. 1, at 14-37, alleging 

tort claims against the United States and resulting damages. The United States filed 

a Motion to Dismiss under Fed.R.Civ.P. 12(b)(1) and 12(b)(6). Aplt. App., Vol. 1, 

at 39-41 The district court found that most of the Redd Family’s claims were 

                                                
2 Jericca Redd was named in the Amended Notice of Appeal. Aplt. App. Vol. 6, at 
1062-1063. The Court granted Appellants’ subsequent Motion to Dismiss Jericca 
Redd as an Appellant. 
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barred by the discretionary function exception. Memorandum Decision and Order 

Granting in Part and Denying in Part Defendant’s Motion to Dismiss, hereinafter 

“MTD Order,” Aplt. App., Vol. 1, at 136. The district court allowed the Redd 

Family’s claims of intentional infliction of emotional distress and wrongful death, 

to the extent they were based on allegations of excessive force employed on the 

day in question, to proceed. MTD Order, Aplt. App., Vol. 1, at 129 and 136. The 

district court held that the same claims, to the extent that they were based on the 

conduct of the agents during the day in question, were dismissed. Id.  

 Discovery was conducted on the sole remaining claim of excessive force, 

and the Government moved for summary judgment. Aplt. App., Vol. 2, at 163-202. 

The district court granted the Motion and entered judgment against the Redd 

Family. Memorandum Decision and Order Granting Defendant’s Motion for 

Summary Judgment, hereinafter “SJ Order” Aplt. App., Vol. 6, at 1043-1058. A 

final judgment was entered thereafter. Aplt. App., Vol. 6, at 1059.  

The Estate of James D. Redd, MD, filed a notice of appeal. This Court 

issued an Order on May 3, 2016 ordering the Estate of James D. Redd, MD, to 

address the question of who was a proper Appellant in the Appeal in Case No. 16-

4059. The Estate did so within the time permitted by the Court. In addition all the 

Appellants-Plaintiffs (Jeanne Redd, Jay Redd, Jericca Redd3, Javalan Redd, 

                                                
3 Jericca Redd was dismissed as a party-Appellant. 
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Jamaica Redd Lyman and Jasmine Redd), filed an Amended Notice of Appeal 

naming each Appellant in the caption and the body of the notice of appeal on May 

3, 2016. Aplt. App., Vol. 6, at 1062-1063.  

The Redd Family appeals from aspects of the MTD Order, Aplt. App., Vol. 

1, at 115-137, identified below, as well as the SJ Order, Aplt. App., Vol. 6, at 1043-

1058, and the Judgment resulting from those orders. Aplt. App., Vol. 6, at 1059.  

II. Facts Relevant to the Issues Presented for Review 

a. Facts Relevant to Appeal of Order on Motion to Dismiss 

Blanding is a small town of 3,000 inhabitants near the four corners region of 

the United States. Complaint, Aplt. App., Vol. 1, at 17, ¶14. Blanding and the 

surrounding area contain many Native American Artifacts. Complaint, Aplt. App. 

Vol 1, at 19, ¶32. There were so many artifacts in the area that Blanding residents 

were hired by museums in the early part of the last century to find artifacts in the 

desert surrounding Blanding. Complaint, Aplt. App. Vol 1, at 19, ¶34. Blanding 

residents came to possess Native American Artifacts in a variety of lawful ways: 

(1) by finding them on private land as distinguished from public land; (2) by 

purchasing or trading them prior to the time that purchase and trade was made 

illegal by the Archaeological Resources Protection Act of 1979; and (3) by 

inheriting them from their ancestors who acquired them lawfully. Complaint, Aplt. 

App. Vol 1, at 19,  ¶28 and ¶35. 
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In October of 2006, the FBI and BLM began an investigation designated 

Operation Cerberus. MTD Order, Aplt. App., Vol. 1, at 115; SJ Order, Aplt. App., 

Vol. 6, at 1044. Operation Cerberus was a joint FBI/BLM investigation into the 

looting of Native American artifacts on public land. Id. The Operation culminated 

in the simultaneous search and arrest of 19 persons and 12 search warrant locations 

on June 10, 2009 in and around the area of Blanding, Utah. Id.  

Dr. James Redd (decedent) and his wife Jeanne Redd, were among those 

arrested, and their home was one of the locations at which search warrants were 

executed, during the June 10, 2009 Cerberus Raids.  MTD Order, Aplt. App., Vol. 

1, at 115. Dr. Redd had been a physician in Blanding for over thirty years, was 

well known and respected in his community, and was active in his church. Id. at 

116. At the time of the raid, he was sixty years old. Id. at 116. 

The United States employed and paid an undercover informant, Ted 

Gardiner, a Native American artifact dealer and collector. MTD Order, Aplt. App., 

Vol. 1, at 116. Gardiner had mental health problems and substance abuse problems 

of which the Government agents were aware. MTD Order, Aplt. App., Vol. 1, at 

116. During his course of employment, Gardiner paid approximately $335,0000.00 

in Government supplied currency to purchase approximately 250 Native American 

Artifacts from various persons. Complaint, Aplt. App., Vol. 1, at 17,  ¶20. Gardiner 

offered large and inflated sums of money for artifacts to induce sales from 
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individuals who were not predisposed to sell artifacts or otherwise engage in 

criminal activity. Complaint, Aplt. App., Vol. 1, at 18, ¶20. Government Agents 

trained and directed Gardiner to raise the value of items he sold or purchased to a 

figure in excess of $1,000.00, in order to enhance the potential offense from a 

misdemeanor to a felony. Complaint, Aplt. App., Vol. 1, at 18, ¶¶22-23, 27. The 

Government paid Gardiner over $225,000.00 as salary for his work in the Cerberus 

Operation. Complaint, Aplt. App., Vol. 1, at 19, ¶30. Based in whole, or in part on 

the work of Mr. Gardiner, numerous charges were made, and arrests effected, 

against at least 16 Blanding, Utah, residents. Complaint, Aplt. App., Vol. 1, at 19,  

¶31. 

The only allegation against Dr. James D. Redd was that he and his wife 

Jeanne Redd, illegally “received, concealed and retained” a “bird effigy pendant.” 

Complaint, Aplt. App., Vol. 1, at 27, ¶100; MTD Order, Aplt. App., Vol. 1, at 116. 

Gardiner alleged that Dr. Redd traded the bird effigy pendant with him for items 

that were lawful to possess. Complaint, Aplt. App., Vol. 1, at 20, ¶46. The alleged 

bird effigy pendant was never located or found. MTD Order, Aplt. App., Vol. 1, at 

117. The Redd Family contended that the item never existed, but if it did exist and 

if it was the item which the Redd Family believed it to be, it was found on private 

land and was not illegal to possess, and did not otherwise violate the 1979 

Archeological Resources Protection Act (ARPA). Complaint, Aplt. App., Vol. 1, at 
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15 ¶101 and ¶102, (never existed), Aplt. App., Vol. 1, at 21 ¶48, (found on private 

land and/or acquired prior to 1979). 

The Redd Family alleged that the Government’s use of Gardiner was 

improper: 

“Defendant trained, directed, and encouraged Gardiner to raise the value he 
paid for the undercover purchases so Gardiner could use his undercover 
sales, swaps, and purchases to entrap ‘customers’; Artificially enhancing 
value of the artifacts also resulted in more serious criminal charges, 
enhancing misdemeanors to felonies, and thereby justifying the great 
expense of Cerberus; Defendant's agents relied solely on their informant to 
ascertain the value of the allegedly illegal artifacts; Gardiner was not a 
recognized expert in artifact valuation; Gardiner had developed a reputation 
in the artifacts market for overvaluing items in sales, ripping off purchasers, 
and consequently burning bridges with customers; As an informant, 
Gardiner was biased and incentivized to overvalue items, given the 
Defendant's and informant's preference to bring felony charges against 
targets of the undercover operation; Defendant additionally failed 
throughout the implementation of Cerberus to adequately distinguish 
between articles found on private land, or articles obtained prior to the 
Archeological Resources Protection Act, or articles that were from Native 
American civilizations outside the United States.” 
 
MTD Order, Aplt. App., Vol. 1, at 125, (summarizing allegations in 
Complaint related to improper use of Gardiner). 
 
The Redd Family alleged that the Government agents directed Gardiner to 

artificially raise the value of artifacts and then relied solely on his valuations in 

order to ensure a basis for a felony indictment. In addition, the Redd Family 

alleged that Government Agents deliberately falsified information in order to show 

probable cause in their warrant application. MTD Order, Aplt. App., Vol. 1, at 127. 

The allegations related to the involvement of Gardiner gave rise to various tort 
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claims against the Government by the Redd Family. MTD Order, Aplt. App., Vol. 

1, at 124 (Section C) and 128 (Section C1).  

The arrest of Dr. Redd had a profound effect on he and his family. As a result 

of the events of June 10, 2009, Dr. Redd committed suicide on June 11, 2009. 

MTD Order, Aplt. App., Vol. 1, at 117; Complaint, Aplt. App., Vol. 1, at 22, ¶¶61-

64. On June 19, 2009, another Cerberus Defendant, took his own life as well. 

Complaint, Aplt. App., Vol. 1, at 23, ¶66. Remorseful over his role in the death of 

two people and his complicity in the Cerberus Operation, Gardiner took his own 

life also. Complaint, Aplt. App., Vol. 1, at 23, ¶67. 

b. Facts Relevant to Appeal of Order on Motion for Summary 

Judgment 

Operation Cerberus was a joint FBI and BLM operation and was led by 

Special Agent Patrick Brosnan on behalf of the FBI and Agent Love on behalf of 

the BLM. Declaration of Gregory Bretzing, Aplt. App. Vol. 2, at 226, ¶8; See Also, 

4/1/2009 FBI Electronic Communication RE: Cerberus Action, Aplt. App. Vol. 3, 

at 454. Also present at a Command Post on June 10, 2009, was then United States 

Secretary of the Interior Kenneth Salazar, and then BLM Director of Law 

Enforcement William Woody. See Command Locations, Aplt. App. Vol. 3, at 434. 

On the morning of June 10, 2009, United States FBI and BLM Agents 

simultaneously executed 12 search warrants and 19 arrest warrants. SDF at 5. One 
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such warrant was for the home of Dr. Redd, and for the arrest of he and his wife. 

Aplt. App., Vol. 1, at 116. 

The district court made the following factual findings on summary 

judgment: 

At approximately 6:40 a.m. on June 10, 2009, a team of about 12 agents and 
one unarmed cultural specialist arrived at the Redd home.  

At approximately 6:40 a.m. on June 10, 2009, an initial team consisting of 
about 12 federal agents and one unarmed cultural specialist arrived at the 
Redd residence.  

Mrs. Redd and their adult daughter were home, but Dr. Redd was not. Mrs. 
Redd answered the door and was arrested without incident. 

At approximately 6:55 a.m., Dr. Redd returned home and was arrested in the 
driveway without incident and taken to the garage where agents questioned 
him until 9:30 a.m.4  

Dr. Redd and Jeanne Redd were transported to the BLM office in 
Monticello at roughly 10:34 a.m. By 10:34 a.m., an additional nine federal 
personnel had arrived at the Redd residence to assist with the search or 
observe in a supervisory capacity.  

In total, 22 federal personnel were present at the Redd home between 6:40 
a.m. and 10:34 a.m.  

Jericca Redd was present at the Redd residence on the morning of the raid. 
Upon entry, she was immediately taken to the "Piano Room" of the house 
after her mother was arrested. 

Ms. Redd describes the initial team of federal agents as having been "heavily 
armed" and "appeared to be wearing bullet-proof vests or some sort of body 
armor or flak jacket." They appeared to be "more like military than . . . 
police officers" and carried what "looked like machine guns." [Jericca] Redd 
claims that from the time she first saw federal agents at approximately 6:40 
a.m., until she left the Redd residence at approximately 12:00 p.m., "there 
appeared to be as many as 50 agents at any one time." She states that the 

                                                
4 Among these agents was Agent Vander Veer, discussed infra. 
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agents who arrived later throughout the day "were not as heavily armed as 
the first set of agents were armed." 

SJ Order, Aplt. App., Vol. 6, at 1043-1044. 

c. Anticipated Threat Level at the Redd Home 

The level of threat anticipated by the agents at the Redd Home was minimal 

to none at all. Operation Cerberus intelligence gathering revealed that the Redd 

Home would be occupied by Dr. Redd, his wife, Jeanne Redd, their daughter 

Jericca Redd and a three year old grandchild of which Jericca was the mother 

Plaintiffs’[/Appellants’] Memorandum in Opposition to Defendant[/Appellee’s] 

United States of America’s Motion for Summary Judgment, hereinafter, “SDF,” 

Aplt. App., Vol. 4 at 598-599 (Paragraph 18). Dr. Redd and the Redd Family 

members in the Redd Home were respected members of the community with no 

known history of violence. SDF Aplt. App., Vol. 4 at 624 (Paragraph 78).  

The threat level did not change during the relevant time period, 6:40 a.m. to 

10:34 a.m5. Jeanne Redd was arrested at the time of arrival, 6:40 a.m., without 

incident. Jerrica Redd Declaration, hereinafter “Jericca Redd Decl.,” Aplt. App., 

Vol 4. at 644 ¶2(f); SDF, Aplt. App., At Vol. 4, at 601, (Paragraph 24). So was Dr. 

Redd. Jericca Redd Decl., Aplt. App., Vol. 4, at 644 ¶ 2(g)(i)(2); SDF, Aplt. App., 

                                                
5 The district court referenced an increase in the threat level sometime after 10:34 
a.m., at approximately noon. Whether there was a threat at or after noon, and 
whether the Government responded in a constitutional or unconstitutional manner, 
was not relevant to the issue identified by the district court: Whether there was an 
unconstitutional use of force between 6:55 a.m. and 10:34 a.m. 
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Vol. 4, at 603-604, (Paragraph 31). Jerrica was taken to the piano room upstairs. 

Jericca Redd Decl., Aplt. App., Vol. 4, at 644 ¶2(g). At no point between 6:40 a.m. 

and 10:34 a.m. on June 10, 2009 did any member of the Redd family create any 

threat or offer of violence to any law enforcement agent, and they were also very 

cooperative and accommodating. Jericca Redd Decl., Aplt. App., Vol. 4, at 645 ¶3. 

Jericca Redd, for whom no arrest warrant was issued on June 10, 2009, was 

allowed to go to her room, by herself, close the door, and get dressed for the day. 

Id. at 646 ¶4(d). She was allowed to do so despite an argument by the Government 

that there were guns in the house and their location was unknown.6 There was also 

no concern that any member of the Redd Family might destroy evidence. The 

majority of the evidence ultimately seized was left in the Redd Home for almost 30 

days and had any member of the Redd Family been so inclined, they could have 

destroyed or removed it at any time. SDF, Aplt. App., Vol. 4, at 614-615 

(Paragraph 57) and 626-627 (Paragraph 88). 

The Redd Family submitted evidence that there were no fewer than 150 

agents in total involved in the June 10, 2009 Cerberus Raid. This evidence 

included (1) an FBI press release issued by the United States Attorney’s Office for 

                                                
6 The Government argued that because James D. Redd was a hunter, he likely had 
firearms and might use them to offer armed resistance against the Agents. This 
argument was an afterthought because on June 10, 2009, no Agent was worried 
about guns and no agent made any effort to secure the guns which were in the 
house during the search. Jericca Decl., Aplt. App., Vol 4. at 649-650, ¶9. 
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the District of Utah stating that Operation Cerberus included “…approximately 

150 agents and employees from the FBI and BLM.” FBI Press Release, Aplt App., 

Vol. 4, 816. The FBI did not offer an estimate of the number of additional non-

agent employees such as archeologists or cultural specialists. Id. The FBI press 

release estimate was consistent with the testimony of Jericca Redd regarding the 

number of agents she saw at the Redd home.  

Including the Redd Home, there were a total of 12 Raid locations. SDF, 

Aplt. App., Vol. 4, at 594-595 ¶16. The Government submitted evidence that there 

were ninety-one agents at the other 11 raid locations. Id. The Redd Family 

therefore argued that it was reasonable to infer that one or more, and likely more, 

of the remaining sixty-nine agents (150 minus 91) were at the Redd Home. Id. The 

Redd Family submitted evidence that the number of agents at the Redd Home was 

no less than 50. This evidence consisted primarily of the testimony of Jericca Redd 

who stated that she witnessed Agent Love talk on his telephone and command 

other agents at other Raid locations to come to the Redd Home. Jerrica Redd Decl. 

Aplt. App., Vol. 4, at 648 ¶6(a)-(c). After such instructions, more agents would 

appear at the house. Id. at ¶6(b). Jericca Redd was placed in the Piano Room upon 

the initial entry into the home at 6:40 am. Id. at 644 ¶(g). The piano room had 

many windows and while there, she could see agents outside of each window. Id.at 

645 ¶4(a). She saw agents inside the house, outside the house, near the house, far 

Appellate Case: 16-4059     Document: 01019638128     Date Filed: 06/14/2016     Page: 25     



 26 

away from the house (but on the property), and in a word, she saw agents 

“everywhere.” Id.at 645 ¶4(a)(ii). There were more agents than Jericca could 

count, but she estimated that there were no less than fifty agents at any single time. 

Id.at 648 ¶6(c). This estimate would include the time deemed relevant by the 

district court, 6:55 a.m. to 10:34 am. SJ Order, Aplt. App., Vol. 6 at 1053. Jericca 

Redd’s fifty plus agent estimate was also consistent with the fact that there were 

sixty-nine unaccounted for agents that were involved in Operation Cerberus on 

June 10, 2009. SDF, Aplt. App., Vol. 4 at 594-595 (Paragraph 16). See also Jerrica 

Redd Decl. Aplt. App., Vol. 4 at 648, ¶6(c). 

Appellant also presented sworn testimony by the Attorney General of the 

United States of America, Eric H. Holder, who was questioned by United States 

Senator from Utah, Orin G. Hatch, on the same day as the FBI Press Release, June 

17, 2009, at a Senate Oversight Committee. SDF, Aplt. App., Vol. 4 at 620-623, 

(Paragraphs 70-73). Senator Hatch questioned Attorney General Holder regarding 

the Raid at the Redd Home, and in particular questioned him regarding the show of 

force by the Cerberus Agents on June 10, 2009, included the manner in which the 

officers were equipped, and the number of officers used in the raid on the Redd 

Home. Id. Attorney General Holder offered only officer safety as a concern. Id. at 

621-622 (Paragraph 72). Appellant sought to use the testimony of Attorney 

General Holder as an adoptive admission, which by Mr. Holder’s failure to deny, 
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demonstrated that (1) many of the agents were in body armor; (2) most or all of the 

officers were dressed in combat or SWAT team gear; (3) James Redd was an 

“upstanding member of the community, a decent, honorable man;” and (4) there 

were in excess of 100 federal agents used in the Redd raid. Id. at 621-622 

(Paragraph 72).   

With regard to the number of Agents at the Redd Home during the relevant 

time period, the Government, and the district court below, relied exclusively on the 

“Sign-in Log.” SJ Order, Aplt. App., Vol. 4, 1046, 1055. The court concluded that 

the Sign-in Log demonstrated that there were between 12 and 22 agents at the 

Redd Home during the relevant time period. SJ Order at Aplt. App., Vol. 6 at 1055. 

The Redd Family challenged the integrity of the Sign-in Log. SDF, Aplt. App., 

Vol. 4, at 602-603 (Paragraph 30); See Also, SDF, Aplt. App., Vol. 4, at 594-598 

(Paragraph 16). The Redd Family presented evidence that at least one agent who 

was “present” at the Redd Home, did not sign the Sign-in Log until she entered the 

residential portion of the home/structure7. SDF, Aplt. App., Vol. 4, at 602-603 

(Paragraph 30). Jericca Redd testified that she saw at least fifty agents, but many of 

which did not enter the confines of the residential structure. Jerrica Redd Decl. 

Aplt. App., Vol. 4 at 646 ¶4(a)(i), and 648 ¶6(c).  The district court concluded that 
                                                
7 Agent Vander Veer was in the Garage, attached to the home, interrogating 
Appellant for almost three hours, but according to the Sign-in Log, was not present 
at the Redd Home until she signed in, after the interrogation, at 9:52 a.m. See Sign 
In Log, Aplt. App. Vol. 3, at 544. 
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the statements by Jericca Redd were “vague.” SJ Order at Aplt. App., Vol. 6, at 

1055. 
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SUMMARY OF THE ARGUMENT 

 Pursuant to Fed. R. App. P. 28(a)(7), Appellant summarizes the arguments 

made in the body of the brief as follows: 

Issue 1 (Error on Motion To Dismiss): 

The Redd Family asserted several claims that were based on an allegation 

that Government Agents knowingly used information which they knew to be false. 

The False information was the valuation of a “bird effigy pendant” purportedly in 

excess of $1,000.00. The district court erred when it concluded that the allegation 

that the pendant was worth less than $1,000.00 was implausible and therefore not 

well-pleaded. The district court’s conclusion was based on a finding that Jeanne 

Redd plead guilty to the allegation in a criminal proceeding, and in her plea she 

admitted that the pendant was worth in excess of $1,000.00, and her admission in 

this regard precluded all members of the Redd Family from litigating this issue. 

The Appellants other than Jeanne Redd were parties to the lawsuit and were 

bringing claims on their own behalf for rights personal to them, and they should 

not have been precluded from doing so because their mother made an admission in 

a separate lawsuit to which they were not a party. In addition, Jeanne Redd did not 

admit the pendant was worth in excess of $1000.00 in her criminal case and the 

district court selectively ignored the evidence in the criminal case regarding what 

she did, and did not, admit. All claims based on the value of the pendant and the 
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use of false information regarding its value, made on behalf of the Redd Family 

members who did not plead guilty, should have been allowed to proceed. 

Issue 2 (Error on Summary Judgment):  

The district court erred when it failed to view the facts presented on 

summary judgment in a light most favorable to the Redd Family, resolving all 

doubts in favor of the Redd Family, and drawing all reasonable inference in favor 

of the Redd Family. Viewing the evidence as presented by the Redd Family, a 

reasonable jury could have concluded in their favor and found that the Government 

used excessive force that was unreasonable under the circumstances presented on 

June 10, 2009. 
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ARGUMENT 

 Pursuant to Fed. R. App. P. 28(a)(8), Appellant states its argument as 

follows: 

1. Whether the district court erred when it determined that all of 

Appellants’ claims arising from allegations that a Government 

Informant provided false information and that Government Agents 

were aware of the falsity were implausible, not well pleaded, and 

therefore subject to dismissal.  

Standard of Review: This Court reviews a district court’s dismissal 

under Fed. R. Civ. P. 12(b)(1) or 12(b)(6) de novo. Colorado 

Environmental Coalition v. Wenker, 353 F.3d 1221, 1227 (10th Cir. 

2004).  

Preservation of Error: Pursuant to 10th Cir. Rule 28.2(C)(2), Appellants 

state that issue was raised and ruled on as follows: The issue was raised 

in the Appellee’s Motion to Dismiss at Aplt. App., Vol. 1, at 39-41; 

Appellants Opposed the Motion in a timely filed Response at Aplt. App., 

Vol. 1, at 68-96, in which he submitted or cited evidence in the record, 

and presented argument on this issue. The district court ruled on the issue 

adversely to Appellant in its Order at Aplt. App., Vol. 1, at 115-137. 
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The Government moved to dismiss the Redd Family’s Complaint pursuant 

to Fed. R. Civ. P. 12(b)(1) and 12(b)(6) alleging that all claims were barred by the 

discretionary function exception. The district court held, pursuant to Franklin v. 

Sav. Corp. v. United States, 180 F.3d 1124, 1129 (10th Cir. 1999), that it would 

convert the motion into one under Fed. R. Civ. P. 12(b)(6), and considered all the 

allegations under that standard. MTD Order, Aplt. App., Vol. 1, at 118. The district 

court considered all factual allegations as true and viewed them in the light most 

favorable to the Redd Family. MTD Order, Aplt. App., Vol. 1, at 118, citing GFF 

Corp., v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 

1977). The Redd Family agrees that the Complaint’s factual allegations were 

entitled to an presumption of truth on Rule 12(b)(6).  

The Federal Tort Claims Act (FTCA) is a partial waiver of the federal 

government’s sovereign immunity that otherwise protects the United States from 

the vicarious liability stemming from the torts of its employees. U.S. v. Gaubert, 

499 U.S. 315, 322 (1991). The purpose of the FTCA is to render the Government 

liable “in the same manner and to the same extent as a private individual under like 

circumstances…” 28 U.S.C. § 2674. The FTCA’s waiver is tempered by several 

exceptions. See 28 U.S.C. § 2680. The Government claimed that the discretionary 

function exception, 28 U.S.C. § 2680(a), required dismissal.  
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The FTCA does not define “discretionary function,” but the Supreme Court 

laid out an analytical framework in United States v. S.A. Empresa de Viacao Aerea 

Rio Grandense (Varig Airlines), 467 U.S. 797, 808 (1984), Gaubert, supra, and 

Berkovitz by Berkovitz v. U.S., 486 U.S. 531 (1988). The district court properly 

employed a two-pronged test to determine whether the exception applied. The first 

prong asks whether the challenged conduct “is a matter of choice for the acting 

employee” or whether it is prescribed by a federal statute, regulation or policy. 

Berkovitz, 486 U.S. at 536. “[I]f the employee’s conduct cannot appropriately be 

the product of judgment or choice, then there is no discretion in the conduct for the 

discretionary function exception to protect.” Id. See also, MTD Order, Aplt. App., 

Vol. 1, at 120, quoting Berkovitz, 486 U.S. at 536. 

Second, if the employee’s conduct is the product of judgment or choice, “a 

court must determine whether that judgment is of the kind that the discretionary 

function exception was designed “to prevent judicial ‘second-guessing’ of 

legislative and administrative decisions grounded in social, economic, and political 

policy through the medium of an action in tort.’” Berkovitz, at 536-37 (quoting 

Varig Airlines, 467 U.S. at 814). Therefore, under the second prong of the test, a 

discretionary decision is only protected if it is “based on considerations of public 

policy.” Berkovitz at 537. SJ Order Aplt. App., Vol. 1, at 120, quoting Berkovitz. 
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The Complaint made allegations that the Government improperly used an 

informant, Gardiner, including that Government Agents directed him to artificially 

raise the value of the artifacts purchased or sold or exchanged, and the Agents 

knowingly relied solely on the inaccurate valuations so that they could create a 

basis for seeking a felony indictment. MTD Order, Aplt. App., Vol. 1, at 125-127. 

The Complaint also alleged that the Government Agents deliberately falsified 

information in their warrant application MTD Order, Aplt. App., Vol. 1, at 127; 

See Also MTD Order Aplt. App., Vol. 1, at 125 (summarizing Complaint at Aplt. 

App., Vol. 1, at 18). The district court held that the discretionary function protected 

the Government from allegations arising from the planning, preparation and 

completion of the investigation against Dr. Redd. MTD Order, Aplt. App., Vol. 1, 

at 125-126, citing Crow v. United States, 634 F.Supp. 1085, 1089 (D. Kan. 1986). 

However, with regard to the falsification of evidence and value, the district found 

that this type of behavior fit into the category of non-discretionary conduct. MTD 

Order, Aplt. App., Vol. 1, at 126-127. The district court explained: 

Congress never intended to shield the government from liability for an 
employee's acts in falsifying records or lying to bring about a suspect's 
criminal prosecution. This type of conduct is certainly not the type of 
"legislative [or] administrative decision grounded in social, economic, and 
political policy" that must be protected from "second guessing." 
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MTD Order, Aplt. App., Vol. 1, at 126, citing Crow v. United States, at 1089 
(quoting United States v. S.A. Empresa de Viacao Aerea Rio Grandense 
(Varig Airlines), 467 U.S. 797, 814 (1984)). 
 
The district court noted that if the Government Agents deliberately falsified 

information in order to show probable cause in their warrant application, such 

conduct would violate the Fourth Amendment and would therefore be 

nondiscretionary. MTD Order, Aplt. App., Vol. 1, at 127, citing O'Ferrell v. United 

States, 968 F. Supp. 1519, 1534-35 (M.D. Ala. 1997), aff'd, 253 F.3d 1257 (11th 

Cir. 2001).  

Having found the allegations to be adequate to overcome the motion to 

dismiss, the district court then found that the allegation that Gardiner intentionally 

overvalued the bird effigy pendant was implausible and therefore not well-pleaded, 

or entitled to an assumption of truth. See MTD Order, Aplt. App., Vol. 1, at 127. 

The district court concluded the allegation was implausible because Appellee 

Jeanne Redd was indicted, in her individual and personal capacity8, along with her 

husband, Dr. Redd. Jeanne Redd plead guilty to that charge, and “[i]n her 

statement in Advance of Plea, Jeanne Redd acknowledged that the pendant had a 

value in excess of $1000.” MTD Order, Aplt. App., Vol. 1, at 127-128. 
                                                
8 Jeanne Redd appears as an Appellant in her representative capacity as Personal 
Representative of the Estate of James D. Redd, MD. Jeanne and Jericca Redd are 
also heirs and initially appeared in the district court below in their individual 
capacities, but the Redd Family conceded in their opposition to Motion To Dismiss 
that both Jeanne Redd and Jericca Redd should be dismissed in their individual 
capacities. Aplt. App. Vol. 1, at 87. 
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 First, James D. Redd, did not plead guilty and never admitted or 

acknowledged any value for the bird effigy pendent or that it even existed at all, or 

otherwise conceded any element of the offense for which he was charged. The 

district court essentially applied preclusive effect to the issue of the value of the 

pendant, and consequently to the claims of the Estate of James D. Redd, MD, and 

his heirs, the Appellants Jay Redd, Javalan Redd, Jamaica Redd Lyman and 

Jasmine Redd, by virtue of an admission, in another case, by a third party, Jeanne 

Redd. This was error. 

 Issue preclusion bars a party from re-litigating an issue once it has suffered 

an adverse determination on the issue, even if the issue arises when the party is 

pursuing or defending against a different claim. Park Lake Res. Ltd. Liab. Co. v. 

USDA, 378 F.3d 1132, 1136 (10th Cir. 2004) citing Dodge v. Cotter Corp., 203 

F.3d 1190, 1198 (10th Cir. 2000) ("When an issue of ultimate fact has once been 

determined by a valid and final judgment, that issue cannot again be litigated 

between the same parties in any future lawsuit." quoting Ashe v. Swenson, 397 U.S. 

436, 443, 25 L. Ed. 2d 469, 90 S. Ct. 1189 (1970)). Issue preclusion applies when: 

(1) the issue previously decided is identical with the one presented in the action in 

question, (2) the prior action has been finally adjudicated on the merits, (3) the 

party against whom the doctrine is invoked was a party, or in privity with a party, 
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to the prior adjudication, and (4) the party against whom the doctrine is raised had 

a full and fair opportunity to litigate the issue in the prior action. Park Lake, supra. 

 The last two elements, party/privity and full and fair opportunity to litigate, 

were lacking with respect to the heirs, Jay Redd, Javalan Redd, Jamaica Redd 

Lyman and Jasmine Redd. These persons were named as individual parties. See 

Complaint, Aplt., App., Vol. 1, at 15, ¶1. With respect to the tort of wrongful 

death, it was these persons who were the plaintiffs who brought that claim. 

Complaint, Aplt. App., Vol. 1, at 32 ¶125.  Neither the personal representative, nor 

the Estate of James D. Redd, were named as plaintiffs in ¶125 of the Complaint. 

In Utah, a wrongful death action may be brought by (1) the heirs of the 

decedent, or (2) the Personal Representative of the Estate. Utah Code Ann. § 78B-

3-106. A claim for wrongful death in Utah is a: 

separate and independent cause of action and is not a continuation of the 
right of action of the injured party for personal injuries. The death creates a 
new cause of action for the loss suffered by the heirs by reason of the death, 
and only comes into existence upon the happening of the death. 
 
In re Behm’s Estate, 117 Utah 151, 213 P.2d 657, 660-661 (Utah 1924). 
 
The proceeds of a wrongful death lawsuit are not intermingled with the res 

of the estate, and the wrongful death action is not vested in the personal 

representative alone. Estate of Haro, v. Haro, 887 P.2d 878, 879 (Utah Ct. App. 

1994) citing Behm’s Estate at 660. The Estate of James D. Redd did not bring the 

claim for wrongful death claim in this case. Complaint, Aplt. App., Vol. 1, at 32  
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¶125, nor could it do so. Thus, neither Jeanne Redd, nor James D. Redd, are the 

same parties as the plaintiffs in the wrongful death claim (the heirs/children other 

than Jeanne and Jericca Redd), nor are they in privity with them. In Utah, “A 

wrongful death action compensates heirs for their personal losses—i.e., those 

losses that stem from losing the deceased person.” Riggs v. Georgia Pacific, LLC, 

2015 UT 17, §16, 345 P.3d 1219, 1225 (Utah S.Ct.). The claims of the heirs are 

distinct from the claims of the decedent, so distinct, that the heirs can bring a 

wrongful death action against a tortfeasor after a full and final adjudication of a 

personal injury suit filed by the decedent while still in life based on the same 

transaction and occurrence. Riggs, supra, at 1226, ¶19.  

“Privity is a word with many meanings.” Petersen v. Fee International, Ltd., 

435 F.Supp. 938, 942 (O.K. Dist. 1975). Privity requires, at a minimum, a 

substantial identity between the issues in controversy and showing the parties in 

the two actions are really and substantially in interest the same.” Lowell Staats 

Mining Co. v. Phila. Elec. Co., 878 F.2d 1271, 1274-75 (10th Cir. 1989). “Whether 

or not a person was a party to a prior suit, under the requirement of identity of 

parties "must be determined as a matter of substance and not of mere form. The 

essential consideration is that it is the right of the (same person) which was 

presented and adjudicated in both courts." St. Louis Baptist Temple, Inc. v. Federal 

Deposit Ins. Corp., 605 F.2d 1169, 1176 (10th Cir. 1979) quoting 1B Moore’s 
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Federal Practice, § 0411(1) (2d Ed. 1974). “[T]he Party bound in the second suit is 

the person whose interest, in substance if not formally, was at stake in the prior 

litigation.” Id.  To resolve a privity issue, it is necessary to examine the claims 

asserted in the second or subsequent action. Century Indemnity Co., v. Hanover 

Ins. Co., 417 F.3d 1156, 1159-1160 (10th Cir. 2005), citing St. Louis Baptist 

Temple, Inc., at 1174. 

Jay Redd, Javalan Redd, Jamaica Redd Lyman and Jasmine Redd were not 

the persons whose benefit or at whose direction Jeanne Redd stipulated that the 

effigy pendent was worth in excess of $1,000.00 for the purpose of Fed. Cr. R. P. 

11(b), and calculation of relevant sentencing. Jeanne Redd, in United States v. 

Redd, Utah District Court Case No. 2:09-cr-44-CW, was not establishing or 

protecting the rights or interests of Jay Redd, Javalan Redd, Jamaica Redd Lyman 

and/or Jasmine Redd. The heirs, were not “adequately represented by someone 

with the same interests who [was] a party” to the earlier suit. Richards v. Jefferson 

County, 517 U.S. 793, 798-799 (1996), quoting Martin v. Wilks, 490 U.S. 755, 

762, Note 2, (1989). The heirs had no opportunity to control or present proof or 

argument in  US v. Jeanne Redd. Taylor v. Sturgell, 553 U.S. 880, 895 (2008).   

The wrongful death action belongs individually and separately to each heir, 

in this case Jay Redd, Javalan Redd, Jamaica Redd Lyman and Jasmine Redd. 

None of them were Defendants in US v. Jeanne Redd, and none of them had an 
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opportunity to litigate any issues, including the issue of the value of the bird effigy 

pendant. Other than Jeanne Redd’s alleged admission in her guilty plea, it is not 

otherwise implausible that the bird effigy pendent was worth less than $1,000.00, 

nor was it implausible that the agents in question knew it was worth less than 

$1,000.00.  

In addition, a Utah wrongful death action is not a joint cause of action, and a 

defense against one heir will not preclude the others for whom the defense does not 

apply. Switzer v. Reynolds, 606 P.2d 244, 245, 249 (Utah S.Ct. 1980)(statute of 

limitations ran against one or more heirs, but not minor/incapacitated heir, for 

whom statute was tolled pending infancy/incapacitation). To the extent Jeanne 

and/or Jericca Redd admitted the value of the pendant in a separate action, the 

defense should not have been applied to the other heirs of James D. Redd, M.D. 

The Redd Family also brought a claim of survivorship arising from an 

allegation of intentional infliction of emotional distress upon James D. Redd prior 

to his death. Utah law also provides that a survival action can be brought by a 

personal representative of a deceased person, or heirs of the deceased person. Utah 

Code Ann. § 78B-3-107. The Complaint alleges that the Survival Action is brought 

“on behalf of the Estate of James D. Redd.” Complaint, Aplt. App., Vol. 1, at 34, 

¶145. Paragraph 145 did not articulate who was bringing the claim on behalf of the 

Estate, but the Redd Family submits it was brought by both the Heirs and the 
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Personal Representative. In a Utah survival action, the heirs recover on behalf of 

the decedent, not on behalf of themselves. Bybee v. Abdulla, 2008 UT 35, ¶33, 189 

P.3d 40, 48 (Utah S.Ct.). The Survival Statute confers standing on the heirs to 

recover damages sustained by the decedent, but does not confer any right to the 

heirs to recover any damages sustained by the heirs. Bybee at ¶33. The survival 

action is brought by the heirs and/or Personal Representative, but the claim is not 

“owned by the heirs, but by the [decedent]”. Mitchell v. Wood, (In Re Estate of 

Sims), 918 P.2d 132, 135 (Ct. App. 1996). Thus the party in question for privity 

analysis should be James D. Redd, MD, for this claim, and not Jeanne Redd. 

Jeanne Redd is not James D. Redd, MD. While they are husband and wife, they are 

not in privity with one another. Had James D. Redd survived and gone to trial, no 

admission by Jeanne Redd could have been used against him. 

 Last, the district court erred when it held that Jeanne Redd “admitted” that 

the bird effigy pendant was worth in excess of $1,000.00. The district court held 

that: 

The Court finds that Jeanne Redd's admission that the pendant was worth 
$1,000 makes it implausible that Gardiner, at least in this instance, employed 
a fraudulent method of valuation in declaring that the pendant was worth 
$1,000. Jeanne Redd, in entering her plea, was required to convince the 
judge that she actually committed the crime to which she pleaded guilty. The 
Court cannot ignore the reliability of such a statement.  
 
MTD Order, Aplt. App., Vol. 1, at 128. 
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Jeanne Redd did not admit that the pendant was worth $1000, or attempt to 

convince the sentencing judge with reliable evidence that it was worth in excess of 

that amount. The district court below cited to the Statement in Advance of Guilty 

Plea as support for the valuation in excess of $1,000.00, as well as the implausible 

nature of any valuation of less than $1,000.00. Also part of the same record9, was 

Jeanne Redd’s Guilty Plea Transcript taken July 6, 2009. (Estate of James D. Redd, 

MD v. Love, 10th Cir. Case No. 16-4010, Appellant’s Appendix at Vol. 3, at 459-

467). During her Rule 11 hearing, the (criminal) district court read that statement 

to (Defendant) Jeanne Redd: 

THE COURT: As I explained earlier, the Court cannot accept your plea 
of guilty unless I make a determination that you, in fact, committed the 
offenses with which you’re charged. In the plea agreement, you’re agreeing 
to stipulate to certain facts. I’m going to read those facts one by one and ask 
you to state on the record whether or not they are true, whether there should 
be any corrections or additions to them. These are in Paragraph 1110 of the 
plea agreement… 
 
Count IV…I acknowledge that the pendent is valued in excess of $1000.00. 
Is that a true statement? 

                                                
9 The district court held that “[w]hen considering a motion to dismiss, the court is 
permitted to take judicial notice of its own files and records, as well as facts which 
are a matter of public record.” MTD Order, Aplt. App., Vol. 1 at 127, note 27, 
quoting Genesee Cnty. Emp’s Ret. Sys. V. Thornburg Mortg. Sec. Trust 2006-3, 
825 F.Supp.2d 1082, 1122 (N.N.M. 2011)(quoting Van Woudenberg v. Gibson, 
211 F.3d 560, 568 (10th Cir. 2000), abrogated on other grounds by McGregor v. 
Gibson, 248 F.3d 946, 955 (10th Cir. 2001). This Court can do the same. 
10 The district court, in the MTD Order, Aplt. App., Vol. 1 at 128 note 28, relied on 
Paragraph 11, at page 4, (Count 4). That document is found at Estate of James D. 
Redd, MD v. Love, 10th Cir. Case No. 16-4010, Appellant’s Appendix at Vol. 3, at 
471. 
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[Counsel for Jeanne Redd]: It is the same issue Judge. We acknowledge that 
the government values it at more than $1000.0011. 
 
THE COURT: Okay. And as I understand it, Ms. Redd, you did not pay 
a thousand dollars for it, but you would agree that it has a value in excess of 
$1000.00? 
 
[Jeanne Redd]: I did not pay for it, but it does not exceed a thousand 
dollars in value. [(emphasis supplied)]. 
 
[Defense Counsel] But judge, so that we are clear, the government valued it 
more than that and we accept that value for purposes of today. 
 
THE COURT: All right. With that addition and correction, is that a true 
statement? 
 
[Jeanne Redd]: Yes, your honor. 

THE COURT: I just want to make sure that I know that you don’t know 
whether its valued at $1000.00, but you acknowledge that the government 
values it at $1000.00. Is that a correct statement? 
 
[Jeanne Redd]: Yes, your honor. 

See Estate of James D. Redd, MD v. Love, 10th Cir. Case No. 16-4010, 
Appellant’s Appendix at Vol. 3, at 463-464.  
 
Jeanne Redd stated that she did not know what the pendant was worth, but 

she did know it was worth less than $1,000.00, and she also admitted that the 

Government, now and then, valued it at $1000.00, or more. Based on her sworn 

                                                
11 Counsel was referencing a colloquy with regard to Count I (in which Dr. Redd 
was not charged). Jeanne Redd paid less than $1,000.00 for the item in question in 
Count 1. 
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testimony, it cannot be said that she agreed it was worth in excess of $1,000.00, or 

that it is implausible that it might be worth less. 

In Scott v. Harris, 550 U.S. 372, 381 (2007), the Supreme Court authorized 

both Appellate and District Courts to avoid application of a legal principle, such as 

the assumption of truth with regard to a non-summary judgment movant’s 

evidence, when to do so will require it to employ a “visible fiction.” Much like the 

video in Scott, which rendered it impossible to accept a contrary characterization of 

the events depicted, so too is it impossible to conclude that Jeanne Redd 

“admitted” the bird effigy pendant was worth in excess of $1,000.00, or that, with 

respect to the heirs and Appellants, Jay Redd, Javalan Redd, Jamaica Redd Lyman 

and Jasmine Redd, it is implausible that they could demonstrate the pendant was 

worth less than $1,000.00. 

For the reasons set forth above, the Redd Family submits that it is not 

implausible that Gardiner employed a deliberately inaccurate method of valuation 

for the bird effigy pendant. The district court found that its finding to the contrary 

undermined the intentional tort claims of malicious prosecution, abuse of process, 

false arrest, false imprisonment and intentional infliction of emotional distress. 

MTD Order, Aplt. App., Vol. ,1 at 128. The district court held that “[b]ecause the 

Court does not accept Plaintiffs’ allegations that probable cause was fabricated, the 

Court finds that all of the challenged conduct was discretionary.” Id. The district 
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court therefore granted the motion. It did so in error because the Redd Family’s 

claims were plausible. 

2. Whether the district court erred in failing to construe, in the light most 

favorable to Appellants, the evidence that demonstrated that the 

Appellee was not entitled to dismissal pursuant to the discretionary 

function exception 

Standard of Review: The Court of Appeals reviews a district court’s 

summary judgment decision de novo. Chavez v. New Mexico, 397 

F.3d 826, 831 (10th Cir. 2005). 

Preservation of Error: Pursuant to 10th Cir. Rule 28.2(C)(2), 

Appellant states that issue was raised and ruled on as follows: The 

issue was raised in the Appellee’s Motion for Summary Judgment at 

Aplt. App., Vol. 2, at 163-202; Appellants Opposed the Motion in a 

timely filed Response at Aplt. App., Vol. 4, at 578-639, in which they 

submitted or cited evidence in the record, and presented argument on 

this issue. The district court ruled on the issue adversely to Appellant 

in its Order at Aplt. App., Vol. 6, at 1043-1058. 

a. Errors with regard to factual findings: number of agents 

As did the district court in 10th Circuit Case No. 16-4010, Estate of James D. 

Redd, MD v. Love, the district court below found that the United States sent 
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twenty-two federal agents to the Redd home during the relevant time period on 

June 10, 2009, (between the hours of 6:55 a.m. and 10:34 a.m.). SJ Order, Aplt. 

App., Vol. 6, at 1044. As with Case No. 16-4010, the district court in this case 

relied exclusively on the Sign In Log. By doing so, it failed to properly consider 

the Redd Family’s other evidence and afford the Redd Family the inferences and 

assumptions to which they were entitled on summary judgment.  

The district court acknowledged that, like this Court, it was “required to 

construe all facts and reasonable inferences in the light most favorable to the 

nonmoving party.” SJ Order, Aplt. App., Vol. 6 at 1047, citing Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); Wright v. Sw. Bell Tel. 

Co., 925 F.2d 1288, 1292 (10th Cir. 1991). In addition, Nelson v. McMullen, 207 

F.3d 1202, 1204, note 3, (10th Cir 2000) provides that on summary judgment 

involving disputed facts, a court “will resolve any such disputes by viewing the 

facts in the light most favorable to the [non-movant] and assuming the events 

occurred as she described them.” On summary judgment, “[t]he evidence of the 

non-movant is to be believed, and all justifiable inferences are to be drawn in his 

favor.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). In addition, all 

doubts must be resolved against the movant, and all evidence must be construed, 

and all reasonable inferences drawn, in favor of the non-movant. Hunt v. 

Cromartie, 526 U.S. 541, 550-555, (1999). With regard to what inferences are 
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“reasonable,” so long as more than one reasonable inference can be drawn, and one 

or more inferences creates a genuine dispute of material fact, summary judgment is 

not appropriate because the ultimate trier of fact is entitled to decide which 

inference to make. Hunt, 526 U.S. at 552. While a district court should be 

demanding in its examination of a Rule 56 Movant’s papers, it should treat the 

opponent’s submissions “indulgently.” Lew v. Kona Hospital, 754 F.2d 1420, 1423 

(9th Cir. 1985).  

The Redd Family submitted evidence that the number of agents at the Redd 

Home was no less than 50.  Jericca Redd Decl., Aplt. App., Vol. 4 at 648-649, 

¶6(c), and as many as 100. SDF, Aplt. App., Vol. 4, at 621-622, (Paragraph 72). 

The Redd Family submits that the use of 50-100 agents was unreasonable and was 

constitutionally impermissible and demonstrated an overwhelming show of force 

which was far greater than that normally applied in police encounters with citizens. 

See MTD Order, Aplt. App., Vol. 1, at 130, citing Holland ex rel. Overdorff v. 

Harrington, 268 F.3d 1179, 1190 (10th Cir. 2001). 

With regard to the necessity of the number of agents, the Redd Family 

submit that only 11-12 Agents were needed to effect the arrest of Jeanne and James 

Redd, and only 2-4 additional non-law enforcement officers, were needed to 

catalogue, photograph, and record, and if necessary package and seize, evidence. 

This calculation was demonstrated as follows.  
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The Operation Plan called for 11 Agents to effect the Arrests at the Redd 

Home, and to Search the Redd Home. SDF, at Aplt. App., Vol. 4, at 594-598, 

(Paragraph 16). Of these Agents, there were 2-3 ERT Members, whose job was 

exclusively to search, rather than arrest. SDF, at Aplt. App., Vol. 4, at 592-593, 

(Paragraph 13). ERT teams consisted of one Agent or team leader, and 2-3 

archaeologists Id. at 593. Only 2 Archeologists were assigned to the Redd Home to 

“catalogue evidence.” Id. at 592. The Cerberus Operation plan recommended ERT 

team members of 4 in number, be assigned to search a location, but the ERT team 

that was assigned to the Redd Home consisted of only 2-3 members. Id. at 593. A 

smaller than customary team was adequate because there was no evidence 

gathering need, or tedious packaging to conduct, on June 10, 2009. There were a 

total of 812 subject items. SDF, Aplt. App., Vol. 4, at 614-615, (Paragraph 57). Of 

those 812 items, only 20 items were packaged, catalogued, inventoried, 

photographed, seized, and taken away on June 10, 2009. The remaining 791 items, 

(112 boxes), were left behind in the Redd home and were not boxed, packaged, 

catalogued, inventoried, photographed, seized, and taken away until July 7, 2009. 

Id. at 615.  

In sum, the Government deployed 50 to 100 agents, of which no more than 

12 were needed for the arrest of Jeanne and James Redd and for which only 2-3 

additional ERT team members were needed to assist in the search of the Redd 
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Home. The remaining additional agents, which the Redd Family maintains was no 

less than 50, represented an excessive and unreasonable application of force. 

The district court held that there were only 22 agents present at the Redd 

Home between 6:55 a.m. and 10:34 a.m. SJ Order, Aplt., App. Vol. 6, at 1044. In 

response to the argument and evidence to the contrary by the Redd Family, the 

district court held that (1) Jericca Redd’s statements were vague, SJ Order, Aplt. 

App., Vol. 6, at at 1055; (2) the statements by former United States Attorney Brett 

Tolman in an FBI Press Release were without factual support, SJ Order, Aplt. 

App., Vol. 6, at 1055; (3) Attorney General Eric Holder’s failure to deny Senator 

Hatch’s allegations did not amount to evidence or create any inference favorable to 

the Redd Family, SJ Order, Aplt. App., Vol. 6 at 1054; and (4) the failure of one 

agent to sign the log, (Vander Veer), did not create a reasonable inference that the 

sign in log was inaccurate. SJ Order, Aplt. App., Vol. 6, at 1054-1055. 

Jericca Redd was present at the Redd Home at all relevant times. Jerrica 

Redd Decl., Aplt. App., Vol. 4, at 643, ¶2. While present, she was either in “the 

Piano Room” or allowed to move about the house unescorted to get dressed for the 

day. Id. at 643-646, ¶2(g) and ¶4(d). The Piano Room has many windows. Id. At 

645, ¶4(a)(i). From her vantage point, she saw no less than 50 agents. Id. at 648-

649, ¶6(c). Her specific statement, quoted by the district court, was “there appeared 

to be as many as 50 agents at any one time.” This statement is not fairly 
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characterized as “vague.” Moreover, the statement was taken out of context, and 

the omitted context provided adequate clarity. Jericca Redd testified as follows: 

[Paragraph 6(c)].  
 
There appeared to be as many as 50 agents at any one time. 
 

i. There appeared to be as many as 50 agents from the time I first 
noticed the agents. I first noticed the agents when they came in the 
front door and arrested my mother12. 
 

ii. Not all the 50 or more agents were in the home. Many were outside 
the home. 
 

iii. The agents numbered 50 or more from the time I first noticed them 
until I left the home. I left the home around noon on June 10, 2009. 

Jerrica Redd Decl., Aplt. App., Vol. 4 at 648-649, ¶6(c). 
 

Construing this statement in the light most favorable to the nonmoving 

party, assuming the events occurred as she described them, drawing all justifiable 

inferences in favor of the Redd Family, and treating the Redd Family’s submission 

indulgently, the statement should have been interpreted to express or infer the 

following fact: there were 50 or more agents at all times between some time 

shortly before 6:55 a.m. and until sometime after 10:34 a.m. which was 

approximately noon. Jericca Redd alleged facts that demonstrated competence and 

understanding of the oath, personal knowledge, and a basis for the facts asserted. 

(See Fed.R.Civ.P. 56(c)(4)). The statement that there were “50 or more agents” in 

                                                
12 The Agents entered the home prior to 6:55 a.m., at 6:40 a.m. SJ Order, Aplt. 
App., Vol. 6, at 1044. 
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¶6(c)(i)-(iii) was not “vague.” Jericca Redd said the agents were present, they were 

present from 6:40 a.m. until noon, and at no time did their number decrease to a 

sum under 50.  

In ruling on a Rule 56 motion, a district court does not weigh the evidence or 

find facts or determine the credibility of witnesses. Anderson, supra, 477 U.S. at 

255. Evaluating credibility, weighing evidence, and identifying which factual 

inferences to draw are all functions reserved for the jury. Reeves v. Sanderson 

Plumbing Products, Inc., 530 U.S. 133, 150-151, 120 S.Ct. 2097, 147 L.Ed.2d 105 

(2000); Anderson, supra 477 U.S. at 255. The district court weighed the evidence 

and adversely determined credibility with respect to the Redd Family’s witness 

Jericca Redd. The district court chose not to believe her which was a function 

reserved for a jury.  

With regard to statements by former United States Attorney for the District 

of Utah Brett Tolman, and the FBI Press Release, see FBI Press Release Aplt. 

App., Vol. 4, at 816, the court also erred. The Redd Family used the statements of 

Mr. Tolman and the FBI, released to the Public, and cross referenced it with the 

Cerberus Operations Plan and found that 27 agents, were un-accounted for. SJ 

Order, Aplt. App., Vol. 6, at 1055. The district court characterized this evidence as 

“without…any factual support.” Id. The FBI Press Release was non-hearsay as 

defined by Fed. R. Evid. 801(d)(2)(C) and/or (D). It was self-authenticating under 
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Fed. R. Evid. 902(5), and it was issued by the chief federal law enforcement officer 

in the district. No objection was made pursuant to Fed. R. Civ. P. 56(c)(2)(that the 

evidence could not be presented in a form that would be admissible in evidence), 

or any other rule or grounds. The district court erred in failing to consider this 

evidence, indulgently or otherwise, as evidence which expressed or inferred the 

fact that there were 150 agents involved in the Cerberus Operation on June 10, 

2009, and that there were 50 or more agents and additional employees available for 

assignment to the Redd Home. The evidence supported Jericca Redd’s assertion 

that she saw in excess of 50 officers and contradicted the Government’s attempt to 

account for the Cerberus officers as being elsewhere. See SDF, Aplt. App. Vol. 4, 

at 594-598 (Paragraph 16). 

With regard to the testimony of the Attorney General of the United States, 

the district court held that the Redd Family could not use Attorney General 

Holder’s failure to “deny Senator Hatch’s recital of the media report” as “evidence 

that there may have been as many as 100 agents at the Redd Residence.” SJ Order, 

Aplt. App., Vol. 6 at 1054. Viewing the evidence in a light most favorable to the 

Redd Family, and treating their submissions indulgently, this evidence should have 

been viewed as an adoptive admission under Fed. R. Evid. 801(d)(2)(B). Rule 

801(d)(2)(B) allows a factfinder to make an adverse inference from silence. 

“Failure to contest an assertion, however, is considered evidence of acquiescence 
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only if it would have been natural under the circumstances to object to the 

assertion in question.” United States v. Hale, 422 U.S. 171, 176, 95 S. Ct. 2133, 

2136 (1975), citing 3A Wigmore § 1042. When an accusatory statement is made in 

the presence of a witness, and he understands and has an opportunity to deny it, the 

statement and his failure to deny are admissible against him. United States v. 

Moore, 522 F.2d 1068, 1075 (9th Cir. 1975). Martinez v. United States, 295 F.2d 

426, 429 (10th Cir. 1961) held that an admission could be inferred from silence 

where the silence is improper or unnatural. The failure to respond to statements or 

accusations where it was reasonable under the circumstances to expect a response 

or denial or correction, is admissible as an admission by silence. S. Stone Co. v. 

Singer, 665 F.2d 698, 703 (5th Cir. 1982); Hellenic Lines Ltd v. Gulf Oil Corp., 340 

F.2d 398, 401 (2d Cir. 1965). The district court below was critical of the Redd 

Family and stated that “[the Redd Family] seem to suggest that because Attorney 

General Holder did not deny the recital of the media report, that his lack of denial 

serves as evidence that there may have been as many as 100 agents at the Redd 

residence.” SJ Order, Aplt. App., Vol. 6 at 1054. This is exactly what the Redd 

Family argued and suggested. Attorney General Holder did not deny the statement 

or accusation in a circumstance where it would be reasonable to expect a denial, 

and natural for him to object or correct the assertion. Moore, supra; S.Stone Co., 

supra; Hellenic Lines, Ltd., supra; Hale, supra. The natural expectation under this 
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circumstance was for the Attorney General to correct the Senator and to tell them 

his facts or allegations were inaccurate, and that there were only 12-22 agents, 

most of whom were busy cataloging Native American Antiquities and not pointing 

guns at anyone while doing so. Mr. Holder testified before the United States Senate 

on the same day as the United States Attorney for the District of Utah and the FBI 

issued their press release, June 17, 2009, and his failure to correct or respond to the 

allegation was consistent with the information provided by the FBI and his 

subordinate, Mr. Tolman, that same day. Under these circumstances, construing 

this evidence in the light most favorable to the nonmoving party and drawing all 

justifiable inferences in favor of the Redd Family, the district court should have 

concluded that the Attorney General’s failure to deny or correct the allegation 

created an inference that it was true and that there were as many as 100 agents at 

the Residence, or at least as many as Jericca Redd stated that there were (50 or 

more).  

With regard to the integrity of the Sign In Log, the Redd Family sought to 

use the fact that one Agent, Vander Veer, did not sign in between the hours of 6:40 

a.m. and 9:52 a.m. (See Sign In Log, Aplt. App., Vol. 3 at 543-546), despite the 

fact that she was present in the Garage interrogating Dr. James D. Redd, SDF, 

Aplt. App., Vol. 4 at 627 ¶89(B). as evidence that (1) the Sign In Log was not 

100% accurate and (2) agents did not sign the log if they did not enter the living 
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quarters or confines of the Redd Home. SDF, Aplt. App., Vol. 4 at 627 

¶89(D)(which supported Jericca Redd’s statements). The Redd Family used other 

evidence to demonstrate the degree of inaccuracy of the Sign In Log, as set forth 

above. Vander Veer’s absence from the Sign In Log simply reconciled the 

inconsistency between the Redd Family’s evidence of 50 or more agents, and the 

Log’s indication of 22 agents. It was reasonable to infer, based on the facts 

presented, that Agents did not sign the Log until they walked in the door of the 

home, which was the protocol that Vander Veer appeared to follow. Another 

reasonable inference was that if an Agent did not walk through the threshold, they 

did not sign the Log (also consistent with Vander Veer’s conduct). Last, regardless 

of the integrity of the Log, Jericca Redd stated that there were no less than 50 

agents present during the relevant time period and the district court should not have 

disregarded her statement in favor of the Log. 

b. The Conduct in Question Was Not Discretionary 

The district court concluded that the conduct in question involved elements 

of judgment or choice. SJ Order, Aplt. App., Vol. 6 at 1049. The Redd Family does 

not challenge that finding in this appeal. The second prong of the relevant analysis 

requires a court to determine whether the exercise of judgment or choice at issue is 

of the kind that the discretionary function exception was designed to shield. SJ 
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Order Aplt. App., Vol. 6 at 1050. The Redd Family challenges the district court’s 

findings and conclusions in that regard in this appeal.  

As set forth by the district court, “It is widely accepted that law enforcement 

officers do not have the discretion to violate the Constitution. MTD Order, Aplt. 

App., Vol. 1, at 121-122. citing  Medina v. United States, 259 F.3d 220, 225 (4th 

Cir. 2001), U. S. Fid. & Guar. Co. v. United States, 837 F.2d 116, 120 (3d Cir. 

1988)); Pooler v. United States, 787 F.2d 868, 871 (3d. Cir. 1986),  and  Rich v. 

United States, 158 F. Supp. 2d 619, 629 (D. Md. 2001). The Redd Family submits 

that the complained of conduct (the decision to use the amount of force that was 

used, including the number of armed agents dispatched, and the manner in which 

they were equipped, See SJ Order, Aplt. App., Vol. 6, at 1047, amounted to an 

excessive show of force that was not reasonable under the circumstances. See Also, 

MTD Order, Aplt. App., Vol. 1, at 129. 

The district court correctly noted that: 

…the Tenth Circuit has held that the decision of what amount of force to use 
to execute a warrant is governed by the Fourth Amendment, so that if the 
degree of force decided upon is unreasonable, the Fourth Amendment is 
violated. NOTE 30 [Holland ex rel. Overdorff v. Harrington, 268 F.3d 1179, 
1190 (10th Cir. 2001)]. Thus, the Tenth Circuit has reviewed a decision to 
send in a SWAT team to execute a warrant by “balanc[ing] the nature and 
quality of the intrusion on the individual’s Fourth Amendment interests 
against the importance of the governmental interests alleged to justify the 
intrusion.” NOTE 31. [Id.]  
 
MTD Order, Aplt. App., Vol. 1, at 129. 
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On summary judgment, the district court did not depart from this analysis, 

and noted in addition: 

A claim of excessive force under the Fourth Amendment requires an 
examination of "the reasonableness of the manner in which a search or 
seizure is conducted." NOTE 38 [Tennessee v. Garner, 471 U.S. 1, 7-8, 105 
S. Ct. 1694, 85 L. Ed. 2d 1 (1985).] A court must scrutinize "whether the 
totality of the circumstances justified a particular sort of search or seizure. 
NOTE 39 [Id. at 8-9]. 
 
SJ Order, Aplt. App., Vol. 6, at 1052. 
 
In its Order at MTD Order, Aplt. App., Vol. 1, at 130, the district court held 

that  

…the Tenth Circuit has stated that “[t]he decision to deploy a SWAT team 
to execute a warrant necessarily involves the decision to make an 
overwhelming show of force—force far greater than that normally applied in 
police encounters with citizens.” NOTE 32. 
 
Id. at 130, citing Holland ex rel. Overdorff v. Harrington, 268 F.3d 1179, 
1190 (10th Cir. 2001). 
  
The district court also found it relevant and otherwise important that: 

The lack of other indicia of danger further supports the Court’s conclusion: 
Dr. Redd was not accused of a violent crime, was not known to be 
dangerous or living with dangerous people, and nothing suggested that 
evidence would be destroyed unless a large force was dispatched 
 
Id. at 130. 
 
The district court noted on Rule 12(b)(6) that “overwhelming show of force 

alleged was a serious intrusion into Dr. Redd’s privacy, and it is not clear to the 

Court that a governmental interest justified its use.” MTD Order, Aplt. App., Vol. 
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1, at 130. The number of agents was a strong consideration for the district court, 

and while there were fewer agents on summary judgment than there were on the 

motion to dismiss, the Redd Family demonstrated that there were 50 or more 

agents at the Redd Home. The variance was not dispositive. In addition to the 

number of agents, it was also relevant to consider (1) the nature in which the 

agents were equipped, and in particular, whether the officers were heavily armed 

and/or SWAT officers; and (2) the lack of other indicia of danger.  

The Redd Family presented evidence that the Agents who entered were 

“heavily armed.” See Jericca Redd Decl., Aplt. App., Vol. 4, at 646-648, ¶5; See 

Also SDF, Aplt. App., Vol. 4 at 628-629 (Paragraph 91). Those Agents who 

entered later and who walked around outside the residence without entering were 

also heavily armed, albeit not as heavily armed as the entry group. These Agents 

were wearing body armor and had guns, and 4 or more were SWAT team 

members. See SDF, Aplt. App., Vol. 4, at 610-611 (Paragraphs 48 and 49). The 

Agents, whether SWAT or otherwise, were dressed like SWAT officers, except 

that they did not have helmets and goggles. See Jerrica Redd Decl., Aplt. App., 

Vol. 4, at 647 ¶5(ii). The district court found that characterization was “consistent 

with the record.” SJ Order, Aplt. App., Vol. 6, at 1056. Except for the 2-3 ERT 

team members, of which all but one was an archaeologist or cultural specialist, 
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none of the Agents were necessary for the purpose of cataloguing, packaging, 

photographing or inventorying the twenty items actually seized on June 10, 2009.  

With regard to the indicia of danger, there was none. James and Jeanne Redd 

were not accused of violent crimes. MTD Order, Aplt. App., Vol. 1, at 130. They 

had no history of violence or violent crime. Their reputations in the community 

were good, if not outstanding, and they were not thought to be dangerous or living 

with dangerous people. SDF, Aplt. App., Vol. 4, at 621 (Paragraph 72); Jericca 

Redd Decl., Vol. 4, at 649, ¶8; See Also MTD Order, Aplt. App., Vol. 1 at 130. Dr. 

Redd was a respected doctor in the community with no known history of violence. 

SDF, Aplt. App., Vol. 4, at 622, 624 (Paragraphs 72 and 78). Nothing in the record 

suggests agents believed Dr. Redd was engaged in criminal activity when the 

warrant was executed in the early morning hours of June 10, 2009. And while Dr. 

Redd arrived at his home shortly after agents began the raid, he was returning only 

from a morning visit to his clinic—not from any alleged criminal activity. SDF, 

Aplt. App., Vol. 4, at 625 (Paragraph 86); Jericca Redd Decl., Aplt. App., Vol. 4, 

at 644, ¶2(c); Senator Hatch characterized Dr. Redd as “an upstanding member of 

his community, a decent, honorable man…” whom “everybody respected [and] 

everybody loved.” SDF, Aplt. App., Vol. 4, at 621-622 (Paragraph 72). This 

characterization was not challenged or corrected by Mr. Holder, or by any 

evidence. The circumstances of Dr. Redd’s arrest demonstrate that Dr. and Mrs. 
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Redd surrendered without violence or attempt at flight, and they each immediately 

agreed to a lengthy interview at which they were cooperative with the investigating 

agents. The Government argued that there was a possibility that the Redd’s might 

access guns or use guns to resist. However the fact is that the Agents on site were 

not concerned about guns, or violence. Jericca Redd Decl., Aplt. App., Vol. 4, at 

646, ¶4(d), and 649-650, ¶9. Once inside the home, the Agents made no effort to 

secure the guns, and allowed Jericca Redd to move around the Home, 

unsupervised, such that she might access a gun had she been so inclined. Jerrica 

Redd Decl. Aplt. App., Vol. 4, at 646, ¶4(b)-(d) and 649-650, at ¶9.  

The district court concluded its summary judgment order with the following:  

…even if there were as many as 50 agents present at the Redd residence 
before noon as Ms. Redd suggests, this amount does not constitute an 
unconstitutional showing of force in this case. The presence of over 800 
artifacts required the assistance of additional agents to help catalog and 
inventory the items. Therefore, it was not unreasonable to have as many as 
50 agents engaged in conducting the search on Dr. Redd's residence.  
 
SJ Order, Aplt. App., Vol. 6, at 1057.  
 
The record demonstrated that there was no assistance need to secure the over 

800 artifacts. There were exactly 812 artifacts, but 791 of them were not seized or 

packaged or carried away until nearly a month later, July 7, 2009. SDF, Aplt. App., 

Vol. 4, at 614-615 (Paragraph 57). Of the 20 items catalogued and inventoried on 

June 10, 2009, the Agents, SWAT or otherwise, were not needed or anticipated by 

the Operations Plan to be needed. While many agents may have been needed on 

Appellate Case: 16-4059     Document: 01019638128     Date Filed: 06/14/2016     Page: 60     



 61 

July 7, 2009, only one adult was needed to carry the 20 items actually seized on 

June 10, 2009. Jericca Redd Decl., Aplt. App., Vol. 4, at 652, ¶13(d)(iii). The items 

seized on June 10, 2009 were properly, and by necessity had to only be, handled by 

an archeologist, and not a SWAT officer or FBI/BLM agent. See Declaration of 

Emily Palus, Aplt. App. Vol. 2, at 238-240, ¶¶21-37. The sole justification for the 

excessive number of agents, evidence gathering, did not exist on June 10, 2009, 

and the district erred when it concluded that it did. 

The evidence, viewed in a light most favorable to the Redd Family, 

demonstrated that the Government exercised unreasonable force and a reasonable 

jury could have found in favor of the Appellants.  
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CONCLUSION 

For the reasons set forth above, this Court should reverse the judgment of 

the district court below and order that the Redd Family be allowed to pursue all 

claims arising from the allegation of reliance of false information by Gardiner, and 

that the Government’s Motion for Summary Judgment on the claim of excessive 

force be denied.  
 

Dated: June 14, 2016 

 
s/ Shandor S. Badaruddin    
Shandor S. Badaruddin, Esq. 
Attorneys for Appellants 
 
MORIARITY & BADARUDDIN, PLLC 
736 South Third Street West 
Missoula, Montana 59801 
Telephone:   406-728-6868 
Facsimile:    406-728-7722 
Email:  shandor@emsblaw.com 
 
Attorneys for Appellants 
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ESTATE OF JAMES D. REDD, M.D., et. al,

Plaintiffs, MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT’S
MOTION TO DISMISS

vs.

UNITED STATES OF AMERICA, Case No. 2:11-CV-1162 TS

Defendant.

This matter is before the Court on Defendant’s Motion to Dismiss.  For the reasons set

forth more fully below, the Court will grant in part and deny in part.  

I.  BACKGROUND

The following facts are taken from the Complaint and are assumed to be true for purposes

of this Motion.

In 2006, FBI and Bureau of Land Management agents (“Defendant’s agents”) began a

joint investigation into the looting of Native American artifacts on public land.  The operation,

dubbed “Cerberus,” culminated in the arrest of several alleged traffickers in stolen artifacts in

Blanding, Utah, including Dr. James Redd and his wife Jeanne Redd.  Dr. Redd had been a

1
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physician in Blanding for over thirty years, was well known and respected, and was an active

participant in his church.  At the time of the raid, he was sixty years old.  

To assist in their operation, Defendant’s agents hired Ted Gardiner, a Native American

artifacts dealer and collector, who was working as an undercover informant.  Gardiner had a

reputation for selling artifacts at inflated prices, and had mental health and substance abuse issues

of which Defendant’s agents was aware.  Gardiner had told Defendant’s agents that major

“kingpins” of artifact trafficking were operating in Southern Utah, and that he had experience

dealing with the individuals.  Gardiner was then directed by Defendant’s agents to transact with

suspected traffickers.  Based on information provided by Mr. Gardiner, a grand jury indicted the

Redds on felony charges of trafficking in stolen artifacts, theft of government property, and theft

of tribal property.  The Indictment contained six counts, but only one was against Dr. Redd,

charging that both he and Jeanne illegally possessed a “bird effigy pendant.”  Arrest warrants

were issued for Dr. Redd and Jeanne Redd, as well as a search warrant for their home (“the Redd

warrants”).

Gardiner had valued the bird effigy pendant at $1,000, which, according to Plaintiffs,

provided the basis for issuance of a felony warrant rather than a less serious charge.  Plaintiffs

contend that the pendant in fact came from private land and was therefore legal to possess, and

that Gardiner’s valuation of the pendant was grossly inflated.  Plaintiffs do not clarify how

Gardiner actually valued the pendant.  Though the Indictment only accuses the Redds of jointly

possessing the pendant illegally (whereas it accused Mrs. Redd individually of exchanging other

illegal items), Plaintiffs’ briefing seems to assume that the Redds were accused of giving other

2
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illegal artifacts to Gardiner in exchange for the pendant.  Thus it is not clear whether Gardiner

based his valuation on the items allegedly exchanged, or merely on his knowledge of artifacts

generally.

Defendant’s agents arrived at Dr. Redd’s home in Blanding, Utah around 6:45 a.m. on

June 10, 2009.  Dr. Redd was driving home from an early-morning errand when he saw over 100

officers on his property in “paramilitary gear.”  After Dr. Redd parked in his driveway, agents

charged at him and pulled him out of his car at gunpoint.  Dr. Redd was then handcuffed and

taken into his garage where he was interrogated for four hours.  

 Defendant’s agents searched the Redd’s home for twelve hours.  The bird effigy pendant

was never discovered.  Officers did, however, take other supposed Native American artifacts

belonging to the Redds.  One hundred and forty officers participated in the search over the course

of the day.  Many of the items seized by the agents had no relationship to the crimes for which

the Redds were indicted, including personal items like journals, as well as artifacts that were

Meso-American and therefore not illegal to possess.  Some of the items seized have not been

returned to the Redds.  

The day after the raid, Dr. Redd committed suicide.  His suicide note mentions the raid

and its effect on him.

Plaintiffs now bring a variety of tort claims against the United States under the Federal

Tort Claims Act (“FTCA”).

3
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II.  STANDARD OF REVIEW

Defendant has moved to dismiss under both 12(b)(1) and 12(b)(6).  Where jurisdictional

questions are intertwined with the merits of the case, the Court must convert a 12(b)(1) motion

into one under 12(b)(6), or into a motion for summary judgment.   The Tenth Circuit has held1

that whether certain exceptions under the FTCA apply to bar suit is such a question.   The Court2

will therefore consider all allegations under the 12(b)(6) standard. 

In considering a motion to dismiss for failure to state a claim upon which relief can be

granted under Rule 12(b)(6), all well-pleaded factual allegations, as distinguished from

conclusory allegations, are accepted as true and viewed in the light most favorable to Plaintiffs as

the nonmoving party.   Plaintiffs must provide “enough facts to state a claim to relief that is3

plausible on its face,”  which requires “more than an unadorned, the-defendant-unlawfully4

harmed-me accusation.”   “A pleading that offers ‘labels and conclusions’ or ‘a formulaic5

recitation of the elements of a cause of action will not do.’  Nor does a complaint suffice if it

tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’”   “The court’s function on6

a Rule 12(b)(6) motion is not to weigh potential evidence that the parties might present at trial,

Franklin Sav. Corp. v. United States, 180 F.3d 1124, 1129 (10th Cir. 1999). 1

Id. at 1229-30.2

 GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir.3

1997).

 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 547 (2007).4

 Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009).5

 Id. (quoting Twombly, 550 U.S. at 557) (alteration in original).6

4
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but to assess whether the plaintiff’s complaint alone is legally sufficient to state a claim for

which relief may be granted.”   As the Supreme Court stated in Iqbal, 7

only a complaint that states a plausible claim for relief survives a motion to
dismiss.  Determining whether a complaint states a plausible claim for relief will 
. . . be a context-specific task that requires the reviewing court to draw on its
judicial experience and common sense.  But where the well-pleaded facts do not
permit the court to infer more than the mere possibility of misconduct, the
complaint has alleged—but it has not show[n]—that the pleader is entitled to
relief.8

III.  DISCUSSION

Plaintiffs have alleged (1) negligence, (2) malicious prosecution, (3) abuse of process, (4)

false arrest, (5) false imprisonment, (6) intentional infliction of emotional distress, (7) wrongful

death, and (8) trespass to chattels, conversion and replevin against the United States under the

FTCA.

A. THE FTCA

The FTCA partially waives the United States’s sovereign immunity from tort liability. 

Under the act, the United States is liable for certain torts “in the same manner and to the same

extent as a private individual under like circumstances.”   The waiver is limited, however, by9

several exceptions.  At issue here are the discretionary function and detention of goods

exceptions, which Defendant suggests bar all of Plaintiffs’ claims. 

 Miller v. Glanz, 948 F.2d 1562, 1565 (10th Cir. 1991).7

 Iqbal, 129 S. Ct. at 1949-50 (alteration in original) (internal quotation marks and8

citations omitted).

28 U.S.C. § 2674. 9

5
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1.  DISCRETIONARY FUNCTION EXCEPTION

The FTCA’s waiver of sovereign immunity does not apply to 

[a]ny claim based upon an act or omission of an employee of the Government,
exercising due care, in the execution of a statute or regulation, whether or not such
statute or regulation be valid, or based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of a
federal agency or an employee of the Government, whether or not the discretion
involved be abused.10

Application of this exception requires two steps.  The first step asks whether the

challenged conduct is “discretionary.”  The Supreme Court has explained: 

In examining the nature of the challenged conduct, a court must first consider
whether the action is a matter of choice for the acting employee.  This inquiry is
mandated by the language of the exception; conduct cannot be discretionary
unless it involves an element of judgment or choice.  Thus, the discretionary
function exception will not apply when a federal statute, regulation, or policy
specifically prescribes a course of action for an employee to follow.  In this event,
the employee has no rightful option but to adhere to the directive.  And if the
employee’s conduct cannot appropriately be the product of judgment or choice,
then there is no discretion in the conduct for the discretionary function exception
to protect.11

If the Court determines that the conduct in question does involve some amount of

discretion or judgment, the Court then must determine if the judgment is 

of the kind that the discretionary function exception was designed to shield.  The
basis for the discretionary function exception was Congress’ desire to prevent
judicial second-guessing of legislative and administrative decisions grounded in
social, economic, and political policy through the medium of an action in tort. 
The exception, properly construed, therefore protects only governmental actions
and decisions based on considerations of public policy.12

28 U.S.C. § 2680(a). 10

Berkovitz by Berkovitz v. United States, 486 U.S. 531, 536 (1988) (citations omitted). 11

Id. at 536-37 (internal quotation marks and citations omitted). 12

6
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Defendant has argued that (1) Plaintiffs have identified no policy that governs the conduct

Plaintiffs focus on and (2) that “[d]ecisions concerning whether, when, against whom, and how

to enforce compliance with the Archaeological Resources Protection Act, as well as how to deter

misconduct in others, necessarily reflect the policy-based judgments of federal officials.”   To13

subject these decisions to review, Defendant suggests, would be to “impermissibly engage in

judicial second-guessing” of policy-based determinations.  

Defendant characterizes Plaintiffs’ claims as based on five categories of government

conduct: (1) the identification and valuation of evidence for investigation; (2) the use of an

informant in a criminal investigation; (3) the identification of evidence for the grand jury; (4)

execution of the search and arrest warrants; and (5) the scope of the seizure and detention of

potential evidence.  As a general matter, courts tend to hold that these kinds of government

actions are quintessential discretionary conduct.   14

 Plaintiffs respond by emphasizing that their baseline contention is that some of

Defendant’s conduct during the Cerberus process violated the Constitution and, as a result, was

nondiscretionary.  It is widely accepted that law enforcement officers do not have discretion to

Docket No. 20, at 18. 13

See, e.g., O’Ferrell v. United States, 253 F.3d 1257, 1267 (11th Cir. 2001) (“Just how14

law enforcement agents are to conduct interrogations would appear to be a paradigmatic example
of a discretionary function.  The process is one that involves elements of judgment and
choice—the central ingredients of discretion.”); Pooler v. United States, 787 F.2d 868, 871 (3d
Cir. 1986) (“Congress did not intend to provide for judicial review of the quality of investigative
efforts.”); Mesa v. United States, 837 F. Supp. 1210, 1213 (S.D. Fla. 1993) (“We hold as a matter
of law that the function of determining when and how to execute an arrest warrant is
quintessentially a discretionary function, involving choices and judgments that are grounded in
policy considerations.”). 

7
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violate the Constitution.   Accordingly, the Court is required to analyze whether the accused15

conduct is unconstitutional in order to determine whether conduct is discretionary.  If the conduct

is discretionary, then the Court does not have subject matter jurisdiction over the claim on which

the conduct is based and must dismiss for lack of jurisdiction. 

2.  THE DETENTION OF GOODS EXCEPTION

[T]he FTCA authorizes claims against the United States, for money damages . . .
for injury or loss of property . . . caused by the negligent or wrongful act or
omission of any employee of the Government while acting within the scope of his
office or employment.  The FTCA exempts from this waiver certain categories of
claims.  Relevant here is the exception in subsection (c), which provides that §
1346(b) shall not apply to [a]ny claim arising in respect of the assessment or
collection of any tax or customs duty, or the detention of any goods, merchandise,
or other property by any officer of customs or excise or any other law enforcement
officer.16

Under this provision, to the extent the Court finds that any of Plaintiffs’ claims are

predicated on the FBI or BLM’s negligent or wrongful handling of the Redd’s property, the Court

must dismiss the claim.

With these principles in mind, the Court will consider each of Plaintiffs’ claims.

See, e.g., Medina v. United States, 259 F.3d 220, 225 (4th Cir. 2001) (“‘[F]ederal15

officials do not possess discretion to violate constitutional rights or federal statutes.’”) (quoting
U. S. Fid. & Guar. Co. v. United States, 837 F.2d 116, 120 (3d Cir. 1988)); Pooler, 787 F.2d at
871 (“[I]f the complaint were that agents of the government in the course of an investigation had
violated constitutional rights or federal statutes, the outcome would be different since federal
officials do not possess discretion to commit such violations.”); Rich v. United States, 158 F.
Supp. 2d 619, 629 (D. Md. 2001) (“However, Plaintiffs’ claims here are based on the entry and
search of their home, not the prior investigation.  These acts are the subject of Fourth
Amendment limitations . . . and thus can hardly be said to be discretionary.  Accordingly, the
Court has subject matter jurisdiction over these claims.”). 

Ali v. Fed. Bureau of Prisons, 552 U.S. 214, 218 (2008) (internal quotation marks and16

citations omitted). 

8
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B. NEGLIGENCE

Plaintiffs’ negligence claims fall into three categories: (1) negligence during the

investigation of the Redds; (2) negligence during the execution of the Redd warrants; and (3)

negligence in the handling of Dr. Redd’s property after it was seized.  This Section addresses the

first two categories.  The post-raid negligence claims are analyzed in Section D infra.

1. INVESTIGATORY NEGLIGENCE

Plaintiffs’ investigatory negligence claims allege that Defendant had and breached a duty

to (1) “exercise its undercover operations . . . with reasonable care”; (2) “properly identify the

origin of artifacts in order to legitimately allege criminal conduct by potential criminal

defendants”; and (3)  “objectively value artifact prices to ensure that alleged charges, particularly

felony charges, were properly categorized as such and legitimately alleged.”   In other words,17

Plaintiffs contend that agents negligently selected Gardiner, a person with mental health and

substance abuse issues, as an informant and then failed to verify information and/or valuations of

artifacts he provided.

“The decision on how to investigate, who to investigate and how to present evidence to

the proper authorities are classic examples of discretionary conduct.”   Accordingly, the Court18

finds that the agent’s selection of Gardiner, as well as their decision to rely on the information he

provided, are protected by the discretionary function.  To the extent that Plaintiffs allege that the

Docket No. 2, at 13.17

Crow v. United States, 634 F. Supp. 1085, 1089 (D. Kan. 1986).18

9
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agents’ negligence formed the basis for a constitutional violation—i.e. that the Redd warrants

were based on contrived information—that argument is discussed below. 

2.  NEGLIGENCE DURING THE RAID

Plaintiffs further allege that Defendant’s agents had and breached the following duties

when executing the Redd warrants: (1) “to utilize force commensurate with the threat presented

by arrest targets”; (2) “to refrain from making inappropriate threats to arrestees”; and (3) “to

seize relevant items to the investigation.”  19

The Court understands these claims to be that (1) the government used too much force

during the raid; (2) the government inappropriately threatened Dr. Redd with the loss of his

medical license; and (3) the government inappropriately seized evidence not related to the

alleged crimes.  

The Court notes that this same conduct by Defendant’s agents underlies Plaintiffs’

intentional tort claims.  The Court will therefore address whether that conduct was discretionary

in its consideration of the intentional torts allegations below. 

C. TORTS AGAINST DR. REDD’S PERSON

Plaintiffs have alleged malicious prosecution, abuse of process, false arrest, false

imprisonment, intentional infliction of emotional distress, and wrongful death against Defendant. 

Each of these claims is founded on some combination of the following allegations: (1) that

Defendant’s agents trained Gardiner to inflate the value of artifacts he appraised in order to

fabricate probable cause for felony violations; (2) that Defendant’s agents used excessive force

Docket No. 2, at 13. 19

10
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against Dr. Redd; and (3) that Defendant’s agents interrogated Dr. Redd for too long and made

inappropriate statements during the interrogation.  The Court will consider whether this conduct

is protected by the discretionary function exception. 

1.  GARDINER’S INVOLVEMENT

Plaintiffs make the following allegations with respect to Defendant’s agent’s interactions

with Gardiner:

Defendant trained, directed, and encouraged Gardiner to raise the value he paid
for the undercover purchases so Gardiner could use his undercover sales, swaps,
and purchases to entrap “customers”; Artificially enhancing value of the artifacts
also resulted in more serious criminal charges, enhancing misdemeanors to
felonies, and thereby justifying the great expense of Cerberus; Defendant’s agents
relied solely on their informant to ascertain the value of the allegedly illegal
artifacts; Gardiner was not a recognized expert in artifact valuation; Gardiner had
developed a reputation in the artifacts market for overvaluing items in sales,
ripping off purchasers, and consequently burning bridges with customers; As an
informant, Gardiner was biased and incentivized to overvalue items, given the
Defendant’s and informant’s preference to bring felony charges against targets of
the undercover operation; Defendant additionally failed throughout the
implementation of Cerberus to adequately distinguish between articles found on
private land, or articles obtained prior to the Archeological Resources Protection
Act, or articles that were from Native American civilizations outside the United
States.20

In Crow v. United States,  the District Court for the District of Kansas considered21

whether the discretionary function exception barred plaintiff’s claim that law enforcement

personnel had acted with “reckless and intentional disregard for the truth.”   The court held that22

“to the extent . . . that plaintiff challenges the planning, preparation and completion of the

Id. at 5.20

634 F. Supp. 1085.21

Id. at 1087. 22

11

Case 2:11-cv-01162-TS   Document 25   Filed 06/26/12   Page 11 of 23

Page 125

Appellate Case: 16-4059     Document: 01019638128     Date Filed: 06/14/2016     Page: 80     



investigation, plaintiff’s claims are barred” because “[t]he decision on how to investigate, who to

investigate and how to present evidence to the proper authorities are classic examples of

discretionary conduct.”23

However, the court went on to state that 

Congress never intended to shield the government from liability for an employee’s
acts in falsifying records or lying to bring about a suspect’s criminal prosecution.
This type of conduct is certainly not the type of “legislative [or] administrative
decision grounded in social, economic, and political policy” that must be
protected from “second guessing.”24

Accordingly, the court held that “to the extent plaintiff claims the postal inspectors falsified their

reports and memoranda and gave false testimony so as to bring about plaintiff’s prosecution,

plaintiff’s action is not barred by the discretionary function exception to the Federal Tort Claims

Act.”25

Plaintiffs’ attempts to show that Gardiner was a poor choice for informant and that agents

failed to further research the origins of the artifacts to make certain they were illicit clearly fall

into the “how to investigate” category which Crow found was barred by the discretionary

function exception.  Persuaded by Crow’s reasoning, the Court therefore finds that this conduct

was discretionary.  

 On the other hand, Plaintiffs’ allegations that Defendant’s agents directed Gardiner to

artificially raise the value of artifacts and then relied solely on his valuations, all so that they

Id. at 1089.23

Id. at 1090 (quoting United States v. S.A. Empresa de Viacao Aerea Rio Grandense24

(Varig Airlines), 467 U.S. 797, 814 (1984)).

Id.25

12
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could have a basis for seeking a felony indictment, fits into the category of behavior that Crow

found to be non-discretionary.  Furthermore, though Crow did not frame this issue as a

constitutional question, the Court would note here that if Defendant’s agents deliberately falsified

information in order to show probable cause in their warrant application, such conduct would

violate the Fourth Amendment and would therefore be nondiscretionary.   Thus, if Plaintiffs’26

well-pleaded facts show willful dishonesty by Defendant’s agents, Plaintiffs may have stated a

claim for relief.

 However, the Court finds that Plaintiffs’ allegation that Gardiner intentionally

overvalued the pendant is implausible, and therefore not well-pleaded.  The Redds were indicted

for “receiv[ing], conceal[ing], and retain[ing] property belonging to an Indian tribal organization,

with a value of more than $1,000 to wit: an effigy bird pendant, knowing such property to have

been embezzled, stolen, or converted.”   Jeanne Redd pleaded guilty on this count.  In her27

O’Ferrell v. United States, 968 F. Supp. 1519, 1534-35 (M.D. Ala. 1997), aff’d, 25326

F.3d 1257 (11th Cir. 2001) (“Although courts routinely hold that how and under what
circumstances a law enforcement officer conducts a criminal investigation is a discretionary
function, an officer has no discretion to conduct a criminal investigatory search pursuant to a
warrant invalidated due to a Franks violation where no basis justifying a warrantless search
exists, whether or not the officer knew or had reason to know that the warrant was invalid.”).

Criminal Case No. 2:09-CR-00044, Docket No. 4, at 2.  “[W]hen considering a motion27

to dismiss, “‘the court is permitted to take judicial notice of its own files and records, as well as
facts which are a matter of public record.’” Genesee Cnty. Emp’s. Ret. Sys. v. Thornburg Mortg.
Sec. Trust 2006-3, 825 F. Supp. 2d 1082, 1122 (D.N.M. 2011) (quoting Van Woudenberg v.
Gibson, 211 F.3d 560, 568 (10th Cir. 2000), abrogated on other grounds by, McGregor v.
Gibson, 248 F.3d 946, 955 (10th Cir. 2001)).

13
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Statement in Advance of Plea, Jeanne Redd acknowledged that the pendant had a value in excess

of $1,000.28

The Court finds that Jeanne Redd’s admission that the pendant was worth $1,000 makes

it implausible that Gardiner, at least in this instance, employed a fraudulent method of valuation

in declaring that the pendant was worth $1,000.  Jeanne Redd, in entering her plea, was required

to convince the judge that she actually committed the crime to which she pleaded guilty.  The

Court cannot ignore the reliability of such a statement.  Accordingly, the Court finds Plaintiffs’

allegation that Gardiner employed a deliberately inaccurate method of valuation for the bird

effigy pendant implausible, and will not accept it as true.

This finding undermines most of Plaintiffs’ intentional tort claims.  The malicious

prosecution and abuse of process claims rest entirely on the allegation that Defendant’s agents

unconstitutionally coached Gardiner to falsify his valuations.  Plaintiffs’ false arrest and false

imprisonment claims are primarily based on the allegation that the Redd warrants were invalid

for lack of probable cause.  Finally, Plaintiffs’ intentional infliction of emotional distress claim is

based in part on the allegation that Defendant’s agents decided to indict Dr. Redd even though

they lacked probable cause.  Because the Court does not accept Plaintiffs’ allegation that

probable cause was fabricated, the Court finds that all of the challenged conduct was

discretionary.  Therefore, the Court will deny these claims, to the extent they rely on that

conduct, for lack of subject matter jurisdiction.

Id., Docket No. 31, at 4. 28

14
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2.  EXCESSIVE FORCE

Plaintiffs have also claimed intentional infliction of emotional distress and wrongful

death based on the Defendant’s agents’ alleged use of excessive force against Dr. Redd.  The

decision of how to execute an arrest warrant is quintessential discretionary conduct.   However,29

to the extent the force employed was constitutionally unreasonable, the discretionary function

exception does not apply.

Plaintiffs make two distinct excessive force claims.  One focuses on the decision to use

the amount of force that was employed, arguing that the dispatch of 100 heavily armed agents

amounts to an excessive show of force not reasonable under the circumstances.  The other

focuses on the actual conduct of the agents during the raid. 

As to the first contention, the Tenth Circuit has held that the decision of what amount of

force to use to execute a warrant is governed by the Fourth Amendment, so that if the degree of

force decided upon is unreasonable, the Fourth Amendment is violated.   Thus, the Tenth Circuit30

has reviewed a decision to send in a SWAT team to execute a warrant by “balanc[ing] the nature

and quality of the intrusion on the individual’s Fourth Amendment interests against the

importance of the governmental interests alleged to justify the intrusion.”   The Court will apply31

this same test to evaluate the amount of force used to execute the Redd warrants. 

See, e.g., Mesa, 837 F. Supp. at 1213 (“We hold as a matter of law that the function of29

determining when and how to execute an arrest warrant is quintessentially a discretionary
function, involving choices and judgments that are grounded in policy considerations.”). 

Holland ex rel. Overdorff v. Harrington, 268 F.3d 1179, 1190 (10th Cir. 2001). 30

Id.31

15
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Accepting as true Plaintiffs’ allegation that 100 plus heavily armed officers were sent to

arrest Dr. Redd and search his home, which the Court must, the Court finds that the decision to

use that amount of force was unreasonable and therefore nondiscretionary. 

Considering the use of a SWAT team to execute an arrest warrant in Holland ex rel.

Overdorff v. Harrington, the Tenth Circuit has stated that “[t]he decision to deploy a SWAT

team to execute a warrant necessarily involves the decision to make an overwhelming show of

force—force far greater than that normally applied in police encounters with citizens.”    Though32

Overdorf does not state how many SWAT team members were present, it is unlikely that the

number approached anything close to the 100 plus officers alleged to have been present at the

Redd’s home.  The lack of other indicia of danger further supports the Court’s conclusion: Dr.

Redd was not accused of a violent crime, was not known to be dangerous or living with

dangerous people, and nothing suggested that evidence would be destroyed unless a large force

was dispatched.

In sum, the overwhelming show of force alleged was a serious intrusion into Dr. Redd’s

privacy, and it is not clear to the Court that a governmental interest justified its use.  Accordingly,

based on the facts alleged in the Complaint, the Court finds that the decision to employ the force

used against Dr. Redd was unreasonable, and therefore nondiscretionary. 

Though Defendant has argued that Plaintiff’s Complaint fails to state a claim for relief in

its entirety, Defendant has not provided any argument on that point specific to Plaintiff’s claims

for intentional infliction of emotional distress or wrongful death.  The Court will therefore not

Holland, 268 F.3d at 1190.32

16
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consider those issues here.  The Court will deny the motion to dismiss as to Plaintiff’s intentional

infliction of emotional distress and wrongful death claims, to the extent they rely on Defendant’s

agents’ decision to use the amount of force employed against Dr. Redd, on the grounds that the

discretionary function exception does not apply.  

As to the second basis for Plaintiffs’ excessive force claims—the conduct of the agents

during the raid—Plaintiffs allege that Dr. Redd returned home from an early morning errand on

the day of the raid to find over 100 agents on his property.  “Rather than turning around to flee,

Dr. Redd continued down the driveway and parked.”   “Despite this reasonable behavior”  on33 34

Dr. Redd’s part, agents pulled him out from his car at gunpoint.  Dr. Redd was thereafter kept in

his garage and interrogated for four hours while agents searched his house for evidence. 

The Court finds that this force was not excessive.  “The right to make an arrest or

investigatory stop necessarily carries with it the right to use some degree of physical coercion or

threat thereof to effect it.”   35

Where a person has submitted to the officers’ show of force without resistance,
and where an officer has no reasonable cause to believe that person poses a danger
to the officer or to others, it may be excessive and unreasonable to continue to aim
a loaded firearm directly at that person.   36

Docket No. 21, at 23. 33

Id.34

Graham v. Connor, 490 U.S. 386, 396 (1989).35

Holland, 268 F.3d at 1193.36

17
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However, it is “not unreasonable for officers to carry weapons or to take control of a situation by

displaying their weapons.”   Plaintiffs have not alleged that the officers’ use of weapons went37

beyond the initial moment when Dr. Redd was pulled from the car.  The Court thus finds no basis

for holding that Defendant’s agents used more force than was necessary to “take control of the

situation.”

Accordingly, the Court finds that the force used by Defendant’s agents during the raid

was not excessive.  The discretionary function therefore bars Plaintiffs’ intentional infliction of

emotional distress claim and wrongful death claims to the extent they rely on that conduct.

3. EXCESSIVE INTERROGATION, THREATS

Finally, Plaintiffs have alleged that Defendant’s agents violated the Constitution by

interrogating Dr. Redd for too long and by threatening him with the loss of his medical license

during the interrogation.  These allegations are made in support of the intentional infliction of

emotional distress, false arrest, and false imprisonment claims.

“Just how law enforcement agents are to conduct interrogations would appear to be a

paradigmatic example of a discretionary function.  The process is one that involves elements of

judgment and choice—the central ingredients of discretion.”   Plaintiffs have provided the Court38

with no authority that suggests that the right of police officers to interrogate a suspect arrested

under a warrant is so limited as to make the length of the interrogation here constitutionally

Id. at 1192. 37

O’Ferrell, 253 F.3d at 1267. 38

18
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unreasonable.   Accordingly, the Court finds that the length of the detention was discretionary39

and will dismiss this point for lack of subject matter jurisdiction.

The Court reaches the same conclusion with respect to the agents threatening Dr. Redd

with the loss of his medical license.  Even if officers grossly exaggerate the potential

consequences of a conviction (which does not appear to be the case here), such an exaggeration

is an abuse of discretion, and therefore barred by the discretionary function.   Plaintiffs have40

provided no authority for the proposition that telling a suspect the likely consequences of a

conviction for the crime charged is unconstitutional.  The Court therefore finds that the accused

conduct is covered by the discretionary function exception. 

United States v. Hambleton, 185 F.2d 564 (D. Wash. 1949), to which Plaintiffs cite for39

the proposition that police do not have discretion to use emotionally distressing tactics in an
interrogation, does not address whether interrogating for “too long” is a constitutional violation. 
Furthermore, Hambleton implied that a military investigator did not have discretion to
“inappropriately grill” a non-suspect civilian—not that a law enforcement officer may not
question an arrestee.  Regardless, Hambleton was reversed by the Ninth Circuit on the grounds
that the intentional infliction of emotional distress alleged by plaintiff relied on conduct that
would form the basis for the intentional tort of assault, and that therefore Congress must have
intended to forbid a claim for intentional infliction of emotional distress under the intentional tort
exception found in subsection (h) of the FTCA (which did not, at that time, allow for intentional
torts against law enforcement personnel).  United States v. Hambleton, 185 F.2d 564 (9th Cir.
1950) (Hambleton II).  Though forty years later in Sheehan v. United States, 896 F.2d 1168 (9th
Cir. 1990) the Ninth Circuit recognized that Rayonier Inc. v. United States, 352 U.S. 315 (1957)
overruled Hambleton II, the Sheehan court did not discuss the discretionary function exception. 
Rather Sheehan simply held that Hambleton II’s conclusion that subsection (h) forbids an
intentional infliction of emotional distress claim was incorrect.  Sheehan therefore does not state
that law enforcement officers do not have discretion to use emotionally distressing interrogation
practices when questioning an arrestee.

O’Ferrell, 253 F.3d at 1267 (denying a claim based on officers allegedly informing40

arrestees that they “faced the electric chair” if they failed to confess to their crime because how to
interrogate is a discretionary function, even though the officers’ conduct would be an abuse of
that discretion). 

19
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D. TORTS AGAINST PROPERTY

Plaintiffs have also alleged trespass to chattels, replevin, and conversion against

Defendant.  Under these claims, Plaintiffs attempt to impose liability on Defendant based on

Defendant’s agent’s seizure and continuing detention of Dr. Redd’s property.  Defendant argues

that these claims are barred by the detention of goods exception.

The detention of goods exception bars “[a]ny claim arising in respect of the assessment or

collection of any tax or customs duty, or the detention of any goods, merchandise, or other

property by any officer of customs or excise or any other law enforcement officer.”41

In Kosak v. United States,  the Supreme Court found that the detention of goods42

exception barred a claim against customs officials who damaged goods in their possession.  In so

holding, the Court stated that “‘any claim arising in respect of’ the detention of goods means any

claim ‘arising out of’ the detention of goods, and includes a claim resulting from negligent

handling or storage of detained property.”   Relying on this case, Defendant argues that43

Plaintiffs’ conversion, trespass to chattels, and replevin claims, which are based on the allegation

that the Redd’s property was wrongfully taken and retained by Defendant’s agents, are barred. 

Plaintiffs contend that Kosak’s reasoning does not apply here.  Plaintiffs note that Kosak

defined the objective of the detention of goods exception as “ensuring that ‘certain governmental

activities’ not be disrupted by the threat of damage suits; avoiding exposure of the United States

28 U.S.C. § 2680(c).41

Kosak v. United States, 465 U.S. 848 (1984). 42

Id. at 854.43
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to liability for excessive or fraudulent claims; and not extending the coverage of the Act to suits

for which adequate remedies were already available.”   Because those objectives would not be44

met by applying the exception to the FBI/BLM seizure of the Redd’s goods, Plaintiffs argue, the

Court should not apply it.  In its reply, Defendant suggests that Ali v. Federal Bureau of Prisons45

forecloses this argument. 

In Ali, plaintiffs had argued that § 2680(c) applied “only to law enforcement officers

enforcing customs or excise laws, and thus does not affect the waiver of sovereign immunity for

his property claim against officers of the Federal Bureau of Prisons (BOP).”   The Court46

disagreed, holding that “Section 2680(c) forecloses lawsuits against the United States for the

unlawful detention of property by ‘any,’ not just ‘some,’ law enforcement officers” and that

application of the exception does not “turn of the type of law being enforced.”  47

Plaintiffs’ claim is essentially that the detention of goods exception should not apply to

FBI/BLM officers because they perform different functions than customs officials.  However, in

light of Ali’s finding that the exception bars suit against all law enforcement officers, no matter

what type of law they are enforcing, the Court cannot see how the exception does not apply here,

despite any differences of function between Defendant’s agents.  Accordingly, the Court will

Id. at 858.44

552 U.S. 214 (2008). 45

Id. at 216. 46

Id. at 228. 47
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dismiss Plaintiffs’ conversion, trespass to chattels, and replevin claims for lack of subject matter

jurisdiction.

The same analysis is applicable to Plaintiffs’ negligence claim based on Defendant’s

alleged breach of a duty to “seize relevant items to the investigation”  during the raid, as well as48

the alleged breach of a duty to “obtain, track, and retain the evidence that would be used to

substantiate charges against individuals” and to “follow established administrative procedures

and return items that were not forfeited”  after the raid.  Therefore these claims will also be49

dismissed. 

IV.  CONCLUSION

In light of the foregoing, the Court finds that Plaintiffs’ malicious prosecution, abuse of

process, false arrest and false imprisonment claims are barred in their entirety by the

discretionary function exception.  The Court further finds that Plaintiffs’ intentional infliction of

emotional distress and wrongful death claims are barred to the extent they rely on the conduct of

Defendant’s agents during the raid, but are not barred to the extent they rely on the allegation that

Defendant’s agents dispatched 100 plus heavily armed officers to execute the Redd warrants. 

Finally, the Court finds that the detention of goods exception bars Plaintiffs’ conversion, trespass

to chattels, replevin, and post-raid negligence claims.  It is therefore

ORDERED that Defendant’s Motion to Dismiss (Docket No. 19) is GRANTED IN

PART AND DENIED IN PART.

Docket No. 2, at 13. 48

Id.49
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DATED   June 26, 2012.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

 
ESTATE OF JAMES D. REDD, M.D., et 
al., 
 

Plaintiff,  
 
v.  
 
UNITED STATES OF AMERICA, 
 

Defendant. 

MEMORANDUM DECISION AND 
ORDER GRANTING DEFENDANT’S 
MOTION FOR SUMMARY JUDGMENT 
 
 
 
 
Case No. 2:11-CV-1162 TS 
 
District Judge Ted Stewart 

 

This matter is before the Court on Defendant’s Motion for Summary Judgment.  The 

Court will grant Defendant’s Motion for reasons more fully addressed below. 

I.  BACKGROUND 

This case arises out of the tragic suicide of Dr. James D. Redd the day after federal agents 

arrested him and his wife for theft of tribal property and trafficking in stolen artifacts.  The Estate 

of Dr. James D. Redd, Jeanne Redd, Jay Redd, Jericca Redd, Javalan Redd, Jamaica Redd 

Lyman, and Jasmine Redd (“Plaintiffs”) brought several tort claims against the United States 

under the Federal Tort Claims Act (“FTCA”).  On the United States’ (“Defendant”) prior motion 

to dismiss in 2012 (“Rule 12 Order”), the Court dismissed all of Plaintiffs’ claims except for its 

intentional infliction of emotional distress (“IIED”) and wrongful death claims based on the 

alleged use of excessive force against Dr. Redd.     

In their Complaint, Plaintiffs alleged that Defendant dispatched over 100 heavily armed 

officers to execute the Redd warrants.  Accepting as true Plaintiffs’ allegations, the Court found 

that the decision to use that amount of force was potentially unreasonable and therefore 

1 
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nondiscretionary, falling outside the discretionary function exception of the FTCA.  Now at the 

summary judgment stage, the record paints a different picture and supports the entry of judgment 

in favor of Defendant.      

In 2006, the Federal Bureau of Investigation (“FBI”) and the Bureau of Land 

Management (“BLM”) began a joint investigation into the looting of Native American artifacts 

on public land.  The operation, dubbed “Cerberus,” culminated in the simultaneous execution of 

12 search warrants and 19 arrest warrants in Southern Utah, including the search and arrest 

warrants for Dr. Redd and his wife at their residence in Blanding, Utah.   

At approximately 6:40 a.m. on June 10, 2009, an initial team consisting of about 12 

federal agents and one unarmed cultural specialist arrived at the Redd residence.  Mrs. Redd and 

their adult daughter were home, but Dr. Redd was not.  Mrs. Redd answered the door and was 

arrested without incident.  At approximately 6:55 a.m., Dr. Redd returned home and was arrested 

in the driveway without incident and taken to the garage where agents questioned him until 9:30 

a.m.  Dr. Redd and Mrs. Redd were transported to the BLM office in Monticello at roughly 

10:34 a.m.  By 10:34 a.m., an additional nine federal personnel had arrived at the Redd residence 

to assist with the search or observe in a supervisory capacity.  In total, 22 federal personnel were 

present at the Redd home between 6:40 a.m. and 10:34 a.m. 

After Dr. Redd was removed from the residence, federal personnel continued to arrive 

and depart the Redd residence at various times throughout the day.   

At approximately 11:55 a.m., a voice message was left on the Redds’ answering machine:   

“Is anybody there?  I know somebody’s there.  A whole bunch of you.  You 
gonna pick up the phone?  All right.  I’ll be in there in a little bit.  Be ready.”1   

1 Docket No. 53 Ex. 10, at 8. 
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At approximately 1:13 p.m., a second message was left:   

“Hey, you guys still too scared to answer the phone?  Don’t touch anything of 
mine.  Trust me.  You don’t want to.”2 
 
In response to those messages, the FBI enlisted the help of four members of an FBI 

SWAT team who were already present at the residence serving in their primary role as FBI 

agents assisting with the search.  Those four agents switched gears and transformed into a 

protective role by acquiring long guns from their vehicles and taking up tactical positions at or 

around the residence to ensure the safety of the federal personnel engaged in the ongoing search 

and cataloging of evidence.  No other SWAT team was assembled or otherwise called to the 

Redd residence on that day. 

Dr. Redd’s adult daughter (“Ms. Redd”) was present at the Redd residence on the 

morning of the raid.  In her declaration, Ms. Redd recounts seeing five or six law enforcement 

agents approaching the front door at approximately 6:40 a.m.  She was immediately taken to the 

“Piano Room” of the house after her mother was arrested.  Ms. Redd describes “many agents 

coming and going from the Piano Room and from the house”3 and that “there were more agents 

than [she] could count.”4  Ms. Redd was eventually allowed to leave the Piano Room and go 

outside.  From the front porch, Ms. Redd states she saw “6-8 agents in the area immediately in 

front of the front door.”5 

2 Id. 
3 Docket No. 60-1, at 3. 
4 Id. 
5 Id. at 4. 
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  Ms. Redd describes the initial team of federal agents as having been “heavily armed”6 

and “appeared to be wearing bullet-proof vests or some sort of body armor or flak jacket.”7  

They appeared to be “more like military than . . . police officers”8 and carried what “looked like 

machine guns.”9  Ms. Redd claims that from the time she first saw federal agents at 

approximately 6:40 a.m. until she left the Redd residence at approximately 12:00 p.m., “there 

appeared to be as many as 50 agents at any one time.”10  She states that the agents who arrived 

later throughout the day “were not as heavily armed as the first set of agents were armed.”11 

According to the federal personnel sign-in log, a total of 53 federal personnel, including 

seven unarmed cultural specialists had visited the Redd residence by the time the operation 

concluded at approximately 5:36 p.m. on June 10.  Approximately 800 artifacts were inventoried 

and ultimately seized from the Redd residence. 

The day following the raid, Dr. Redd committed suicide.  Plaintiffs bring wrongful death 

and IIED claims against Defendant under the FTCA.   

II.  LEGAL STANDARD 

Summary judgment is appropriate “if the movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.”12  In 

considering whether a genuine dispute of material fact exists, the Court determines whether a 

6 Id. 
7 Id. 
8 Id. at 5. 
9 Id. 
10 Id. at 6. 
11 Id. 
12 Fed. R. Civ. P. 56(a). 
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reasonable jury could return a verdict for the nonmoving party in the face of all the evidence 

presented.13  The Court is required to construe all facts and reasonable inferences in the light 

most favorable to the nonmoving party.14     

III.  DISCUSSION 

Defendant moves to dismiss Plaintiffs’ remaining wrongful death and IIED claims based 

on the alleged use of excessive force against Dr. Redd under the discretionary function exception 

of the FTCA.  Defendant alternatively argues that under Utah law, Plaintiffs cannot prove 

proximate causation necessary for Plaintiffs’ IIED and wrongful death claims should the Court 

find that the FTCA governs. 

In response, Plaintiffs argue that its claims are not jurisdictionally barred under the 

discretionary function exception of the FTCA because the decision to “use the amount of force 

that was used, including the number of armed agents dispatched, and the manner in which they 

were equipped,” amounts to an excessive show of force unreasonable under the circumstances, 

which makes the conduct unconstitutional and therefore nondiscretionary.15  Plaintiffs argue that 

summary judgment should alternatively be denied because Plaintiffs maintain a “survival action” 

against Defendant, which Plaintiffs argue survived the Court’s Rule 12 Order because it was not 

affirmatively dismissed.  Additionally, Plaintiffs argue that their IIED claim should not be 

13 See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986); Clifton v. Craig, 924 
F.2d 182, 183 (10th Cir. 1991).   

14 See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986);  
Wright v. Sw. Bell Tel. Co., 925 F.2d 1288, 1292 (10th Cir. 1991). 

15 Docket No. 59, at 48. 
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dismissed because Defendant’s conduct “caused other elements of compensable harm in addition 

to, or other than, the death of James Redd.”16 

A.  THE DISCRETIONARY FUNCTION EXCEPTION 

The FTCA provides a limited waiver of the federal government’s sovereign immunity 

from private suits, but is itself subject to various exceptions contained in § 2680, including the 

“discretionary function” exception.17  The discretionary function exception retains the United 

States’ sovereign immunity and deprives federal courts of subject matter jurisdiction to hear  

[a]ny claim based upon an act or omission of an employee of the Government, 
exercising due care, in the execution of a statute or regulation, whether or not 
such statute or regulation be valid, or based upon the exercise or performance or 
the failure to exercise or perform a discretionary function or duty on the part of a 
federal agency or an employee of the Government, whether or not the discretion 
involved be abused.18 
 
In Berkovitz by Berkovitz v. United States,19 the Supreme Court provided a two-pronged 

test to help guide courts in determining whether the discretionary function exception applies to 

the challenged conduct.  First, courts must decide if the challenged conduct is discretionary in 

nature involving an element of judgment or choice. 20  Second, courts must determine if the 

conduct was based on considerations of public policy. 21 

16 Id. at 49. 
17 Elder v. United States, 312 F.3d 1172, 1176 (10th Cir. 2002).  
18 28 U.S.C. § 2680(a). 
19 486 U.S. 531 (1988). 
20 Id. at 536. 
21 Id. at 537. 
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Under the first prong of the Berkovitz test, the Court looks to whether the challenged 

conduct involves an element of judgment or choice.22  “If a federal statute, regulation or policy 

imposes specific, mandatory directives, conduct pursuant to those directives is not discretionary 

since ‘the employee has no rightful option but to adhere to the directive.’”23  Plaintiffs have the 

burden of identifying a specific mandatory statute or regulation that precludes discretion for the 

conduct alleged to be actionable.24 

Here, Plaintiffs have not met their burden in identifying a specific mandatory statute or 

regulation to which Defendant must adhere.  Rather, Defendant cites to an FBI arrest policy 

effective in June 2009, which granted substantial discretion as to the number of officers the 

agency may use in an operation.  The policy provided that an arrest team should “consist of 

enough agents/officers, whenever possible to cope properly with . . . other situations which might 

arise.”25  Additionally, “[b]ased on the exigency of the situation, the Special Agent in Charge 

(SAC) may authorize joint arrests with state and local authorities, U.S. Marshals, or other 

Federal law enforcement agencies.”26  Thus, rather than describe a course of action an employee 

must follow, the policy granted wide discretion to the FBI and BLM in the planning and 

22 Id. at 536. 
23 Aragon v. United States, 146 F.3d 819, 823 (1998) (quoting Berkovitz, 486 U.S. at 

536). 
24 See id. (“The discretionary function exception poses a jurisdictional prerequisite to suit, 

which the plaintiff must ultimately meet as part of his overall burden to establish subject matter 
jurisdiction.”) (internal quotation marks omitted)).   

25 Docket No. 63 Ex. 18, at Bates number FBI000036.   
26 Id. at Bates number FBI000043. 
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execution of the Redd warrants.  Since Defendant’s conduct involves a matter of choice or 

judgment, the action is discretionary and the Court considers the second prong.27 

Under the second prong of the Berkovitz test, the Court must next determine whether “the 

exercise of judgment or choice at issue is of the kind that the discretionary function exception 

was designed to shield.”28  The purpose of the exception is to “prevent judicial ‘second-

guessing’ of legislative and administrative decisions grounded in social, economic, and political 

policy through the medium of an action in tort.”29  Therefore, “[o]nly governmental actions and 

decisions based on considerations of public policy are protected by the exception.”30  “The 

pertinent inquiry is whether the decision implicates the exercise of a policy judgment of a social, 

economic, or political nature.”31  Moreover, “[w]hen established governmental policy, as 

expressed or implied by statute, regulation, or agency guidelines, allows a Government agent to 

exercise discretion, it must be presumed that the agent’s acts are grounded in policy when 

exercising that discretion.”32 

The Archaeological Resources Protection Act (“ARPA”) passed by Congress in 1979, 

tasked federal personnel with the securing, “for the present and future benefit of the American 

people, the protection of archaeological resources” and the prevention of “the loss and 

destruction of these archaeological resources . . . resulting from uncontrolled excavations and 

27 Aragon, 146 F.3d at 823. 
28 Id. (internal quotation marks and citation omitted). 
29 United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467 

U.S. 797, 814 (1984). 
30 Aragon, 146 F.3d at 823 (internal quotation marks and citation omitted). 
31 Elder, 312 F.3d at 1181 (internal quotation marks and citation omitted). 
32 United States v. Gaubert, 499 U.S. 315, 324 (1991). 
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pillage.”33  To that end, the execution of the Redd warrants under Operation Cerberus involved 

decisions grounded in various policy and social interests in accomplishing the stated purpose of 

ARPA. 

Operation Cerberus was a highly coordinated, joint-bureau operation that reflected the 

complicated nature of the case.  Federal personnel were divided into teams assigned to specific 

locations.34  Search teams included both federal agents and unarmed civilian cultural specialists 

from the BLM, who helped the agents identify, catalog, and safeguard artifacts.35  “As teams 

completed their assigned duties, they were reassigned to help with searches/arrests/transport 

where needed.”36  The Redd warrants were just one part of the 12 search and 19 arrests warrants 

simultaneously executed on that day.  From the Redd residence, over 800 artifacts of significant 

cultural importance to the scientific, academic, and Native American communities were 

inventoried and ultimately seized.37   

In conducting Operation Cerberus, and specifically in the execution of the Redd warrants, 

Defendant was required to balance federal policy and social interests, such as the allocation of 

federal resources, the safety of federal personnel, and the efficiency and expeditious retrieval of 

hundreds of fragile Native American artifacts.  In other words, Defendant was required to make 

policy judgments in carrying out the stated purpose of ARPA—to protect and preserve 

33 16 U.S.C. § 470aa. 
34 Docket No. 63 Ex. 2; Ex. 4; Ex. 5. 
35 Docket No. 53 Ex. 10, at 3. 
36 Docket No. 63 Ex. 7, at Bates number FBI000035. 
37 Docket No. 53 Ex. 22. 
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America’s archaeological resources.  Thus, Defendant’s decisions were rooted in the kind of 

policy considerations the discretionary function exception was designed to shield.   

Accordingly, the Court finds that Defendant’s conduct in executing the Redd warrants 

falls under the discretionary function exception of the FTCA. 

B.  THE CONSTITUTIONALITY OF DEFENDANT’S CONDUCT 

Plaintiffs argue Defendant’s conduct violated Dr. Redd’s constitutional rights and was 

therefore, nondiscretionary.  A claim of excessive force under the Fourth Amendment requires 

an examination of “the reasonableness of the manner in which a search or seizure is 

conducted.”38  A court must scrutinize “whether the totality of the circumstances justified a 

particular sort of search or seizure.”39  In Holland ex rel. Overdorff v. Harrington,40 the Tenth 

Circuit reviewed a decision to send a SWAT team to execute a warrant by “‘balanc[ing] the 

nature and quality of the intrusion on the individual’s Fourth Amendment interests against the 

importance of the governmental interests alleged to justify the intrusion.’”41   

In its previous Rule 12 Order, the Court allowed Plaintiff’s IIED and wrongful death 

claims to survive based on the allegations that Defendant’s agents used excessive force against 

Dr. Redd.  This was largely based on the allegation that Defendant’s agents dispatched 100 plus 

heavily armed officers to execute the Redd warrants.42  The Court found that the lack of indicia 

of danger—that Dr. Redd was not accused of a violent crime, was not known to be dangerous or 

38 Tennessee v. Garner, 471 U.S. 1, 7–8 (1985). 
39 Id. at 8–9. 
40 268 F.3d 1179 (10th Cir. 2001). 
41 Id. at 1188 (quoting Garner, 471 U.S. at 8). 
42 Docket No. 25, at 22. 
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living with dangerous people, and that nothing suggested the evidence would be destroyed unless 

a large force was dispatched—made the decision to allegedly deploy 100 plus heavily armed 

officers to the Redd residence arguably unreasonable, and therefore nondiscretionary.43  

The competent record before the Court now calls into question those allegations.  The 

actual evidence shows that an initial team of 12 armed federal agents and one unarmed cultural 

specialist were first deployed to execute the Redd warrants. 44  This team was followed by the 

arrival of an additional nine federal personnel to either assist with the search or observe in a 

supervisory capacity.45  Though federal personnel continued to arrive and depart the Redd 

residence throughout the day until the conclusion of the operation at approximately 5:30 p.m., 

Dr. Redd’s Fourth Amendment right to be free from the use of excessive force was not affected 

by the presence of these additional agents after he was transported from the residence.46  Thus, 

Plaintiffs’ claims rooted in excessive force can only relate to Defendant’s conduct within the 

timeframe between 6:55 a.m., when Dr. Redd was arrested, until 10:34 a.m., when he was 

43 Id. at 16. 
44 Docket No. 63 Ex. 40, at 1. 
45 Id. Ex. 41. 
46 See Estate of Redd v. Love, No. 2:11-CV-478 RJS, Docket No. 120, at 15–17 (D. Utah 

December 11, 2015).  See also Brown v. United States, 411 U.S. 223, 230 (1973) (“Fourth 
Amendment rights are personal rights which, like some other constitutional rights, may not be 
vicariously asserted.”); Porro v. Barnes, 624 F.3d 1322, 1325 (10th Cir. 2010) (“[T]he Fourth 
Amendment protects against unreasonable searches and seizers and pertains to the events leading 
up to and including an arrest of a citizen previously at liberty.”) (internal quotation marks 
omitted);  See e.g., Coleman-Johnson v. Chi., Ill. Police Officers, No. 95 C 3455, 1996 WL 
417568, at *4 (N.D. Ill. July 22, 1996) (holding that two § 1983 plaintiffs could not move 
forward on their excessive force claims, because the two plaintiffs were not present when the 
officers executed the allegedly unconstitutional search of a home). 

11 
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transported to Monticello.  Accordingly, the Court need not consider the events that occurred 

after Dr. Redd was transported to Monticello.     

Plaintiffs dispute the number of armed agents dispatched to the Redd residence on the 

morning of the raid and the manner of dress and equipment used.  Though Plaintiffs admit that 

“there are arguably fewer agents on Rule 56 than there were previously on Rule 12(b)(6),”47 they 

maintain that there were “no less than 50 . . . and as many as 100” agents at the Redd residence 

on the day of the raid.48  Plaintiffs argue that summary judgment should not be granted because 

Defendant’s conduct amounted to an unconstitutional showing of force.     

Plaintiffs rely in part on the declaration of Ms. Redd, who stated that she observed “as 

many as 50 agents at any one time” before 12:00 p.m.49  Plaintiffs also rely on Senator Hatch’s 

reference to unspecified media reports that “over 100 Federal agents were used in [the] 

operation” during a U.S. Senate Judiciary Committee oversight hearing.50  Plaintiffs seem to 

suggest that because Attorney General Eric Holder did not deny Senator Hatch’s recital of the 

media report, that his lack of denial serves as evidence that there may have been as many as 100 

agents at the Redd residence.51   

Plaintiffs additionally challenge the integrity of the sign-in log because one of the federal 

agents who was present at 6:40 a.m. did not sign into the log until 9:52 a.m.  Plaintiffs allege that 

this agent participated in the interview of Dr. Redd, which took place in the garage rather than 

47 Docket No. 59, at 56. 
48 Id. at 52. 
49 Docket No. 60-1, at 6. 
50 Docket No. 59, at 40. 
51 Id. at 41–42. 
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inside the residence.  Plaintiffs urge the Court to infer from the agent’s late sign-in that all 

federal agents did not sign into the log until they entered the residence, which in turn suggests 

the presence of more agents at the residence than recorded.52 

Lastly, using former United States Attorney Brett Tolman’s statement in an FBI press 

release that the operation included “approximately 150 agents and employees from the FBI and 

BLM,” Plaintiffs cross-referenced the “Operations Plan” and found that only 123 officers were 

accounted for.53  Plaintiffs argue that the “remaining 27 agents were also present at the Redd 

home between (shortly after) 6:40 a.m. and before 10:34 a.m.” without providing any factual 

support.54     

Under Rule 56, once the moving party shows that there is an absence of evidence to 

support the nonmoving party’s case, the nonmoving party must “present sufficient evidence in 

specific, factual form for a jury to return a verdict in that party’s favor.”55  Here, Plaintiffs fail to 

present sufficient evidence demonstrating a genuine dispute of the record.  The sign in log, 

which FBI and BLM agents were required to sign in and out of according to standard operating 

procedure, indicates that a total of 22 agents had been to the house by the time Dr. Redd 

departed, a total of 38 agents were present by noon, and a total of 53 agents had been to the 

residence by the end of the day.56  Ms. Redd’s vague statements that “there were more agents 

than [she] can count” and that “there appeared to be as many as 50 agents at any one time” does 

52 Id. at 46–47.   
53 Id. at 14–16. 
54 Id. at 16. 
55 Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). 
56 Docket No. 53 Ex. 10, at 5; Docket No. 63 Ex. 39. 
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not controvert the competent record evidence before the Court.  Ms. Redd has no personal 

knowledge of the sign in procedures and offers no factual support for her contentions.57  Instead, 

Plaintiffs rely on wide speculation and leaps in logic.  That one agent signed into the log late 

cannot reasonably lead to the inference that all federal agents did not sign into the log until they 

entered the residence; and that, therefore, there were more agents at the residence than those 

represented in the log.  Further, Plaintiffs simply present no evidence to support the allegation 

that an additional 27 agents were present at the Redd residence between 6:40 a.m. and 10:34 a.m.  

Plaintiffs’ calculations using unspecified media reports and press releases lack credibility and are 

based on conjecture and speculation. 

In regards to the agents’ dress, Ms. Redd’s description of the initial team of agents as 

“heavily armed” and “appeared to be wearing bullet-proof vests or some sort of body armor or 

flak jacket” is consistent with the record.  According to FBI policy, the “wearing of body armor 

by SA personnel is mandatory during planned arrests [and] execution of search warrants.”58  

BLM policy also indicates that law enforcement officers of the BLM “who are engaged in duties 

that may expose them to high risk enforcement incidents such as search warrants, arrest warrants 

or felony vehicle stops, must wear soft body armor.”59   

57 See Hall v. Bellmon, 935 F.2d 1106, 1111 (10th Cir. 1991) (“[N]onmovant’s affidavits 
must be based upon personal knowledge and set forth facts that would be admissible in evidence; 
conclusory and self-serving affidavits are not sufficient.”); Conaway v. Smith, 853 F.2d 789, 794 
(10th Cir. 1988) (“In a response to a motion for summary judgment, a party cannot rest on 
ignorance of facts, on speculation, or on suspicion and may not escape summary judgment in the 
mere hope that something will turn up at trial.”). 

58 Docket No. 63 Ex. 17. 
59 Id. Ex 13. 
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Thus, viewing the evidence in a light most favorable to Plaintiffs, the competent record 

evidence suggests that an initial team of 12 heavily armed agents, dressed in body armor first 

executed the search and arrest warrants on Dr. Redd and Mrs. Redd.  By the time Dr. Redd was 

transported to Monticello at 10:34 a.m., an additional nine federal agents were called in to assist 

the search or observe in a supervisory manner.  Together, these 22 federal agents did not amount 

to an unconstitutional showing of force. 

Importantly, the Court will note that even if there were as many as 50 agents present at 

the Redd residence before noon as Ms. Redd suggests, this amount does not constitute an 

unconstitutional showing of force in this case.  The presence of over 800 artifacts required the 

assistance of additional agents to help catalog and inventory the items.  Therefore, it was not 

unreasonable to have as many as 50 agents engaged in conducting the search on Dr. Redd’s 

residence.  

In summary, Defendant’s conduct in executing the Redd warrants was reasonable under 

the totality of the circumstances.  Defendant’s use of 12 heavily armed agents, dressed in body 

armor reflected in part its concern for the safety of federal personnel in executing the Redd 

warrants.  This concern was justified as evidenced by the two threatening voice messages left at 

the Redd residence later that afternoon.  Moreover, Defendant’s use of additional federal 

personnel to assist with the search was warranted as over 800 artifacts were ultimately identified 

by the end of the day.  Thus, the Court finds that Defendant’s conduct in executing the Redd 

warrants was reasonable and did not amount to an unconstitutional showing of force.  Therefore, 

the Court will grant Defendant’s Motion for Summary Judgment and dismiss this case under the 

discretionary function exception of the FTCA.   

15 
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Finally, the Court notes that Plaintiffs mistakenly asserted a “survival action” under Utah 

Code Annotated § 78B-3-107 in its Complaint.  Utah’s survival statute does not create a separate 

cause of action, but rather serves to ensure that an existing cause of action does not abate when 

an injured person dies.60  Therefore, only Plaintiff’s IIED and wrongful death claims survived 

the Court’s Rule 12 Order and are now dismissed in this Order.     

IV.  CONCLUSION 

It is therefore  

ORDERED that Defendant’s Motion for Summary Judgment (Docket No. 53) is 

GRANTED.  The Clerk of the Court is directed to close this case forthwith.   

 DATED this 15th day of March, 2016. 

BY THE COURT: 
 
 
  
Ted Stewart 
United States District Judge 

 

60 See Berrett v. Albertsons Inc., 293 P.3d 1108, 1120 (Utah Ct. App. 2012) (“By their 
nature, survival statutes do not give rise to new causes of action; rather, they regulate the 
viability and scope of preexisting causes of action.”); Utah Code Ann. § 78B-3-107 (“A cause of 
action arising out of personal injury to a person, or death caused by the wrongful act or 
negligence of a wrongdoer, does not abate upon the death of the wrongdoer or the injured 
person.”). 

16 
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