
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 
       
 
Fort Sill Apache Tribe, 
 
  Plaintiff, 
 
 v. 
 
National Indian Gaming Commission, et 
al.,  
  Defendants. 
   
        

 

REPLY BRIEF IN SUPPORT OF PLAINTIFF FORT SILL APACHE TRIBE'S 

OPPOSED EMERGENCY MOTION TO ENFORCE THE COURT'S OCTOBER 21, 

2016 AMENDED ORDER AND FOR AN ORDER TO SHOW CAUSE 

Plaintiff Fort Sill Apache Tribe (the "Tribe") hereby respectfully submits this reply brief 

in further support of its motion to enforce the Court's Amended Order entered on October 21, 

2016 and for an order requiring the National Indian Gaming Commission (the "NIGC") and its 

Chairman Jonadev Chaudhuri to appear and show cause why they should not be held in contempt 

for violating the Amended Order.  The Tribe states as follows: 

ARGUMENT 

A. The Federal Defendants Are Trying to Re-Write Their Agreement and the 

Amended Order 

The federal defendants and the Department of Justice are trying, post facto, to alter the 

fundamental agreement of the parties and the orders of this court -- orders that they stipulated to.  

They now claim that everything over the last year was a settlement "negotiation," cloaked in the 

veil of Rule 408 and confidentiality, and that everything in the process was meant to be 

confidential.  The federal defendants hatched this new theory after the Court on December 2 

rejected the Department of the Interior's continued refusal to perform its portion of the Amended 

Order and ordered the Department of the Interior to produce the Indian lands opinion letter on 
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pain of contempt.  Since that time, the Department of Justice has sought to bury its clients' 

substantive positions under a pretextual claim that everything is part of "confidential settlement 

negotiations." 

That was never the agreement of the parties.  In the fall of 2015, the Tribe proposed a 

conventional settlement agreement, the negotiation of which would have been confidential and 

governed by Rule 408.  The federal defendants rejected that proposal and counter-proposed the 

process that has been before the Court over the last half year.  Under this process, the 

Department of Interior would issue an opinion letter to the NIGC explaining whether the Tribe is 

"acknowledged" for purposes of the Indian Gaming Regulatory Act, 25 U.S.C. § 

2719(b)(1)(B)(ii).  Under the customary process between Interior and NIGC that opinion would 

remain confidential until final action by the NIGC.  Accordingly, it was agreed that the opinion 

would be delivered to the NIGC confidentially.  After that opinion letter was issued to the NIGC, 

the Commission would reconsider its Decision and Order dated May 5, 2015 in consideration of 

the letter provided by Interior, and would issue a Decision and Order incorporating such 

reconsideration.  The Court does not have to take the Tribe's word that this was the agreement; 

the federal defendants agreed to this procedure in the jointly submitted August 17, 2016 Order 

and the jointly submitted October 21, 2016 Amended Order. 

Under the process the federal defendants proposed, just as with any other final agency 

action by the NIGC, the Decision and Order of the NIGC was never meant to be confidential and 

hidden from the Tribe or the public.  On the contrary, the purpose of this procedure was to ensure 

that the NIGC's deliberations, uncontrolled by any foreordained outcome, would be public and 

appealable, however the NIGC might choose to rule.  This is reflected by the stipulated orders, 

which mention nothing about settlement confidentiality, and which instead state that at the end of 
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the process the "NIGC shall reconsider its Decision and Order dated May 5, 2015, in 

consideration of the letter to be provided by Interior, and shall issue a Decision and Order 

incorporating such reconsideration."  (ECF No. 60).  A Decision and Order is a public document, 

not a confidential settlement communication.  A Decision and Order is final agency action, not a 

"litigation settlement discussion," as the NIGC tries to reframe the obligation in its January 12, 

2017 letter. 

The federal defendants cannot now pretend, in the face of their own stipulated orders to 

the contrary, that they are engaged in a routine settlement negotiation as opposed to a set 

resolution process intended to produce a final and appealable Decision and Order.  Indeed, 

before the Department of Justice minted its theory that the NIGC can hide its reasoning as 

"settlement negotiations," counsel candidly conceded that the NIGC had agreed to take final 

agency action as part of the resolution process: 

Ms. Schwarz:  No, Your Honor.  What happens is the Secretary of 

Interior issues an opinion to the NIGC.  The NIGC takes that into 

consideration when it issues its decision.  It has I believe 30 days 

from receipt of an opinion from the Interior to issue its decision.  

Then at that time the decision becomes, I believe final and 

appealable. 

Ex. 3, Sept. 30, 2016 Tr. at 12:15-20. 

In other words, the Tribe is not trying to force the federal defendants into a settlement if 

they will not go.  (Cf. Opp. at 5 & Ex. 3, Sept. 30, 2016 Tr. at 8).  The Tribe is trying to force the 

defendants to follow the procedure they agreed to in return for the Tribe staying the litigation.  

No outcome was guaranteed; but a process most certainly was guaranteed and ordered.  The 

Tribe asks the Court to hold the NIGC to its promised, and ordered, commitment. 
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B. The NIGC Did Not Reconsider Its May 5, 2015 Decision and Order in Light 

of the Department of the Interior's Letter  

The NIGC now claims that in "order to comply with the Court's directives, the 

Commission devoted considerable time reconsidering its 2015 Decision, for the purposes of 

settlement, in light of Interior's letter."
1
  The NIGC offers no evidence to support that assertion, 

and therefore it cannot be accepted.  The one piece of evidence we do have, the Commission's 

January 12, 2017 letter signed by all three Commissioners, says the exact opposite:  

After careful consideration of the December 9
th

 letter, we have 

determined there are no grounds, for settlement purposes, for 

reconsideration of the Commission's May 5, 2015 Final Decision 

and Order.  As such, the May 5, 2015 Final Decision and Order in 

re: Fort Sill Apache Tribe of Oklahoma Appeal of NOV-09-35 

stands. 

Ex. 1, second paragraph (emphasis added). 

Moreover, the Court did not order the NIGC to reconsider its order "for the purpose of 

settlement, in light of Interior's letter."  Opp. at 8.  The Amended Order -- which was agreed to 

by the NIGC, the Department of the Interior and the Department of Justice and jointly submitted 

by the parties -- ordered that the NIGC "shall reconsider its Decision and Order dated May 5, 

2015, in consideration of the letter to be provided by Interior."  Not for the purpose of settlement, 

but as a formal administrative decision-making process, resulting in a new Decision and Order.  

The NIGC's opposition concedes that the NIGC did not undertake that process.
2
 

                                                 
1
   Defendant's Opposition to Plaintiff's Opposed Emergency Motion to Enforce the Court's October 21, 

2016 Amended Order and for an Order to Show Cause, Doc. 68, at 8 (cited in the form "Opp. at __"). 

2
   In addition, the NIGC and the Department of the Interior have agreed to concur in decisions regarding 

whether lands are Indian lands on which a tribe may conduct gaming.  See Exhibit 4, Memorandum of 

Agreement Between the National Indian Gaming Commission and the Department of the Interior, 

February 26, 2007.  By ignoring the substance of Interior's letter, the NIGC has ignored its obligation 

under the Memorandum of Agreement to attempt to achieve concurrence with the opinion of the 

Department of the Interior: 

4.  Regardless of whether the DIA or the OGC are drafting the legal 

opinion, prior to a draft opinion being released to entities other than the 
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C. The NIGC Has Ignored the Order That It Issue a New Decision and Order 

One could read the NIGC's Opposition to the motion and never realize that the 

Commission agreed to an order, which it jointly submitted to the Court, in which it was ordered 

to issue a new Decision and Order incorporating its consideration of the December 9, 2016 

Department of Interior letter.  The Opposition to the motion simply does not discuss the fact that 

the Commission is under an order to reconsider its decision and issue a new Decision and Order.  

The NIGC thus concedes that it has failed to comply with this part of the agreed Amended Order. 

Confronted with that admission, the NIGC claims that it secretly considered the DOI 

letter, under the watchful eye of counsel, but now chooses to keep that covert consideration 

hidden from public view.  Opp. at 8.  But the NIGC agreed to the opposite.  It agreed to a new 

Decision and Order, which is by definition public when the prior Decision and Order was public.  

And it agreed to the entry of orders containing that requirement.  It cannot now chose to hide its 

reasoning from the Tribe and the public for any reason, including the pretext that it all was part 

of a settlement negotiation. 

The rationale for entering into the resolution process provided by the federal defendants 

in the Fall of 2015 was that a decision would have to be made by the NIGC in the ordinary 

course and would have to be public.  The federal defendants proposed and agreed to a process 

which they believed would provide them a more defensible position if challenged.  Thus they 

assumed final agency action and the NIGC's final decision to be appealable.  There was no 

                                                                                                                                                             
DOI and the NIGC, and before any legal opinion is issued, the parties 

will make every attempt to reach concurrence on all written opinions that 

provide legal advice that interprets the definition of Indian lands, the 

exceptions in 25 U.S.C. § 2719, a tribe's jurisdiction over proposed 

Indian lands or the boundaries of a tribe's reservation. 

(Ex. 4 at 2 § 4).  Under the Memorandum of Agreement the NIGC cannot ignore the substantive legal 

analysis reflected in the Department of Interior's December 9, 2016 Indian lands opinion.  Yet that is just 

what the January 12, 2017 NIGC letter purports to do. 
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predetermination of the substance of the NIGC's new Decision and Order.  But the structure of 

the agreed-upon process provided the Tribe with key procedural protections should the NIGC act 

unfavorably.  By requiring the NIGC to issue a Decision and Order in explicit consideration of 

the Department of the Interior's letter, if the NIGC result was unfavorable the Tribe would have a 

new Decision and Order that it could challenge in this case.  By operation of law the Tribe would 

be able to use the Department of the Interior letter in that challenge because, by issuing a new 

Decision and Order, the NIGC would have undertaken final agency action in consideration of the 

letter.  Cf. Ex. 3, Sept. 30, 2016 Tr. at 12:15-20. 

The May 15, 2015 Decision and Order was based on prior Department of the Interior 

opinions and findings that do not address the Tribe's acknowledgment status.  One of the primary 

purposes of the discussions between the parties was to redress this critical omission.  At the 

Department of the Interior's explicit request, the Tribe provided Interior with voluminous 

documentation that the Tribe was acknowledged by the Federal government in 1976.  The 

Department of the Interior was to consider this information as part of the agreed-upon process of 

analyzing its position on the Tribe's qualification for the initial reservation exception in an Indian 

lands opinion that was to be provided to the NIGC.  Even if the NIGC's subsequent decision was 

unfavorable, the new Decision and Order would necessarily address Interior's legal analysis 

regarding the Tribe's federal acknowledgement and its qualification for the exception.  The Tribe 

would never have agreed to stay this litigation and go through this agreed process if, in the event 

of an unfavorable NIGC determination, it did not have the ability to challenge a new Decision 

and Order that considers the current position of the Department of the Interior with regard to the 

Tribe's federal acknowledgement. 
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D. Requiring A New Decision and Order that Considers the DOI Letter Is Not a 

Liability Determination Against the NIGC 

The NIGC tries to equate the order that it issue a new Decision and Order with a merits 

determination against it.  But the August 17, 2016 Order and the October 21, 2016 Amended 

Order -- both of which the NIGC itself proposed -- do not require the NIGC to reach any 

particular result in its new Decision and Order.  The NIGC could reconsider its 2015 Decision 

and Order in light of the Department of the Interior letter, conclude that the Tribe was still not 

entitled to open the Akela Flats facility in compliance with the Indian Gaming Regulatory Act, 

explain its reasoning for that decision, and it would be in compliance with the Amended Order.  

The litigation would then go on; no relief sought by the Tribe would have been granted; the only 

difference would be that the Tribe would be challenging the new Decision and Order based on a 

current and complete assessment of its acknowledgement status, in addition to challenging the 

prior Notice of Violation and Decision and Order. 

The Opposition's argument that the Tribe seeks a merits decision conflates the NIGC's 

making a merits determination with the Court's making a merits determination against the NIGC.  

So, for example, the NIGC contends: 

There can be no legitimate dispute that a final agency action and a 

merits determination are one in [sic] the same because there can be 

no final agency action without making a merits determination. To 

put it another way, the Court could not have ordered the NIGC to 

undertake a final agency action without having made a liability 

determination against NIGC. 

Opp. at 11. 

But the Court did not sua sponte order the NIGC to undertake final agency action; the 

NIGC agreed to undertake final agency action, first in the August 17, 2016 Order and then in the 

October 21, 2016 Amended Order.  Nobody is requiring the NIGC to do something it has not 

already said it is perfectly willing to do.  And the Court is not making a merits determination in 
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favor of the Tribe because the Amended Order does not require the NIGC to rule in favor of the 

Tribe in the Decision and Order.  The Amended Order does not even require the NIGC to vacate 

its prior Decision and Order; it simply requires it to issue a new one in consideration of Interior's 

letter.  Just because (a) one form of relief that would be available to the Tribe if it prevails on the 

merits would be for the Court to require a new Decision and Order does not mean that (b) any 

new Decision and Order issued by NIGC under its own agreement grants the Tribe the relief it 

seeks on the merits.  Cf. Opp. at 10-11. 

It is particularly surprising that the federal defendants continue to press this illogical 

argument, given the vigor and clarity with which the Court has rejected the contention on 

multiple prior occasions.  See, e.g., Ex. 2, Dec. 2, 2016 Tr., at 4:12-21; Ex. 3, Sept. 30, 2016 Tr. 

at 8-9.  It is the law of this case that the Amended Order was not a decision on the merits of the 

case.  The federal defendants' latest effort to re-argue the point should be rejected. 

E. The Government's Claim That the Tribe Violated FRE 408 Has No Basis in 

Fact or Law 

The NIGC agreed to provide a new Decision and Order on January 13, 2017, with no 

agreement or requirement of confidentiality.  That Agreement was embodied in two agreed, 

jointly submitted orders.  Neither order stated that the Decision and Order would be a 

"confidential settlement communication."  Neither order stated that the Decision and Order was 

governed by Rule 408.  For that matter, neither order stated that the Department of the Interior's 

December 9, 2016 letter would be confidential or protected by Rule 408 after the Decision and 

Order was issued. 

To avoid complying with the Amended Order, and to try to shield Interior's Indian lands 

opinion from the light of day, the NIGC provided a wholly inadequate letter on January 12, 

2017, larded with self-serving claims that it was a confidential settlement communication.  The 
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NIGC was not negotiating a settlement with the Tribe, however; it was completing a process to 

included Interior's legal analysis regarding the Tribe's qualification for the initial reservation 

exception.  The NIGC, Interior and Department of Justice agreed to this process.  Confidentiality 

of the NIGC's reconsideration was never a part the process, as the stipulated orders show.  The 

NIGC agreed on a process that it believed would provide it with a more defensible position if 

challenged, and thus the NIGC  assumed final agency action and that its decision would be 

appealable.  In a more candid moment, the NIGC conceded this in court on September 30.  (Ex. 

3, Sept. 30, 2016 Tr. 12:15-20).  The Tribe certainly never agreed to keep the NIGC's self-

serving January 12 letter confidential.  The Tribe is not bound by the NIGC's unilateral attempt 

to bestow confidentiality on its abdication of its agreed and ordered commitment, and the Court 

should reject the Commission's attempt. 

Moreover, the federal defendants knew that the Tribe had expressly rejected Rule 408 

status at this point in the litigation.  After the Department of the Interior issued its December 9, 

2016 letter and delivered a copy to the Court, Interior proposed a meeting with Chairman 

Haozous and the Assistant Secretary for Indian Affairs.
3
  There was no mention of 

confidentiality or the application of Rule 408.  Chairman Haozous purchased plane tickets and 

flew to Washington.  On the morning of the 20th, the Department of Justice sent an email 

unilaterally asserting that the meeting would not occur unless the Tribe agreed to confidentiality 

and that the meeting was governed by Rule 408.
4
  When Chairman Haozous and counsel got to 

the meeting the Assistant Secretary for Indian Affairs was not present.  Department of Justice 

lawyers did all the talking for the government.  The Tribe rejected the Rule 408 and 

                                                 
3
   See email from Jody Schwarz to Kenneth Pfaehler, December 15, 2016, attached hereto as Exhibit 5. 

4
   Email from Jody Schwarz to Kenneth Pfaehler, December 20, 2016, attached hereto as Exhibit 6. 
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confidentiality conditions, and asked that the meeting proceed without them.  The Department of 

Justice refused to allow the meeting to proceed except under these unilateral conditions. 

The government's attempt to cloak the NIGC's actions in secrecy also is belied by Rule 

408, which does not provide that all settlement communications are secret.  Rule 408 merely 

provides that evidence of compromise offers and negotiations are not admissible either to prove 

or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent 

statement or a contradiction.  Fed. R. Evid. 408(a).  The rule says nothing about secrecy.  Indeed, 

it assumes that such compromise offers and negotiations have not been kept secret and are 

available to be used in evidence.  The Opposition's claim that the Tribe violated Rule 408, or that 

Rule 408 protects unilateral declarations of confidentiality, is without basis in law. 

F. The Court Should Issue the Show Cause Order 

Like the Department of the Interior before it, the NIGC has simply elected not to follow 

the Court's Amended Order.  The Tribe requests the Court to issue the order to show cause so 

that the NIGC and its Commissioner can come into Court "and try to explain how it is that the 

federal defendants have decided," again, "that an order issued by this Court is one which they 

can ignore."  Ex. 2, Dec. 2, 2016 Tr. at 3:16-18. 

The authority offered by the NIGC at page 12 of its Opposition supports issuing the show 

cause order, because the Tribe has demonstrated that the NIGC did not follow the Amended 

Order.  The NIGC's non-compliance is admitted on the face of its January 12, 2017 letter.  While 

the NIGC claims it has a defense of "good faith compliance" (Opp. at 13), it can present that 

defense under oath (and subject to cross-examination) at a hearing pursuant to the show cause 

order.  The Tribe respectfully requests the Court to issue the order to show cause. 
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Conclusion 

The Amended Order did not give the NIGC the option to conceal its processes and 

conclusions under a veil of "settlement negotiations."  The Amended Order does not give the 

NIGC the option of deciding whether there are "grounds" to reconsider its prior Decision and 

Order, or whether it will issue a new Decision and Order based on its consideration of the 

Department of the Interior's letter.  The Court ordered that the NIGC shall reconsider its 

Decision and Order dated May 5, 2015 in consideration of the Department of the Interior letter 

and shall issue a Decision and Order incorporating such reconsideration.  The NIGC has done 

neither, and is in contempt of the Court. 

For all the foregoing reasons, and those presented in its January 17, 2017 motion and 

brief and at the August 15 status conference, the September 16 emergency hearing, the 

September 30 hearing, and the December 2 hearing, plaintiff Fort Sill Apache Tribe moves for 

an order (a) requiring the NIGC to forthwith reconsider its Decision and Order dated May 5, 

2015, in consideration of the December 9, 2016 letter issued by the Department of the Interior, 

and to issue a Decision and Order incorporating such reconsideration, and (b) requiring the 

NIGC and Chairman Chaudhuri to appear and show cause why the Commission should not be 

held in contempt of the Court for violating the October 21, 2016 Amended Order. 

 

Washington, D.C.    Respectfully submitted, 

 

February 7, 2017    DENTONS US LLP 

 

      /s/  Kenneth J. Pfaehler 

      Kenneth J. Pfaehler 

      1900 K Street, N.W. 

Washington, D.C. 20006 

Tel: (202) 496-7500 

Fax: (202) 496-7756 

kenneth.pfaehler@dentons.com  
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Attorneys for Plaintiff Fort Sill Apache Tribe 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of February, 2017, I electronically filed the 

accompanying Reply Brief in Support of Plaintiff's Emergency Motion to Enforce the Court's 

October 21, 2016 Amended Order and For an Order to Show Cause with the Clerk of the Court 

using the CM/ECF system, which will send notification of such filing to all counsel of record. 

      /s/ Kenneth J. Pfaehler 

      Kenneth J. Pfaehler 

 

Case 1:14-cv-00958-RMC   Document 69   Filed 02/07/17   Page 13 of 13


