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DISCLOSURE OF CORPORATE AFFILIATIONS 

AND FINANCIAL INTEREST 
 

 Pursuant to Sixth Circuit Rule 26.1, Appellants make the following 

disclosure: 

1. Are Appellants a subsidiary or affiliate of a publicly-owned 

corporation? 

   No. 

2. Is there a publically-owned corporation, not a party to the appeal, 

that has a financial interest in the outcome? 

 No. 

 

 

/s/ Richard F. Dawahare  
Richard F. Dawahare 
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STATEMENT REGARDING ORAL ARGUMENT 

 This appeal involves issues on which a majority of circuits and courts have 

ruled in the family’s favor.  It appears to be one of first impression in that: a) the 

beneficiary-children and their great-aunt have brought this action for foster care 

maintenance payments instead of foster care associations doing so on their behalf; 

and, b) it is an action to establish their right to these payments in the first place, not 

to increase the amount of the payments that they should be receiving but aren’t.  

The family respectfully requests oral argument because it will afford them the 

opportunity to address any questions the Court may have about their claim.   
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JURISDICTIONAL STATEMENT 

 The District Court had subject matter jurisdiction under 28 U.S.C. §§ 1331 

and 1441.  The District Court entered its Memorandum Opinion and Order on 

March 23, 2016.  R.13, Page ID # 177.  It also entered its Judgment on March 23, 

2016.  R. 14, Page ID # 196.  Appellants appealed on April 7, 2016.  Notice of 

Appeal, R. 15, Page ID # 198.  This Court has jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

 This appeal arises from the District Court’s grant of Appellee Vickie Yates 

Brown Glisson’s motion for summary judgment.  The court ruled that 42 U.S.C. §§ 

671, 672 did not confer a private right of action upon D.O., A.O., and R.O. 

(hereinafter, “the family”).  The court then ruled that the family did not have a 

right to statutory foster care maintenance payments and thereby lacked a property 

interest sufficient to entitle them to procedural due process protection.  Finally, the 

court dismissed the family’s equal protection claim by ruling that Cabinet 

Secretary Glisson had a rational basis to discriminate against them. 

 The issues are: 

 1. Did the court err by failing to find that the family had a private right 

of action to pursue their lawful benefits? 
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 2. Did the court err by failing to find that these guaranteed benefits 

constituted a property interest entitling the family to due process 

protection? 

 3. Did the court err by finding that under the facts of this case Cabinet 

Secretary Glisson had a rational basis upon which to discriminate 

against the family as compared to other children and foster care 

providers similarly situated to them? 

STATEMENT OF THE CASE 

 D.O. and A.O. are minor children who were ripped from their mother’s 

custody in a Dependency, Neglect and Abuse (hereinafter DNA) action initiated in 

Clark County, Kentucky and later transferred to Fayette County, Kentucky.    Their 

mother was a drug abuser who had neglected them.  The fathers were unknown.  

D.O. was eight years old at the time of removal, and A.O. was one.  The Fayette 

County Family Court appointed undersigned counsel to represent the children as 

their Guardian ad Litem. 

 The children were initially separated, with D.O. being placed in a state foster 

home and A.O. with a non-relative family who had filed the DNA petition on his 

behalf, then later into a state foster home.  R.O., is the great-aunt of the children.  

A single woman who was theretofore childless, R.O. accepted temporary custody 

of D.O. on March 27, 2013.  But with the unforeseen and unplanned responsibility 
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of full-time child care thrust upon her R.O. could not financially afford to take 

custody of both children.   

 Undersigned counsel discovered that the federal law granting foster care 

maintenance payments applied to D.O. just as it applied to children in non-relative 

foster care.  In an effort to resolve this inequity and unite the brothers undersigned 

counsel filed a motion in the Fayette County DNA action seeking these same foster 

care payments for D.O. that his brother was getting in his non-relative placement.  

Secretary Glisson’s predecessor filed a response contesting the motion.  In the 

interim and despite the financial strain upon her, R.O. ultimately agreed to take 

temporary custody of A.O. so that the brothers could be together.   

 The court closed the DNA action on September 10, 2014 granting joint 

custody to both R.O. and the children’s mother, with the stipulation that the 

children were to reside with R.O.  The court’s action was unusual in that it granted 

co-custody to a mother who was guilty of neglect and who had not worked a case 

plan.  But the court wanted to give the mother hope and encouragement to seek 

treatment and knew the children would be safe in R.O.’s care.  It is not clear 

whether this was a temporary or permanent custody order. 

 The children and their great-aunt filed this 42 U.S.C. § 1983 action in 

Fayette County Circuit Court.  The Cabinet Secretary removed to federal court.  

This is an appeal from the judgment granting the Secretary’s motion for summary 
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judgment and dismissing the children’s claim for foster care maintenance 

payments under 42 U.S.C. § 672(a)(1).   

STANDARD OF REVIEW 

 The District Court’s grant of summary judgment is subject to de novo 

review.  Boggio v. USAA Federal Sav. Bank, 696 F.3d 611, 614 (6th Cir. 2012). 

SUMMARY OF THE ARGUMENT 

 The children are entitled to pursue their claim for foster care maintenance 

payments.  Under 42 U.S.C. § 672(a)(1) they meet every test for granting them and 

their great-aunt a private right of action under § 1983 to enforce their federal right.  

A majority of circuits and courts have so ruled.   

 These guaranteed foster care maintenance payments constitute a property 

interest entitling the family to due process protection. 

 Finally, there is no rational basis on which to discriminate against the family 

by refusing to give them their lawful benefits while doing so for others similarly 

situated.   

ARGUMENT 

I. 42 U.S.C. § 672(a)(1) grants the family a private right of action to 

enforce its provision of foster care maintenance payments to 

them. 
 

 42 U.S.C. § 672(a)(1) commands that “Each State with a plan approved 

under this part shall make foster care maintenance payments on behalf of each 
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child who has been removed from the home of a relative specified in section 

606(a) of this title.”    Congress intended to create a federal right to foster care 

maintenance payments for the family.  The Supreme Court in Gonzaga v. Doe, 536 

U.S. 273 (2002) and Blessing v. Freestone, 520 U.S. 329 (1997) defined the tests 

for finding this right.  Their claim passes every test.  First, the statute has an 

unambiguous intent to benefit them.  Second, the statute’s rights-creating language 

is couched in mandatory terms and is unmistakably focused on these foster 

children.  Third, the statute did not provide for an alternative federal review 

mechanism in its statutory scheme.  42 U.S.C. § 672(a)(1) contains the Gonzaga 

and Blessing elements crucial to finding rights-creating language and is therefore 

privately enforceable through this § 1983 action.  

A. 42 U.S.C. § 672(a)(1) couches its foster care maintenance 

payments language in mandatory terms that are unmistakably 

focused on the intended beneficiaries, i.e., the children. 
 

 Congress drafted 42 U.S.C. § 672(a)(1) in a way that proves its unmistakable 

intent to grant enforceable rights to the children, the statute’s intended 

beneficiaries.  Blessing defined three factors in determining whether a particular 

statutory provision gives rise to a federal right: “First, Congress must have 

intended that the provision in question benefit the plaintiff.  (quoting Wright v. City 

of Roanoke Redevelopment & Housing Authority, 479 U.S. 418, 430 (1987)).  

Second, the plaintiff must demonstrate that the right assertedly protected by the 
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statute is not so "vague and amorphous" that its enforcement would strain judicial 

competence. Id., at 431-432. Third, the statute must unambiguously impose a 

binding obligation on the States.”  Blessing, 520 U.S., at 340-341. 

 Gonzaga refined the first Blessing factor: “Section 1983 provides a remedy 

only for the deprivation of "rights, privileges, or immunities secured by the 

Constitution and laws" of the United States.  Accordingly, it is rights, not the 

broader or vaguer "benefits" or "interests," that may be enforced under the 

authority of that section…For a statute to create such private rights, its text must be 

"phrased in terms of the persons benefited." (quoting Cannon v. University of 

Chicago, 441 U.S. 677, 692, n. 13 (1979)).  Gonzaga, 536 U.S., at 283-284. 

 Citing its decision in Wright, the Court held that spending legislation creates 

enforceable rights when the provision unambiguously confers a mandatory benefit 

focused on the statute’s beneficiary.  Id., at 432.  

 42 U.S.C. § 672(a)(1) passes this test.  It directs that “Each State with a plan 

approved under this part shall make foster care maintenance payments on behalf 

of each child who has been removed from the home of a relative specified in 

section 606(a) of this title.” (Emphasis added).   This is the same type of 

unambiguously conferred mandatory benefit focusing on the intended beneficiary 

that Gonzaga identified in Wright.  
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B. 42 U.S.C. § 672(a)(1) did not provide for an alternative federal 

review mechanism in its statutory scheme.   
 

 It was significant that the federal agency charged with administering the 

Public Housing Act "ha[d] never provided a procedure by which tenants could 

complain to it about the alleged failures [of state welfare agencies] to abide by [the 

Act's rent-ceiling provision]." Id., at 426.”  Gonzaga 536 U.S., at 280 .   

 The Court then cited Wilder v. Virginia Hospital Assn., 496 U.S. 498 (1990).  

Wilder is similar to this case in that the provision explicitly conferred specific 

monetary entitlements upon the plaintiffs and also lacked a private federal review 

procedure.  This allowed the health care providers allowed to bring a §1983 action 

to enforce the reimbursement provision of the Medicaid Act for “Congress left no 

doubt of its intent for private enforcement, we said, because the provision required 

States to pay an "objective" monetary entitlement to individual health care 

providers, with no sufficient administrative means of enforcing the requirement 

against States that failed to comply.”  (quoting Wilder, 496 U.S., at 522-523).  

Gonzaga, 536 U.S. 280-281. 

 In the present case, as the District Court observed, the CWA also lacks any 

federal review procedure by which the children could pursue their federal right to 

foster care maintenance payments.     

 Following the Supreme Court’s guidance, 42 U.S.C. § 672(a)(1) grants the 

children federal rights enforceable pursuant §1983.  Its language is focused on the 
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person benefitted.  The provision unambiguously confers a benefit to its intended 

beneficiary.  The provision is mandatory on the state and confers entitlements that 

are specific and definite.1   And the Act contains no provision for an alternative 

enforcement scheme that would give the children a federal review opportunity. 

C. A majority of circuits and courts have found 42 U.S.C. § 672(a)(1) 

privately enforceable.   
 

 The family’s claim is stronger than those in cases that have previously 

addressed the private enforceability of 42 U.S.C. § 672(a)(1).  The children are 

only seeking the same foster care maintenance payments that other children who 

are in non-relative care are receiving.  Prior cases involved foster care providers 

seeking an increase of foster care maintenance payments they were already 

receiving on behalf of the subject children pursuant to 42 U.S.C. § 675(4)(A).    

42 U.S.C. § 675(4)(A) is a definitional provision detailing the specific elements of 

care the foster care maintenance payments are to cover.  Foster parent associations 

were concerned that these payments were not adequately covering their costs and 

brought their § 1983 actions to compel higher payment schedules reflective of their 

actual costs.  The majority of circuits and courts have ruled the CWA privately 

enforceable, particularly in relation to 42 U.S.C. §§ 672(a) and 675(4)(A): 

                                                           
1  Secretary Glisson would simply apply the same standard, longstanding formula it has used to calculate 

these payments on behalf of children in non-relative foster care. 
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 1. The analysis of the 9th Circuit in California State Foster Parent Ass'n 

v. Wagner, 624 F.3d 974 (9th Cir. 2010), is representative of cases finding private 

enforceability.  Applying the Supreme Court’s tests in Gonzaga and Blessing the 

Court summarized: 

We are now therefore squarely faced with the issue of whether the 

CWA, at 42 U.S.C. §§ 672(a) and 675(4)(A), creates an enforceable 

federal right.  We hold that it does. The district court correctly 

permitted the Foster Parents' action to go forward because the CWA 

grants foster care providers a federal statutory right to payments that 

cover certain enumerated costs, a right redressable under § 1983. As 

we explain more fully below, this conclusion flows from the 

controlling Supreme Court and Ninth Circuit authority governing 

when federal statutes create federal rights enforceable through 42 

U.S.C. § 1983. (citing Gonzaga).  Id., at 977. 

 

 Wagner noted that “Though the right itself is only "presumptively 

enforceable" by § 1983, (citing Gonzaga, 536 U.S. at 284) the State has not 

rebutted the presumption, because the statute contains no express prohibition on 

enforcement, and there is no administrative mechanism through which aggrieved 

foster parents can seek redress for inadequate maintenance payments.”  Id., at 982;    

 2. Connor B. ex rel. Vigurs v. Patrick, 771 F.Supp.2d 142 (D.Mass. 

2011), unchallenged and affirmed in Connor B. v. Patrick, 774 F.3d 45 (1st Cir. 

2014), on appeal for other reasons; 

 3. C.H. v. Payne, 683 F.Supp.2d 865, at 878 (S.D.Ind. 2010); and, 

 4. Missouri Child Care Ass'n v. Martin, 241 F.Supp.2d 1032 (W.D.Mo. 

2003). 
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D. The crux of the case:  42 U.S.C. § 672(a)(1) is focused on the 

person benefitted, not the person regulated, and has an individual 

instead of aggregate focus. 
  

 The crux of this case hinges on the District Court’s holdings that: 1) 42 

U.S.C. § 672(a)(1) was not focused on the persons benefitted (the children) but 

rather on the person regulated (Secretary Glisson); and, 2) that the provision had an 

aggregate, instead of individual, focus.  The Court followed the reasoning of 

Midwest Foster Care and Adoption Ass'n v. Kincade, 712 F.3d 1190 (8th Cir. 

2013).  The children respectfully argue that the District Court’s holdings were 

contrary to the law and the facts.  While Midwest is distinguishable, it in any event 

fails to disqualify the children’s Section 1983 action under the Gonzaga and 

Blessing standards. 

1. Statute’s focus is on the family, not Secretary Glisson. 
 

 This is the statute: 

 42 U.S.C. § 672. “Foster care maintenance payments program”: 

 (a) In general 

  (1) Eligibility 

   Each State with a plan approved under this part shall make 

foster care maintenance payments on behalf of each child who 

has been removed from the home of a relative specified in 

section 606(a) of this title (as in effect on July 16, 1996) into 

foster care if— 

   (A) the removal and foster care placement met, and the 

placement continues to meet, the requirements of 

paragraph (2); and 

   (B) the child, while in the home, would have met the AFDC 

eligibility requirement of paragraph (3). 

  (2) Removal and foster care placement requirements 
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   The removal and foster care placement of a child meet the 

requirements of this paragraph if— 

   (A) the removal and foster care placement are in accordance 

with— 

    (i) a voluntary placement agreement entered into by a 

parent or legal guardian of the child who is the 

relative referred to in paragraph (1); or 

    (ii) a judicial determination to the effect that 

continuation in the home from which removed 

would be contrary to the welfare of the child and 

that reasonable efforts of the type described in 

section 671(a)(15) of this title for a child have 

been made; 

   (B) the child's placement and care are the responsibility of— 

    (i) the State agency administering the State plan 

approved under section 671 of this title; 

    (ii) any other public agency with which the State 

agency administering or supervising the 

administration of the State plan has made an 

agreement which is in effect; or 

    (iii) an Indian tribe or a tribal organization (as defined 

in section 679c(a) of this title) or a tribal 

consortium that has a plan approved under section 

671 of this title in accordance with section 679c of 

this title; 

 (b) Additional qualifications 

  Foster care maintenance payments may be made under this part only 

on behalf of a child described in subsection (a) of this section who 

is— 

  (1) in the foster family home of an individual, whether the 

payments therefor are made to such individual or to a public or 

private child-placement or child-care agency, or 

  (2) in a child-care institution, whether the payments therefor are 

made to such institution or to a public or private child-

placement or child-care agency, which payments shall be 

limited so as to include in such payments only those items 

which are included in the term “foster care maintenance 

payments” (as defined in section 675(4) of this title). 

 (c) “Foster family home” and “child-care institution” defined 

  For the purposes of this part, 
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(1) the term “foster family home” means a foster family home for 

children which is licensed by the State in which it is situated or 

has been approved, by the agency of such State having 

responsibility for licensing homes of this type, as meeting the 

standards established for such licensing.  (Emphasis ours). 
 

 The federal definition of “Foster Care” includes the homes of relatives.  

Youakim v. Miller, 562 F.2d 483 (7th Cir. 1977), at 486-487.  This accords with the 

federal definition of “Foster care” found in 45 CFR 1355.20 “Federal Definition of 

Foster Care and Related Terms”: 

Foster care means 24-hour substitute care for children placed away 

from their parents or guardians and for whom the State agency has 

placement and care responsibility. This includes, but is not limited to, 

placements in foster family homes, foster homes of relatives, group 

homes, emergency shelters, residential facilities, child care 

institutions, and preadoptive homes. A child is in foster care in 

accordance with this definition regardless of whether the foster care 

facility is licensed and payments are made by the State or local 

agency for the care of the child, whether adoption subsidy payments 

are being made prior to the finalization of an adoption, or whether 

there is Federal matching of any payments that are made. (Emphasis 

ours). 

 

 The statute’s focus is directed on abused and/or neglected, needy children 

removed from their parent(s).  It is squarely focused on the children as the persons 

benefitted, not on the state as the entity regulated.  It speaks directly to “each 

child.”  Far from focusing on the state, the provision calls attention to that child’s 

own, unique history that led him or her to be wrapped up in the child welfare 

system.  Without this unique focus on the child, the statute’s intended beneficiary, 

it would be impossible for any child to qualify for their rightful benefits.   
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2. Provision identifies rightful beneficiaries; it does not list 

qualifying events.  
 

 Contrary to the Federal Court’s holding, the mandatory phrasing of 42 

U.S.C. § 672(a)(1) does not lessen the statute’s focus on the children benefitted, it 

strengthens it. The District Court believed the provision was not phrased in terms 

of giving the child, or foster parent any rights or privileges but was instead phrased 

in terms of “qualifying events for the state plan to receive reimbursement.”  

Memorandum and Opinion, RE #13, Page ID #188.  

 But 42 U.S.C. § 672(a)(1) and its subparts do not “primarily concern itself 

with commanding” how Secretary Glisson is to function within this federal 

program.  These provisions simply identify which children qualify as the recipients 

of this federal right.  They are identifiers of the beneficiaries, not “qualifying 

events for the state plan to receive reimbursement.”  

3. No “aggregate focus” when provision speaks to “each child”. 

 The provision positively demands a focus on each individual child.  It 

requires us to delve into his or her history, including the traumatic abuse or neglect 

that caused them to fall into the child welfare system.  It is highly personal and 

individual.  The results of the inquiry can have a lifelong impact on the individual 

child.  This is far different than statutes in other cases that truly do have a diffused, 

aggregate focus. 
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 In fact, the state would not be making any such expenditure at all but for this 

federal grant to the children.  The provision has nothing to do with regulating the 

state, only with identifying the rightful beneficiaries of its intended focus and 

mandating that the state makes the payments.  The statute’s focus remains on the 

child.   

4. Illogical to change child-focus based on active vs. passive 

phrasing. 
 

 The District Court seems to suggest that if the statute had been worded in the 

passive voice, i.e., “All (qualified children) shall receive (or “shall not be denied”) 

foster care maintenance payments” it would have then been focused on the 

children.  Memorandum and Opinion, RE #13, Page ID #186.   

 But determining a statute’s focus based on its voice is illogical.  For if the 

children “shall receive” than somebody else is being mandated to give.   That 

“somebody else” is the state.  So obviously the state would have been implicitly 

commanded to make these payments to the children the same as 42 U.S.C. § 

672(a)(1) explicitly commands it to do under its current wording.   

 Further, the state would still have to identify the child as a rightful 

beneficiary of the statute according to the provision’s subparts (what the District 

Court viewed as “qualifying events for the state plan to receive reimbursement.”  

Memorandum and Opinion, RE #13, Page ID #188.).  If that process is irrelevant 
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to determining that the statute is child-focus when passively voiced, it is equally 

irrelevant when actively voiced.  

 The District Court thus made the erroneous leap that statutory language 

explicitly directing a state to do something in furtherance of the statute’s 

purpose—making foster care maintenance payments—changes the statute’s focus 

from the children to the state.  It does not.  The Supreme Court’s Gonzaga tests are 

controlling and they show that 42 U.S.C. § 672(a)(1) is focused on the children.   

5. “Substantial compliance” holding is flawed and inapplicable. 

 The District Court held that the CWA’s “substantial compliance” provisions 

give 42 U.S.C. § 672(a)(1) an aggregate focus and make it unenforceable.  It said 

that  “If a state’s plan does not substantially comply, the Secretary of Health and 

Human Services may take corrective actions, including termination of federal 

funds.  42 U.S.C. § 1320a-2a(b)(3)(C).  Memorandum and Opinion, RE #13, Page 

ID #188. 

 Respectfully, there are several deficiencies with the Court’s ruling.  First, it 

ignored the Supreme Court’s test in Gonzaga’s for individual vs. aggregate focus.  

Gonzaga’s  test for finding an aggregate focus was whether the provision relied 

upon spoke only to institutional policy and practice and lacked any individual 

references.  Substantial compliance/funding termination was not a factor.  The 

Court said that “There is no question that FERPA's confidentiality provisions 
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create no rights enforceable under §1983. The provisions entirely lack the sort of 

individually focused rights-creating language that is critical. FERPA's provisions 

speak only to the Secretary, directing that "[n]o funds shall be made available" to 

any "educational . . . institution" which has a prohibited "policy or practice," 

§1232g(b)(1). This focus is two steps removed from the interests of individual 

students and Parents and clearly does not confer the sort of individual entitlement 

that is enforceable under §1983.”  

 The Court said that FERPA’s confidentiality provisions had an aggregate 

focus because they spoke solely in terms of institutional policy or practice and not 

about individual instances of disclosure.  Finally, the Court said the fact that the 

statute provided for a federal review mechanism to deal with violations buttressed 

its conclusion that FERPA did not grant enforceable rights. Gonzaga, 536 U.S., at 

297-290. 

 Each factor that failed in Gonzaga passes in the present case.  42 U.S.C. § 

672(a)(1)’s mandate that “Each State with a plan approved under this part shall 

make foster care maintenance payments on behalf of each child…,” is the sort of 

“individually focused rights-creating language” missing from Gonzaga but present 

in Wright and Wilder.  The statute’s focus is not “two steps removed from the 

interests” of its intended beneficiaries, the family.  It is nothing like the FERPA 

provision in Gonzaga as it does not speak to any state “policy or practice,” 
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prohibited or otherwise, and does not have an aggregate focus.  Finally, as in 

Wright and Wilder, the family lacks a federal review mechanism to address their 

grievance.  Thus, 42 U.S.C. § 672(a)(1) meets the precise criteria for granting 

individual rights under Gonzaga.   

 Second, the District Court took the “substantial compliance” yardstick ruling 

of Blessing out of context.  The Supreme Court’s criticism in Blessing was of the 

lower court’s sweeping, broad-brushed finding that Title IV-D as a whole created 

enforceable rights and that it did not specify exactly which rights it was purporting 

to recognize:  “It was incumbent upon respondents to identify with particularity the 

rights they claimed, since it is impossible to determine whether Title IV-D, as an 

undifferentiated whole, gives rise to undefined "rights." Only when the complaint 

is broken down into manageable analytic bites can a court ascertain whether each 

separate claim satisfies the various criteria we have set forth for determining 

whether a federal statute creates rights…In prior cases, we have been able to 

determine whether or not a statute created a given right because the plaintiffs 

articulated, and lower courts evaluated, well-defined claims.”  Blessing, 520 U.S., 

at 342. 

 The Court then cited Wright as an example.  “We did not ask whether the 

federal housing legislation generally gave rise to rights; rather, we focused our 
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analysis on a specific statutory provision limiting "rent" to 30 percent of a tenant's 

income.” Id., at 342.   

 The Supreme Court directed would-be claimants and courts to do exactly as 

the family has done here:  pinpoint with specificity the exact provision granting 

them their rights.  The holding was not, as the District Court held, that the general 

“substantial compliance” language of 42 U.S.C. § 1320a-2a(b)(3)(C) foreclosed 

the creation of individually enforceable rights.  Had the children based their claim 

solely on the CWA as a whole the holdings of the District Court and Midwest 

might apply.  But they did not.  They based it on the specific, child-focused 42 

U.S.C. § 672(a)(1).   

 Third, the District Court ignored the fact that there is nothing in the statute 

indicating congressional intent to make § 1320a-2a the exclusive remedy so as to 

pre-empt aggrieved individuals from enforcing their rights under section 1983.  “In 

sum, nothing in the language or structure of Title IV-E suggests that Congress 

meant section 671(b) to be an exclusive remedy, and appellants have shown us 

nothing in its legislative history or in the case law that would lead us to a different 

conclusion.”  Lynch v. Dukakis, 719 F.2d 504, at 512 (1st Cir. 1983). 

 And as a matter of policy, the District Court’s view that termination of 

funding to the whole program is the only, if not preferable, remedy for state 

violations could prove calamitous to the child welfare system.  As the 1st Circuit 
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Court said in Connor B. v. Patrick, 774 F.3d 45 (1st Cir. 2014), “The district court 

held, and the defendants do not contest here, that the AACWA creates a privately 

enforceable right.  (Citing Connor B. ex rel. Vigurs v. Patrick, 771 F.Supp.2d 142, 

at 168-172 (D. Mass. 2011)(citing Lynch v. Dukakis, 719 F.2d 504, 510-11 (1st 

Cir. 1983))…No one in this case wants the Secretary to cut off the roughly $60 

million Massachusetts receives from HHS.”  Id., at 61. 

 Fourth, a tie of federal funding to substantial conformity with state plan 

requirements “does not preclude a finding that the statute also confers privately 

enforceable rights.”  Connor B. v. Patrick, 771 F.Supp.2d at 168. 

 Fifth, the District Court cited this Court’s holding in Hughlett v. Romer-

Sensky, 497 F.3d 557 (6th Cir. 2006):  

In legislation enacted pursuant to the spending power, the typical 

remedy for state noncompliance with federally imposed conditions is 

not a private cause of action for noncompliance but rather action by 

the Federal Government to terminate funds to the state.” Hughlett, 497 

F.3d at 564 (quoting Pennhurst, 451 U.S. at 281).  Memorandum and 

Opinion, RE #13, Page ID #189.   

 

 In addition to the previous argument regarding funding termination, the 

provision relied upon in Hughlett was far different than the one in the present case.  

It makes bare reference to the ultimate beneficiary and certainly not in the manner 

of mandating a payment.  Instead it outlines the child support disbursement 

procedures the state must follow.  Significantly, the statute’s comprehensive 
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enforcement scheme was a major factor influencing this Court to find an aggregate 

focus.  

 Sixth, the District Court stated that 

Additionally, “[w]hen the reference to the asserted individual right is 

in the context of describing the type of action that triggers a funding 

prohibition, an aggregate focus is evident.  Memorandum and 

Opinion, RE #13, Page ID #189.  

 

  But the children did not reference their claim to foster care maintenance 

payments in such a context.  Unlike the FERPA statute relied upon in Gonzaga, 

not a whiff of a funding prohibition can be found in 42 U.S.C. § 672(a)(1).  

 In fact, this points to the major contradiction of the District Court’s analysis, 

as well as the holdings in Midwest, and New York Citizens’ Coalition for Children 

v. Carrion, 31 F. Supp. 3d 512 (E.D.N.Y.2014).  Citing Midwest the District Court 

said, “In contrast to the decisions in Wilder and Wright in which there is no 

termination of funding associated with noncompliance, the failure to meet the 

requirements in § 672(a) “‘triggers a funding prohibition’ and the asserted right is 

only mentioned in the context of these funding prohibitions.” Midwest Foster 

Care, 712 F.3d at 1202.” Memorandum and Opinion, RE #13, Page ID #189.   

 But that is not so. This very case is proof:  the state has failed to meet the 

requirements of § 672(a) by not providing the children their rightful foster care 

maintenance payments yet there was no funding prohibition.  Thus, the children 
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did not assert their rights in the context of any action that would trigger a funding 

prohibition.  

 Furthermore, there are probably other instances of state deficiencies that did 

not trigger a termination of funding.  The CWA’s remedial provisions allow the 

state ample opportunity to make the needed corrections well before funding is ever 

terminated.   

 Finally, the District Court’s ruling would deny judicial recourse even to a 

non-relative foster care child should the state stop making its foster care 

maintenance payments altogether.   

E. The CWA’s review provision evidences Congressional intent to 

make 42 U.S.C. § 672(a)(1) privately enforceable. 
 

 The federal review procedure of 42 U.S.C. § 1320a–2a calls for an initial 

review of the state plan when first enacted, and then a full review only once every 

five years thereafter (if found to be operating in substantial conformity) and a 

statewide assessment—ostensibly that the state provides—every three years.  45 

CFR 1355.32 (a)-(b). 

 Even then the reviews are focused on the quality of the case review system, 

staff training, community responsiveness, foster and adoptive parent licensing, 

recruitment and retention, and outcome assessments of safety, permanence and 

well-being of the children and families served.  45 CFR 1355.33(b)(1)-(2).  On-site 

reviews are limited to a sample of 30-50 cases.  45 CFR 1355.33(c) (5).  The 
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regulations say nothing about a review of foster care maintenance payments at all, 

much less whether they are being made on behalf of all eligible children like D.O. 

and A.O.   

 Further, the CWA’s review provision is not comprehensive or exclusive.   

Nothing in the statute preempts the family from seeking relief under § 1983.  It is 

essential that they have this right for it is possible, if not likely, the state’s failure to 

follow the law has never come to light.2 Without this vital Section 1983 action the 

children may never receive their rightful due.   

II. The foster care maintenance payments constitute a property 

interest entitling the family to due process protection. 

 

As we have argued throughout, the family has established a valid property 

interest in foster care maintenance payments.  They have a “legitimate claim of 

entitlement” to them.  Board of Regents of State Colleges v. Roth, 408 U.S. 564, 

577 (1972).   They are entitled to due process.  Yet Secretary Glisson has 

wrongfully refused to give them their federally mandated payments.  She has 

thereby violated the family’s due process guarantees under the Fourteenth 

Amendment to the United States Constitution and Section Fourteen of the 

Constitution of Kentucky. 

                                                           
2  Significantly, the need for such exposure was greatly reduced before April, 2013.  That is because prior to 

this date such children as D.O. and A.O., who were in approved relative foster care received “kinship care” 
benefits.   However, the state stopped funding this program after April 1, 2013, yet never started making 
mandatory payments under 42 U.S.C. § 672(a)(1). 
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III. There is no rational basis on which to discriminate against the 

children and their great-aunt. 
 

  “The Equal Protection Clause protects against arbitrary classifications, and 

requires that similarly situated persons be treated equally.”  Richland Bookmart 

Inc. v. Nichols, 278 F.3d 570, 574 (6th Cir. 2002).  Kentucky law is identical. 

(Vision Mining v. Gardner, 364 S.W.3d 455, at 465 (Ky. 2011)).   

 The children are similarly situated to those children in non-relative foster 

homes who do receive foster care maintenance payments.  They have all suffered 

the trauma of being torn away from their mother.  They have all been placed with a 

non-parent.  They are all equally poor and have similar, if not identical, child 

welfare needs.  They all meet the qualifications for the payments under 42 U.S.C. § 

672(a)(1).  Yet Secretary Glisson makes the payments to those children in non-

relative care but refuses to do so for D.O. and A.O.  Her refusal to follow federal 

law violates the children’s equal protection rights.   

 Likewise, R.O. is similarly situated to non-relative foster parents.  She is of 

limited means and was granted in forma pauperis status in the underlying action 

and for this appeal.  (District Court Virtual Order, filed 4/15/16).  Her financial 

condition was such that she could not afford to take both boys initially, and 

struggles to do so now.  As the children’s foster parent she was to receive the foster 
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care maintenance payments on their behalf.  Secretary Glisson’s refusal to follow 

the law has violated R.O.’s equal protection rights.   

 Finding that Secretary Glisson had a rational basis for treating the family 

differently, the District Court said that “The defendant contends that Congress and 

the Kentucky Legislature may rely on several rational bases for treating these 

groups differently. First, they argue that family members may need less financial 

incentive than other non-family foster care providers to take foster children into 

their homes. Moreover, the additional training and requirements for licensed 

foster-care providers justifies treating them differently… Finally, the defendant 

contends that the state’s need to maximize the state funds available, and to extend 

the federal funds allowable for reimbursement, is rational.”  Memorandum and 

Opinion, RE #13, Page ID #193.   

A. Secretary’s discrimination does not involve a state law. 

 But ours is not the typical case.  The Federal Court’s cited authorities all 

deal with state laws making a distinction between similarly-situated parties.  This 

case does not.  This case deals with a federal law that a state actor—Secretary 

Glisson—has failed to obey.  The only distinction she made was her decision to 

ignore the federal law.  Her “rational bases” are couched in terms of justifying the 

distinctions, but are really nothing more than excuses for not following the law.  

B. Secretary’s reasons fail the rational basis test. 

      Case: 16-5461     Document: 19     Filed: 07/01/2016     Page: 31



 
 

25 

 

 The Federal Court erred by agreeing that “Congress and the Kentucky 

legislature may rely on several rational bases for treating these groups differently.”  

First, because Congress did not treat the children differently in making its grant of 

foster care maintenance payments under 42 U.S.C. § 672(a)(1).  Second, because 

there is no act of the Kentucky legislature involved herein. 

 Even were the bases offered in the context of a state law, they fail the 

rational basis test.  Again, this is not the typical case.  Kentucky, through the 

agency directed by Secretary Glisson, had taken responsibility over the children 

when it removed them from their home.  This is a special relationship over which 

the state’s primary, number-one priority is the welfare of the children.  Any state 

action regarding federal foster care maintenance payments must have a rational 

basis not just to further the state’s own interest, i.e., “maximizing state funds,” but 

also to further the children’s welfare.  Refusing to make the federal payments may 

be rationally related to saving the state money, but in no way is it rationally related 

to the state’s prime duty: the children’s welfare. 

 Similarly, there is no rational basis by which a family member would have 

less financial incentive to take a foster child in their home.  On the contrary, R.O., 

an in forma pauperis grantee, has more incentive, not less.  It is only her love, 

devotion and sense of duty that incentivizes her to take care of these children 

regardless of the financial impact upon her.   
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 And there is no rational basis for treating the children differently based on 

licensure of non-relative foster care providers for two reasons:  1) R.O. had to pass 

the federally required approval process by the Secretary’s agency per 42 U.S.C. § 

672(c)(1) (listed in Argument I, D above); and, 2) the payments are made to the 

caregiver on behalf of the children.  The payments are not to “reward” one for 

being licensed.  The money does not belong to the foster parent, it belongs to the 

children.  The money goes to cover the unplanned, additional childcare expenses 

the foster parent would not have had but for their new custodial role.  Thus, the 

foster parent does not profit financially from the payments.  R.O. did all the law 

required for eligibility as a relative foster family home.  There is no rational basis 

for treating her differently. 

 The Secretary also argued that the children’s permanent status prohibits 

them from qualifying for foster care benefits regardless of their relative placement 

status.  But this does not provide a rational basis for the Secretary’s distinction.  

This is a post-judgment determination.  Thus, should this action ultimately be 

decided in the children’s favor they will then be treated like all other qualified 

children in non-relative foster care under 42 U.S.C. § 672(a)(1).  At that point in 

time the children may or may not qualify for payments as the rules dictate.   

 Most contradictory was the Federal Court’s citation of Lipscomb v. 

Simmons, 962 F.2d 1374 (9th Cir. 1992).  On the surface it looks applicable, but it 
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is not.  Lipscomb plaintiffs were relative foster care parents of children who did not 

qualify for 42 U.S.C. § 672(c)(1) foster care maintenance payments.  Oregon had a 

separate state-funded foster care payment program for all children who did not 

qualify for the federal program.  But Oregon only made payments to such children 

placed in non-relative care.  Plaintiffs were relative caregivers challenging 

Oregon’s distinction under Oregon state law.   

In fact, Lipscomb actually proves what the family has claimed from the 

start—that they qualify for and should have received these payments.  The 

Lipscomb court noted that   

 “Oregon participates in the federal Foster Care Maintenance Payments 

program, Title IV-E of the Social Security Act, 42 U.S.C. §§ 670-676.  Federally 

funded foster care is administered under federal regulations which require equal 

payments to relatives and non-relatives in foster care placements that qualify 

for Title IV-E payments.”  Id., at 1376, referring to 42 U.S.C. § 672(a)(1), the 

provision on which the family base their claim (emphasis ours). 

 The court continued, “Oregon has a separate system for funding the foster 

care of children who are not eligible under Title IV-E. [2] Under this program, the 

State assists only children who are placed with foster parents who are not related to 

them. See Or.Rev.Stat. § 418.625(2). Only the state-funded child care regulations 

      Case: 16-5461     Document: 19     Filed: 07/01/2016     Page: 34



 
 

28 

 

which apply to children not eligible for Title IV-E money are challenged in this 

case.” Id., at 1376. 

 Thus, Lipscomb is not comparable to the present case as it involved a 

distinction made under a state statute.  The children in our case fit under the 

category of children in “foster care placements that did qualify for Title IV-E 

payments” and who therefore would not have been subject to the Oregon state 

statute.  Lipscomb is not relevant to them.   

 But Lipscomb was very relevant—and accurate—when it said that “The state 

wishes to take advantage of relatives who are willing and able to take care of foster 

children regardless of whether they receive help from the state.”  Id., at 1380.  That 

is exactly right—the state wishes to take advantage of relatives like R.O.  Without 

this Section 1983 opportunity to enforce their rights, it is an unfair one at that.   

 The Secretary did not have a rational basis on which to discriminate against 

the family.  As a result, her failure to honor federal law is a violation of their equal 

protection rights.   

CONCLUSION 

 The family respectfully submits that 42 U.S.C. § 672(a)(1) grants them a 

right to foster care maintenance payments.  The provision meets the Blessing and 

Gonzaga tests for private enforceability.  They risk forever losing what is rightfully 

due them if not allowed to pursue this Section 1983 action.  For these reasons, and 
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based on the arguments and authorities cited above, the family respectfully 

requests that this Court reverse the District Court’s grant of summary judgment 

dismissing their action. 
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ADDENDUM 

DESIGNATION OF RELEVANT DISTRICT COURT RECORDS 

The following are relevant under Sixth Circuit Rule 30(g). 

 

Record No. Description of Relevant Document Page ID # Range 

13 Memorandum Opinion and Order 177 

14 Judgment 196 

15 Notice of Appeal 198 
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