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1 

Introduction 

Defendants Lac du Flambeau Band of Lake Superior Chippewa Indians (the 

“Tribe”), President Henry St. Germaine, and the L.D.F. Business Development 

Corporation (the “Corporation”) (collectively, the “Employers”) assert numerous 

dispositive impediments to Plaintiffs Jeannine Bruguier’s and Joni R. Theobald’s 

(collectively, the “Employees”) suits.1 To duck these fatal blows, the Employees 

conflate issues and twist codified language. But their efforts make clear the errors 

in their logic. Federal law simply does not support the Employees’ persistent efforts 

to obtain federal intervention in this purely governmental tribal affair. Therefore, 

the Court must dismiss these cases. 

Argument 

I. The Court Must Dismiss All of the Claims Against President St. 
Germaine—Counts II in Both Complaints—Because the Employees 
Forfeited Those Claims. 

The Employees assert that they “have elected not to proceed on the [Title VII] 

claims against [President St. Germaine] . . . and therefore do not address such 

claims in th[eir] brief.” Resp. Br. at 2 n.1. Yet they have failed to file a notice of 

dismissal or a stipulation of dismissal under Rule 41 of the Federal Rules of Civil 

Procedure. The Court should resolve this situation by dismissing the claims. 

This resolution would not be without precedent. In Williams v. Doyle, the 

defendants moved to dismiss numerous claims. 494 F. Supp. 2d 1019, 1022 (W.D. 

                                                 
11 Again, despite the moniker they chose for convenience, the Employers refute that 
they are, in fact, employers for purposes of Title VII. 
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Wis. 2007). With respect to certain of those claims, rather than respond to the 

arguments, the plaintiff asserted that he was withdrawing them. Id. at 1023. But 

despite this assertion, the plaintiff kept the claims in a proposed amended 

complaint that he included with a motion for leave to amend. Id. Ultimately, this 

Court concluded that that “[t]o the extent plaintiff intended to keep any of [the] 

claims, . . . he . . . forfeited them by failing to respond to any of the defendants’ 

arguments relating to those claims in the motion to dismiss.” Id. at 1024. The Court 

dismissed the claims accordingly. Id. at 1031-32. 

The situation here is virtually identical to Williams. The Employees have 

responded to a motion to dismiss by stating that they will not pursue their Title VII 

claims against President St. Germaine, and they have affirmatively declined to 

address the arguments in support of dismissing those claims. See id. at 1022-23. 

But similarly to the plaintiff in Williams, the Employees have allowed these claims 

to live on. See id. at 1023-24. To resolve this issue, the Court should adopt the 

reasoning in Williams and treat the Employees’ Title VII claims against President 

St. Germaine as forfeited and dismiss them accordingly.2 

                                                 
2 The Employers note that their principal brief provides three distinct grounds for 
dismissing the Employees’ Title VII claims against President St. Germaine, if the 
Court does not conclude that the Employees have forfeited those claims. Prin. Br. at 
10-11, 18-21, 22-24. 
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II. The Court Must Dismiss All of the Claims Against the Tribe and the 
Corporation—Counts I, III, IV, V, VI, and VII in Both Complaints and Count 
VIII in Theobald’s Complaint—for Lack of Subject-Matter Jurisdiction. 

a. The Employers’ Subject-Matter-Jurisdiction and Sovereign-Immunity 
Arguments Are Distinct. 

The Employees suggest that the Employers wrongfully brought their motion 

to dismiss under Rule 12(b)(1) of the Federal Rules of Civil Procedure for lack of 

subject-matter jurisdiction, because sovereign immunity must be raised under Rule 

12(b)(6) of the Federal Rules of Civil Procedure. Resp. Br. at 3. This argument is 

premised on a conflation of issues, which the Employers clearly and rightly treated 

as distinct from one another: (1) lack of subject-matter jurisdiction due to the 

frivolity of the claims, based on the language of Title VII and precedent and (2) 

tribal sovereign immunity, based on precedent. 

The Employees’ error is not the first of its kind. In Johnson v. Choctaw 

Management/Services Enterprise, the plaintiff asserted a Title VII claim against a 

tribal entity, and the district court dismissed it based on Title VII’s express 

exemption for Indian tribes. 149 Fed. App’x 800, 801 & n.1 (10th Cir. 2005). On 

appeal, the plaintiff argued that the tribal entity had waived its sovereign 

immunity. Id. at 802. The Tenth Circuit Court of Appeals noted that the plaintiff’s 

argument “conflate[d] the doctrine of tribal immunity and Title VII’s express 

exemption of Indian tribes from its coverage. Therefore, she fail[ed] to address the 

basis underlying [the tribal entity’s] dismissal.” Id. 

Similarly, in Bales v. Chickasaw Nation Industries, the defendant, a tribal 

entity, argued that it was entitled to dismissal of a Title VII claim, because it was 

Case: 3:16-cv-00604-jdp   Document #: 16   Filed: 12/08/16   Page 10 of 32



4 

immune from suit. 606 F. Supp. 2d 1299, 1037 (D.N.M. 2009). The plaintiff 

countered that the express exemption for Indian tribes under Title VII did not apply 

to the defendant. Id. The court stated, “Plaintiff inappropriately conflates the 

distinct concepts of tribal sovereign immunity and Title VII’s exemption of Indian 

tribes. . . . [T]he applicability of a statute to a tribe is a separate issue from the 

issue of tribal sovereign immunity.” Id. (citations omitted). 

Here, as in Johnson and Bales, the Employees are simply conflating two 

distinct issues. The Employers’ have not made the same mistake. They have 

properly brought their motion on two separate bases.3 

b. The Employees’ Title VII claims against the Tribe and the 
Corporation—Counts I, III, and IV in both complaints—are frivolous. 

i. The Court Cannot Obtain Subject-Matter Jurisdiction 
Through a Waiver of Sovereign Immunity. 

The Employees’ primary argument in opposition to dismissal for lack of 

subject-matter jurisdiction is that a federal court can obtain subject-matter 

jurisdiction over Title VII claims against an Indian tribe by virtue of a lack of or 

through a waiver of tribal sovereign immunity. Resp. Br. at 4-5. Essentially, they 

                                                 
3 Incidentally, the Employees’ conflation of the issues has also led them to accuse 
the Employers of improperly including exhibits with their principal brief. But the 
Court can and should consider these exhibits in its review of the Employers’ motion 
to dismiss to ensure that it does not exceed its jurisdiction. Bastien v. AT & T 
Wireless Servs., Inc., 205 F.3d 983, 990 (7th Cir. 2000) (“On a motion to dismiss 
under Rule 12(b)(1), the court is not bound to accept the truth of the allegations in 
the complaint, but may look beyond the complaint and the pleadings to evidence 
that calls the court’s jurisdiction into doubt.”); Int’l Harvester Co. v. Deere & Co., 
623 F.2d 1207, 1210 (7th Cir. 1980) (“Where the defendant raises factual questions 
concerning jurisdiction, the court need not accept the allegations of the complaint as 
true; the court may look behind the complaint and view the evidence to determine 
whether a controversy in fact exists.”). 
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ask the Court to conclude that the Tribe and the Corporation conferred it with 

subject-matter jurisdiction by purportedly not possessing or waiving their sovereign 

immunity to these suits. This, the Court cannot do. 

“Jurisdiction in the strongest sense is a case or controversy within the 

meaning of Article III. . . . Another, slightly weaker, sense of the term is the 

statutory grant of adjudicatory power.” Kanar v. United States, 118 F.3d 527, 529 

(7th Cir. 1997) (quotation omitted). “The jurisdiction of the Federal courts, under 

[Article III of the United States Constitution], depends upon and is regulated by the 

laws of the United States.” Homes Ins. Co. of N.Y. v. Morse, 87 U.S. 445, 453 (1874). 

And Article I of the United States Constitution vests “[a]ll legislative powers . . . in 

a Congress of the United States.” In other words, “federal courts are courts of 

limited jurisdiction, jurisdiction delineated by Congress.” Crouse v. Creanza, 658 F. 

Supp. 1522, 1524 (W.D. Wis. 1987) (emphasis added). Thus, “no action of [a party] 

can confer subject-matter jurisdiction upon a federal court.” Ins. Corp. of Ireland v. 

Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 (1982). 

The Employees attempt to skirt this constitutional blockade by quoting the 

following passage from Nanomantube v. Kickapoo Tribe in Kansas, 631 F.3d 1150, 

1152 (10th Cir. 2011): “Thus, the Tribe’s sovereign immunity from suit remains 

intact unless the Tribe has clearly and unequivocally waived its sovereign immunity 

with respect to Title VII claims.” Resp. Br. at 5. The suggestion, at least according 

to the Employees, is that the Tenth Circuit was signaling that a waiver of sovereign 

immunity with respect to Title VII claims somehow triggers subject-matter 
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jurisdiction. What the Employees chose not to mention is that the Tenth Circuit 

clearly explained that sovereign immunity created a separate issue from the 

substance of Title VII itself: “Because we affirm the dismissal of the case on 

sovereign immunity grounds, we need not and do not address the question of how 

[the exclusion for Indian tribes] might affect the merits of [the plaintiff’s] Title VII 

claim.” Nanomantube, 631 F.3d at 1152 n.1. Nanomantube simply is not on point. 

Nor is Smith v. Potawatomi Bingo Casino, in which the sole basis for the tribal 

entity’s motion to dismiss was sovereign immunity. No. 12-CV-01280 (E.D. Wis. 

Aug. 1, 2013) (available on PACER). 

However, the Tenth Circuit has addressed the very argument made by the 

Employees. In Johnson, when asked to conclude that a tribal entity had waived its 

sovereign immunity to Title VII claims, the court explained, “Even if we were to 

hold that [the tribal entity] had somehow waived or was not entitled to tribal 

immunity, that alone would not create subject matter jurisdiction in the federal 

court with respect to [the plaintiff’s] Title VII claim.” 149 Fed. App’x at 803. 

Similarly, when presented with the argument that an Indian tribe “intended to 

subject [one of its entities] to the dictates of Title VII,” the Tenth Circuit explained 

that “this intent could not unilaterally create subject matter jurisdiction in the 

federal court.” Duke v. Absentee Shawnee Tribe of Oklahoma Hous. Auth., 199 F.3d 

1123, 1125-26 (10th Cir. 1999). These cases make clear that a tribe’s or tribal 

entity’s immunity status is a distinct issue from the express exemption for Indian 

tribes in Title VII. Accordingly, courts must both assure themselves of their subject-
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matter jurisdiction over Title VII claims against tribes and tribal entities, as well as 

determine the immunity status of those tribes and tribal entities. 

ii. The Corporation is an “Indian tribe” under Title VII. 

The Employees “do not concede” that the Corporation is an Indian tribe for 

purposes of Title VII, but they do agree that it may be. See Resp. Br. at 12-14. Yet, 

instead of meeting their burden to prove the Court’s subject-matter jurisdiction, 

Muscarello v. Ogle Cnty. Bd. of Comm’rs., 610 F.3d 416, 425 (7th Cir. 2010), the 

Employees complain that the Employers have “cherry-pick[ed] certain corporate 

records that were improperly attached as exhibits.” Resp. Br. at 13. 

As previously explained, the Employers have attached their exhibits in 

conjunction with their arguments under Rule 12(b)(1). Therefore, the Court “may 

look behind the complaint and view the evidence to determine whether a 

controversy in fact exists.” Int’l Harvester Co., 623 F.2d at 1210.4 

And as the Employers’ exhibits clearly established, the purpose and structure 

of the Corporation mirrors that of entities that other circuit courts have held are 

                                                 
4 The Employers also note that their exhibits are subject to judicial notice. All of the 
exhibits are housed with either (1) the Tribal Secretary and the United States 
Department of the Interior or (2) the Equal Employment Opportunity Commission; 
they are open to inspection by the Employees; and their accuracy is beyond dispute. 
See Fed. R. Evid. 201; Menominee Indian Tribe of Wisconsin v. Thompson, 161 F.3d 
449, 456 (7th Cir. 1998) (stating that “[j]udicial notice of . . . documents contained in 
the public record . . . is proper”); Ruca Hardware, Ltd. v. Chien, No. 94 C 3635, 1995 
WL 307172, at *8 n.13 (N.D. Ill. May 17, 1995) (taking judicial notice of plaintiff’s 
articles of incorporation); Intermedics, Inc. v. Ventritex, Inc., 775 F. Supp. 1258, 
1261 (N.D. Cal. 1991) (stating that “[f]acts properly held the object of judicial notice 
[even] in the context of a motion to dismiss under 12(b)(6) include, among others, 
records and reports of administrative bodies”). Thus, not only are the exhibits 
proper for consideration of the Employers’ arguments under Rule 12(b)(1), they are 
proper for consideration of the remainder of the Employers’ arguments. 
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entitled to status as an Indian tribe under Title VII. The Tribal Council created the 

Corporation to “promote the economic development of the [Tribe],” the precise 

purpose for which Congress exempted Indian tribes from Title VII. Compare Dille v. 

Council of Energy Res. Tribes, 801 F.2d 373, 375 (10th Cir. 1986), with Tribal 

Council Res. 370(12) (Exhibit E to Prin. Br.); L.D.F. Bus. Dev. Corp. Articles of 

Incorporation art. 5 (Exhibit F to Prin. Br.). The Tribe solely owns the Corporation, 

L.D.F. Bus. Dev. Corp. Articles of Incorporation art. 6, and as in Charland v. Little 

Six and Pink v. Modoc Indian Health Project, Inc., the Corporation serves as an arm 

of the Tribe. Compare Charland, 198 F.3d 249 (Table), at *1 & n.2 (8th Cir. 1999) 

and Pink, 157 F.3d 1185, 1188 (9th Cir. 1998), with L.D.F. Bus. Dev. Corp. Articles 

of Incorporation art. 5. Moreover, as in Duke, the Tribal Council “has exclusive 

control over the appointment and removal of its decisionmakers.” Compare 199 F.3d 

at 1125, with L.D.F. Bus. Dev. Corp. Articles of Incorporation art. 7; L.D.F. Bus. 

Dev. Corp. By-Laws art. 8. And as in Dille, the appointed board members make all 

decisions pertaining to operation of the Corporation. Compare 801 F.2d at 376, with 

L.D.F. Bus. Dev. Corp. Articles of Incorporation art. 7; L.D.F. Bus. Dev. Corp. By-

Laws art. 3 (Exhibit G to Prin. Br.). Thus, the Corporation “falls within the scope of 

the Indian Tribe exemption of Title VII.” Pink, 157 F.3d at 1188. 

c. The Court possesses no supplemental jurisdiction over the Employees’ 
state-law claims against the Tribe and the Corporation—Counts V, VI, 
and VII in both complaints and Count VIII in Theobald’s complaint. 

The Employees argue that, under 28 U.S.C. § 1367, the Court has 

supplemental jurisdiction over the state-law claims, because the Court has subject-
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matter jurisdiction over the Title VII claims. Resp. Br. at 17. But as the Employers 

argued in their principal brief, where a “federal law claim cannot successfully 

invoke federal jurisdiction . . . [,] it cannot provide a perch on which to seat 

nonfederal claims in the name of the federal courts’ supplemental jurisdiction.” In 

re African-American Slave Descendants Litig., 471 F.3d 754, 757-58 (7th Cir. 2006) 

(citations omitted). 

Here, the Employees have not raised colorable Title VII claims against the 

Tribe, President St. Germaine, or the Corporation. Thus, they have failed to invoke 

the Court’s jurisdiction, and the Court cannot exercise supplemental jurisdiction 

over their state-law claims. Accordingly, the Court must dismiss those claims.  

III. The Court Must Dismiss All of the Claims Against the Tribe and the 
Corporation—Counts I, III, IV, V, VI, and VII in Both Complaints and Count 
VIII in Theobald’s Complaint—Under Controlling Federal Indian Law. 

a. The Court should dismiss all of the Claims against the Tribe and the 
Corporation—Counts I, III, IV, V, VI, and VII in both complaints and 
Count VIII in Theobald’s complaint—because the Tribe and the 
Corporation are immune from suit. 

i. The Corporation possess sovereign immunity. 

The Employees appear to concede that the Tribe possesses sovereign 

immunity. But they argue for discovery on the question of the Corporation’s shared 

immunity. The Employees cite no legal authority for this position. Indeed, 

controlling precedent supports the contrary result. 

As this Court has clearly stated, “In the absence of a clear waiver, suits 

against tribes (and tribal corporations) are barred by sovereign immunity.” Wells 

Fargo Bank, N.A. v. Lake of the Torches Economic Development Corporation, 677 F. 
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Supp. 2d 1056, 1061 (W.D. Wis. 2010). Neither this Court nor the Seventh Circuit 

has outlined the definitive test of whether a tribal corporation shares a tribe’s 

sovereign immunity. But inWells Fargo, the Court relied simply on the facts that 

the tribal corporation was wholly-owned by the Tribe and established under tribal 

law. Id. at 1057. Similarly, in Altheimer & Gray v. Sioux Manufacturing Corp., the 

Seventh Circuit was satisfied that the tribal corporation was “a wholly-owned tribal 

corporation and governmental subdivision of the [tribe], organized under the Tribe’s 

Law and Order Code.” 983 F.2d 803, 806 (7th Cir. 1993). And in Stifel, Nicolaus & 

Co., Inc. v. Lac du Flambeau Band of Lake Superior Chippewa Indians, the Seventh 

Circuit merely noted that the tribal corporation was “wholly owned” by the Tribe. 

807 F.3d 184, 188 (7th Cir. 2015). The same is true in this case, as the Employers 

demonstrated with supporting judicially noticeable exhibits. Tribal Council Res. 

370(12); L.D.F. Bus. Dev. Corp. Articles of Incorporation; L.D.F. Bus. Dev. Corp. By-

Laws. Notably, the Employees do not dispute these facts. The Corporation shares 

the Tribe’s immunity and a fishing expedition cannot save the Employees’ claims. 

ii. The sue-and-be-sued clause in the corporate charter of a 
distinct non-party corporation does not waive sovereign 
immunity from these suits. 

The Employees persist in their claim that a sue-and-be-sued clause in a 

corporate charter for a corporation that is not a party to this case—not the 

Corporation—waives both the Tribe’s and the Corporation’s immunity from this 

suit. Emps. Br. at 5-7. This analysis misses the mark. 

First, regardless of whether the sue-and-be-sued clause in the corporate 

charter for the non-party Section 17 corporation waives that non-party corporation’s 
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sovereign immunity from some hypothetical suit against that non-party corporation 

(a point that the Employers do not concede but is in any case irrelevant here), any 

such waiver by that non-party corporation does not apply to the Corporation that 

the Employees sued. Prin. Br. at 15. The Employees do not argue otherwise. 

The Employees query whether the Corporation’s corporate charter differs 

from the corporate charter of the non-party corporation. See Resp. Br. at 7. It does. 

Corp. Charter of the Lac du Flambeau Band of Lake Superior Chippewa Indians of 

the Lac du Flambeau Reservation (Exhibit H). The relevant language of the 

Corporation’s corporate charter is much more restrictive than that of the non-party 

corporation.  Compare Corp. Charter of the Lac du Flambeau Band of Lake 

Superior Chippewa Indians of the Lac du Flambeau Reservation § 5(i) with L.D.F. 

Bus. Dev. Corp. Articles of Incorporation art. 6.05.5 But regardless, the Employees 

quoted the sue-and-be-sued clause of the nonparty Section 17 corporation their 

complaints. Bruguier Compl. ¶ 5; Theobald Compl. ¶ 6. As it must, this motion to 

dismiss tests the allegations that appear on the face of the Employees’ Complaints. 

Second, the Employees do not refute that at most, a tribal corporation’s sue-

and-be-sued clause can only support suits against Indian tribes acting in 

commercial capacities, not governmental capacities. See, e.g., Ute Distribution 

Corp. v. Ute Indian Tribe, 149 F.3d 1260, 1268 (10th Cir. 1998); Rosebud Sioux 

                                                 
5 The Court may consider Exhibit H, because it is critical to the Employees’ 
complaints and expressly referenced in them. See Geinosky v. City of Chicago, 675 
F.3d 743, 745 n.1 (7th Cir. 2012). It is also housed by the Department of the 
Interior. See Intermedics, 775 F. Supp. at 1261. 
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Tribe v. Val-U Const. Co., 50 F.3d 560, 563 (8th Cir. 1995). The Employees’ cited 

cases do not concern governmental endeavors (or in some cases, corporate sue-and-

be-sued clauses) and so are not contrary. See Stifel v. Lac du Flambeau Band of 

Lake Superior Chippewa Indians, No. 13-cv-372-wmc, 2014 WL 12489707, at *4-5 

(W.D. Wis. May 16, 2014) (involving an alleged waiver in certain bond documents 

that were the subject of the dispute); Namekagon Dev. Co. v. Bois Forte Reservation 

Housing Authority, 517 F.2d 508, 509-10 (8th Cir. 1975) (involving an alleged 

waiver in a combination of a tribal ordinance and contract, the latter of which was 

the subject of the dispute); American Indian Agricultural Credit Consortium, Inc. v. 

Standing Rock Sioux Tribe, 780 F.2d 1374, 1379-80 (1985) (involving an alleged 

waiver in promissory note that was the subject of the dispute); Cook v. Avi Casino 

Enterprises, Inc., 548 F.3d 718, 726 n.6 (9th Cir. 2008) (discussing in dictum 

whether a sue and be sued clause in a tribal enabling ordinance effectuates a 

waiver of sovereign immunity for entities created under it); Maryland Casualty Co. 

v. Citizens National Bank of W. Hollywood, 361 F.2d 517, 521-22 (5th Cir. 1966) 

(involving alleged waiver in corporate charter and dispute over construction 

contract that was, according to the Fifth Circuit, a “private transaction”); Snowbird 

Const. Co., Inc. v. United States, 666 F. Supp. 1437, 1440-41 (D. Idaho 1987) 

(involving alleged waiver in tribal ordinance enabling housing authority that was 

party to the dispute); Weeks Const., Inc. v. Oglala Sioux Hous. Auth., 797 F.2d 668, 

670 (8th Cir. 1986) (involving alleged waiver in tribal ordinance enabling housing 

authority that was party to the dispute); Native Am. Distribution v. Seneca-Cayuga 
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Tobacco Co., 546 F.3d 1288, 1293 & n.2 (10th Cir. 2008) (stating that the parties 

agreed that the sue-and-be-sued clause in the tribe’s corporate charter only waived 

the tribe’s sovereign immunity “with respect to the actions of the Tribal 

Corporation, and not the actions of the Tribe” and further questioning whether a 

sue-and-be-sued clause actually effectuates a waiver at all). 

Nor do the Employees dispute that their claims concern the Tribe as a 

sovereign governmental entity. See generally Resp. Br. Rather, they admit in their 

complaints that they held governmental offices and that they were hired and 

supervised by the Tribal Council as the governing body of the Tribe.  Bruguier 

Compl. ¶¶ 20, 22; Theobald Compl. ¶¶ 25, 27. Even if the corporate charter of the 

non-party corporation applied here (and the Employees have not alleged any facts 

against that non-party corporation), it could not waive the Tribe’s immunity for 

governmental actions.  

iii. Section 47.102 of the Lac du Flambeau Tribal Code does 
not waive the Tribe’s and the Corporation’s sovereign 
immunity for these suits. 

The Employees further rely on Section 47.102 of the Lac du Flambeau Tribal 

Code as a purported waiver of the Tribe’s and the Corporation’s immunity from this 

suit. Resp. Br. at 7-12. That section provides: “The provisions of the Federal Labor 

Act, United States Code Title 29, and any rules or orders of any Federal 

administrative agency promulgated thereunder, are hereby incorporated as tribal 

law as if fully set forth herein.” Lac du Flambeau Tribal Code § 47.102. 

First, although the Employees suggest that Section 47.102 “expressly 

subjects the Tribe to federal labor law[,]” Resp. Br. at 7, they point to no language in 
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Section 47.102 that actually does this. Rather, as the Employers have previously 

explained, Section 47.102 merely adopts certain federal law as tribal law. On this 

point, too, the Employees’ reliance on C & L Enterprises, Inc. v. Citizen Band of 

Potawatomi Tribe of Oklahoma, 532 U.S. 411 (2001) and Stifel, 2014 WL 12489707, 

is misplaced. 

In C & L Enterprises, the tribe agreed to binding arbitration and to adhere to 

the American Arbitration Association Rules, which provided that any arbitration 

award could be reduced to judgments in federal and state courts. See 532 U.S. at 

415, 419. Similarly, in Stifel, the tribal corporation agreed to a contract clause that 

stated it “expressly waive[d] its sovereign immunity from suit.” 2014 WL 12489707, 

at *5. Here, Section 47.102 does not contain any language binding the Tribe or the 

Corporation to a dispute-resolution forum or state that any award could be reduced 

to judgment in federal or state court. Nor does it say that the Tribe or the 

Corporation expressly waive their sovereign immunity. Indeed, Section 47.102 does 

not even mention either the Tribe or the Corporation. It is not the “clear” waiver of 

sovereign immunity that C & L Enterprises requires. 532 U.S. at 418. 

Second, the Employees argue that the phrase “Federal Labor Act” in Section 

47.102 is ambiguous and should be construed to mean “federal labor law,” including 

Title VII. Resp. Br. at 8. Of course, the interpretation of tribal law is a matter best 

left to the tribal courts. But, regardless, this tortured reading of Section 47.102 

must fail. As the Supreme Court has said, a waiver of sovereign immunity must be 

“clear.” Id. Thus, the Employees’ admission that the phrase “Federal Labor Act” is 
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ambiguous only hinders their argument that Section 47.102 is a waiver of sovereign 

immunity. Moreover, the Employees’ reading is unreasonable. The Tribal Council 

included the term “Act,” which clearly means that it intended to refer to specific 

legislation. The most reasonable interpretation of Section 47.102 is that Title 29 of 

the United States Code was included as a citation to help clarify the legislation that 

the Tribal Council intended to adopt. And Title VII, under which the Employees 

bring all of their claims, does not fall within Title 29 of the United States Code. 

And, even if the Employees are correct that Section 47.102 (1) applies federal 

law to the Tribe and the Corporation and (2) adopts Title VII, their argument for a 

waiver still falls flat. Title VII includes an express exemption for Indian tribes. And 

at least one circuit court has read that exemption as evidence of an intent by 

Congress not to waive tribal sovereign immunity. See Nanomantube, 631 F.3d at 

1152 (“[R]ather than expressing any intention to abrogate tribal immunity, 

Congress specifically exempted Indian tribes . . . .”). At each turn, Section 47.102 is 

not the “clear” waiver of immunity that the Employees need. 

Third, and finally, the Employees argue that through the YouthBuild 

program, the Tribe and the Corporation consented to various federal labor laws and 

regulations, including 29 C.F.R. Part 31. To be sure, neither Employee plead this in 

their complaint. See generally Bruguier Compl.; Theobald Compl. Regardless, aside 

from 29 C.F.R. Part 31, the Employees cite to no other federal labor laws. And 29 

C.F.R. Part 31 deals with administration of Title VI of the Civil Rights Act of 1964, 

not Title VII, under which the Employees bring these claims. 29 C.F.R. § 31.1. Thus, 
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even if their complaint had raised this issue, and even if the program imported 

federal law (a point the Employers contest), the Employees still have not 

demonstrated a waiver of immunity from the claims they have lodged. 

b. The Court should dismiss all of the claims against the Tribe and the 
Corporation—Counts I, III, IV, V, VI, and VII in both complaints and 
Count VIII in Theobald’s complaint—for failure to exhaust tribal court 
remedies. 

i. This dispute involves of tribal law. 

The Employees argue that tribal court exhaustion is “less of an issue” where 

the principal dispute involves application of federal law. Resp. Br. at 16. The 

Employees are wrong. 

The Seventh Circuit has never held that tribal court exhaustion is “less of an 

issue” where the principal dispute involves application of federal law. Rather, the 

presence of a federal question is one of many factors the Seventh Circuit directs 

court to consider in determining “whether the dispute is truly a reservation affair 

entitled to the exhaustion doctrine.” Altheimer, 983 F.2d at 814-15. And it has been 

clear to note that “[a] tribal court, presumably, is as competent to interpret federal 

law as it is state law.” Id. at 814. 

And the Employees do not even try to argue that this dispute does not involve 

significant issues of tribal law. Their very cases are premised on arguments that the 

Tribe’s adoption of Section 47.102 (1) effectuates adoption of Title VII, (2) waives its 

and the Corporation’s sovereign immunity, and (3) forecloses tribal court 

jurisdiction. Each of these questions necessitate interpretation of Section 47.102, 

which is tribal law. And no less an authority than the Supreme Court directs tribal-
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court exhaustion in cases like this because “Adjudication of such matters by any 

nontribal court . . . infringes upon tribal law-making authority, because tribal 

courts are best qualified to interpret and apply tribal law.” Iowa Mut. Ins. Co. v. 

LaPlante, 480 U.S. 9, 16 (1987). 

ii. The tribal court is not expressly prohibited from 
exercising jurisdiction over this dispute. 

The Employees argue that tribal court exhaustion is unnecessary in this case, 

because the action is “‘violative of express jurisdictional prohibitions.’” Resp. Br. at 

15 (quoting Nat’l Farmers Union Ins. Cos. V. Crow Tribe of Indians, 471 U.S. 845, 

856 (1985)). But federal courts only apply this exception where the assertion of 

tribal-court jurisdiction is “found by a federal court to be in patent violation of 

express federal law.” Basil Cook Enters., Inc. v. St. Regis Mohawk Tribe, 117 F.3d 

61, 67 (2d Cir. 1997) (emphasis added); see also El Paso Natural Gas v. Neztsosie, 

526 U.S. 473, 484-85 (1999) (stating that exhaustion of tribal-court remedies was 

not required where tribal-court claims were preempted by an “unusual” section of 

the Price-Anderson Act that “transforms into a federal action ‘any public liability 

action arising out of or resulting from a nuclear incident’” (quoting 42 U.S.C. § 

2210(n)(2)). Because the Employees did not argue that any federal law forbids a 

tribal-court suit, this exception does not apply. 

Instead, the Employees offer the novel twin arguments: (1) by adopting 

Section 47.102, the Tribe relinquished its court’s jurisdiction and (2) that in 

adopting Section 47.102, the Tribe did not require tribal court exhaustion and, 

instead, sought the federal forum. Here again, both arguments sound squarely in 
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tribal law and require interpretation of tribal law that Altheimer calls a reservation 

affair entitled to exhaustion and that Iowa Mutual says is best undertaken by a 

tribal court.  Iowa Mut. Ins. Co., 480 U.S. at 16; Altheimer, 983 F.2d at 814. 

First, Section 47.102 is not simply a waiver of sovereign immunity; it is 

substantive law, under which parties can bring claims. And Section 47.103 of the 

Lac du Flambeau Tribal Code states: “The tribal court shall have jurisdiction over 

all cases arising under . . . sec. 47.102 where the transaction or occurrence giving 

rise to the cause of action arose within the exterior boundaries of the Lac du 

Flambeau Reservation . . . .” Therefore, by relying on Section 47.102 to bring their 

claims, the Employees are actually bringing claims that tribal law says are squarely 

within the Tribal Court’s jurisdiction. 

Second, while the Employers dispute that they are subject to Section 47.102, 

even if they were, this case would contrast sharply with Altheimer. In that case, the 

tribal entity agreed, in a letter of intent, to submit to the venue and jurisdiction of 

federal and state courts. 983 F.2d at 815. Based on that letter of intent, the Seventh 

Circuit concluded that the tribal entity “wished to avoid characterization of the 

contract as a reservation affair by actively seeking the federal forum.” Id. Here, 

Section 47.103 provides no language indicating an agreement to submit to venue 

and jurisdiction of federal courts. Quite the opposite, it directs litigants to the Tribal 

Court. And, again, all of these inquiries ultimately require interpretation of tribal 

law, which further bolsters the position that this is, in fact, a reservation affair. See 

id. at 814. 
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iii. Requiring tribal court exhaustion would not hinder the 
Tribe’s law-making ability. 

Relying on Altheimer, the Employees argue that the Court should not require 

tribal court exhaustion, because it would undermined the Tribe’s law-making 

ability. Resp. Br. at 16-17. That is 180-degree backwards from controlling case law. 

In adopting Section 47.103, the Tribe set forth its desire that the Tribal Court 

would hear claims raised under Section 47.102. This is exactly the opposite 

situation from Altheimer, in which the tribal entity agreed to “submit to the venue 

and jurisdiction of federal and state courts.” 983 F.2d at 815. Moreover, under 

controlling case law, the Employees’ invitation that this Court interpret that 

interplay in the Tribal Court’s stead undermines tribal law-making. “Adjudication 

of such matters by any nontribal court . . . infringes upon tribal law-making 

authority, because tribal courts are best qualified to interpret and apply tribal law.” 

Iowa Mut. Ins. Co., 480 U.S. at 16. Both logic and case law demonstrate that 

requiring the Employees to exhaust their tribal court remedies would promote the 

Tribe’s self-government and self-determination—as the Supreme Court recognizes. 

iv. Circuit courts have required exhaustion even without a 
first-filed tribal court action. 

Finally, the Employees note that the Seventh Circuit has never answered the 

question of whether the tribal-court-exhaustion rule applies without a first-filed 

tribal court action. Resp. Br. at 14-15 (citing Stifel, Nicolaus & Company, 807 F.3d 

184 and Altheimer, 983 F.2d 803). This is true. But contrary to the Employees’ 

supposition, the Seventh Circuit’s silence does not mean the rule does not apply. It 

only means the Seventh Circuit has not yet decided the question. 
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But other circuit courts, on the other hand, have. And of the four that appear 

to have addressed the question, three agree that tribal court exhaustion does not 

require a pending tribal court action. See, e.g., Marceau v. Blackfoot Hous. Auth., 

540 F.3d 916, 921 (9th Cir. 2008) (“[T]he absence of any ongoing litigation over the 

same matter in tribal courts does not defeat the tribal exhaustion requirement.” 

(quotation omitted)); United States v. Tsosie, 92 F.3d 1037, 1041 (10th Cir. 1996) 

(“[T]he exhaustion rule does not require an action to be pending in tribal court.”); 

Duncan Energy v. Three Affiliated Tribes of the Fort Berthold Reservation, 27 F.3d 

1294, 1302-03 (8th Cir. 1994) (J. Loken, concurring) (noting that the majority 

required the parties to exhaust their tribal court remedies despite the lack of a 

pending tribal court action). The justification for this conclusion is sound. As one 

judge reasoned,  

the reasons for exhaustion cited in National Farmers Union—the 
policy of supporting tribal self-government, the advantages of allowing 
a full record to be developed in tribal court, and the benefit of receiving 
the tribal court’s expertise on these issues of tribal sovereignty—apply 
whether or not the dispute is already pending in the tribal court. 
 

Duncan Energy, 27 F.3d at 1303. 

In contrast, only the Second Circuit has held that tribal-court exhaustion 

requires a pending tribal court action. Garcia v. Akwesasne Hous. Auth., 268 F.3d 

76, 84 (2d Cir. 2001).  But the Second Circuit was clear to tailor its holding to facts 

that do not apply here: “We hold that where no ongoing tribal proceeding exists, and 

a non-member of the tribe properly invokes the jurisdiction of a federal court to 

litigate non-tribal law, the tribal exhaustion rule does not mandate abstention, and 
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the district court must therefore fulfill its unflagging obligation to exercise its 

discretion.” Id. (emphasis added). Because Theobald and Bruguier are tribal 

members, and because they are asserting claims that involve significant issues of 

tribal law, this Court should decline to follow Garcia. Instead, the Court should 

follow the sound reasoning of Marceau, Tsosie, and Duncan Energy. 

IV. The Court Should Dismiss All Claims Against the Corporation—Counts I, III, 
IV, V, VI, VII, and VIII in Theobald’s Complaint—for Failure to State a 
Claim upon Which Relief May be Granted. 

As the Employers explained in their principal brief, Theobald asserts exactly 

one fact pertaining to the Corporation: that it is “a joint employer” with the Tribe. 

Theobald Compl. ¶ 4. But Theobald alleges no facts to support her belief that the 

Corporation was a joint employer or facts pertaining to actions of the Corporation 

that support her claims against it under Title VII or state law. Simply put, 

Theobald has failed to “give the [Corporation] fair notice of what the . . . [claims are] 

and the grounds upon which [they] rest[]” or to establish that she is “entitled to 

relief.” Olson v. Champaign Cnty., 784 F.3d 1093, 1098-99 (7th Cir. 2015) 

(quotations omitted). 

The Employees do not respond to this argument. Instead, they argue that the 

Corporation may be a joint employer and that discovery is necessary to establish an 

employer-employee relationship. Resp. Br. at 13-14. But the case they rely on belies 

their suggestion that Theobald has no greater obligation than to assert her “belief” 

at this juncture. 
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In Tamayo v. Blagojevich, the plaintiff alleged that the defendant was a joint 

employer with her direct employer and subject to her Title VII claim. 526 F.3d 1074, 

1080 (7th Cir. 2008). The district court dismissed the claim against the defendant, 

reasoning that the plaintiff’s complaint established that the defendant was not her 

employer or that it had de facto control over her employment. Id. On appeal, the 

defendant supported the dismissal, arguing that although an employee may have 

multiple employers, the plaintiff failed to allege an employer-employee relationship 

existed. Id. at 1087-89. The Seventh Circuit Court of Appeals reversed. Id. at 1092-

93. In so doing, it noted multiple allegations in the complaint that would support a 

conclusion that the defendant exerted sufficient control over the plaintiff to be 

considered a joint employer. Id. at 1087-88. The complaint included multiple facts 

that demonstrated the defendant exercised some control over the direct employer’s 

personnel decisions and controlled the plaintiff’s compensation. Id. 

The Seventh Circuit went on to explain that the defendant could be held 

liable under Title VII as an affiliate of the direct employer if it “directed the 

discriminatory act, practice, or policy of which the employee is complaining.” Id. at 

1088 (quotation omitted). Because the plaintiff alleged that the defendant controlled 

her salary, the basis for the suit, the Seventh Circuit concluded that the complaint 

could survive a motion to dismiss. Id. at 1088-89. 

This case is absolutely distinguishable from Tamayo. Theobald has not 

asserted a single fact to support her “belief” that the Corporation is a joint employer 

liable under Title VII. And such an assertion would not pass the plausibility 
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standard laid down in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 556-57 (2007), 

because Theobald held a government title with the Tribe. Theobald has also 

asserted no facts suggesting that the Corporation exercised any control over her. 

Finally, Theobald has asserted no facts suggesting that the Corporation directed 

any of the discriminatory acts she is alleging under Title VII. And, again, such an 

assertion, would be implausible, see id., given that the Tribe owns and operates the 

Corporation, not vice versa. 

The deficiencies in Theobald’s complaint wreak even greater havoc on her 

state-law claims. The joint-employer approach relied upon by the Employees applies 

to Title VII claims. But the Employees have offered no explanation why it would 

also apply to their state-law claims, and they provide no other explanation why they 

need not allege any facts suggesting the Corporation’s involvement in those alleged 

acts. Thus, Theobald’s complaint fails to an even greater extent to “give the 

[Corporation] fair notice of . . . the grounds upon which [her state-law claims] 

rest[].”Olson, 784 F.3d at 1098-99 (quotations omitted). 

With respect to all claims against the Corporation, Theobald has simply 

failed her pleading obligation under Rule 8 of the Federal Rules of Civil Procedure. 

Therefore, the Court must dismiss all of her claims against the Corporation. 

V. The Court Should Dismiss the State-Law Claims Against the Tribe and the 
Corporation—Counts V, VI, and VII in Both Complaints and Count VIII in 
Theobald’s Complaint—Under 28 U.S.C. § 1367(c). 

As they did in their principal brief, the Employers note that under 28 U.S.C. 

§ 1367(c), when all federal claims are dismissed prior to trial—even if the court 
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originally had jurisdiction over those claims—a presumption arises that any state 

supplemental claims should also be dismissed. Groce v. Eli Lilly & Co., 193 F.3d 

496, 501 (7th Cir. 1999). Here, in this “early stage” of the litigation, the Employees’ 

Title VII claims are subject to dismissal on numerous “legal ground.” Ross ex rel. 

Ross b. Bd. of Ed., 486 F.3d 279, 285 (7th Cir. 2007). And the Employees have made 

no effort to address the presumption in favor of dismissing their state-law claims. 

See generally Resp. Br. Regardless, the “values of judicial economy, convenience, 

fairness, and comity” clearly weigh in favor of dismissal. Groce, 193 F.3d at 501. 

Thus, the Court should decline to exercise supplemental jurisdiction over the 

Employees’ state-law cases. 

Conclusion 

The Employees seek federal intervention in purely tribal governmental 

affairs. But federal law does not support—and in fact expressly denies—their claims 

for relief. Therefore, the Employers respectfully request that the Court dismiss the 

Employees’ claims. 
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