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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

JEANINNE BRUGUIER,

Plaintiff,

v. Case No. 16-cv-604

LAC DU FLAMBEAU BAND OF LAKE SUPERIOR
CHIPPEWA INDIANS, and HENRY ST. GERMAINE,

Defendants.

JONI R. THEOBALD,

Plaintiff,

v. Case No. 16-cv-605

LAC DU FLAMBEAU BAND OF LAKE SUPERIOR
CHIPPEWA INDIANS, L.D.F. BUSINESS
DEVELOPMENT CORPORATION, and
HENRY ST. GERMAINE,

Defendants.

PLAINTIFFS’ JOINT BRIEF IN OPPOSITION TO
DEFENDANTS’ JOINT MOTION TO DISMISS

INTRODUCTION

This matter is before this Court upon the Motion to Dismiss brought by the Defendants,

Lac Du Flambeau Band of Lake Superior Chippewa Indians (the “Tribe”), L.D.F. Business

Development Corporation (the “Corporation”), and Henry St. Germaine (collectively, the

“Defendants”), seeking dismissal of Plaintiff’s complaints for lack of subject matter jurisdiction
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and/or failure to state a claim on the basis of tribal sovereign immunity and the exhaustion of

tribal remedies doctrine.1

Contrary to the Defendants’ allegations, however, the Tribe’s sovereign immunity with

respect to the present claims has been expressly waived. First, Section 5(i) of the Tribe’s

Corporate Charter specifically permits the Tribe to “sue and be sued in courts of competent

jurisdiction within the United States” – an authorization that has been recognized by this Court

and many others as grounds for an express waiver of sovereign immunity. Second, the Tribe

enacted binding legislation, Chapter 47—Labor Ordinance of the Tribal Code (the “Tribal

Ordinance”), which incorporates and fully subjects the Tribe to federal labor law, including but

not limited to the present claims arising under Title VII. Additionally, even if the Corporation is

entitled to tribal sovereign immunity (which has not been established), any such immunity has

been similarly waived. Finally, this action is not barred by the exhaustion of tribal remedies,

which the Seventh Circuit has recently explained may not even apply where there is no first-filed

tribal action, as in the present circumstance. Furthermore, the doctrine of the exhaustion of tribal

remedies is not a jurisdictional prerequisite and there are further several applicable exceptions

identified in well-established case law.

Because various issues in this case will require a fact-intensive analysis that can only

come through further discovery to which the Plaintiffs’ are entitled, dismissal of the present

claims is not appropriate. Accordingly, as further detailed below, the present Motion to Dismiss

should be denied in its entirety.

1 Please note that the Plaintiffs have elected not to proceed on the claims against Defendant Henry St. Germaine
in his individual capacity (i.e., Count II of both the Bruguier and Theobald Complaints), and therefore do not
address such claims in this brief.
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ARGUMENT

As a threshold consideration, and as the Defendants are well-aware, due to a recent case

that the Tribe lost before this very Court, “the Seventh Circuit has noted that ‘sovereign

immunity does not diminish a court's subject-matter jurisdiction,” and that a motion to dismiss

raising the defense of sovereign immunity is properly brought as a motion under Fed. R. Civ. P.

12(b)(6), not Fed. R. Civ. P. 12(b)(1). Stifel, Nicolaus & Co., Inc. v. Lac du Flambeau Band of

Lake Super. Chippewa Indians, 980 F. Supp. 2d 1078, 1084–85 (W.D. Wis. 2013) (citing

Chasensky v. Walker, No. 11–C–1152, 2012 WL 1287659, at *2 n. 1 (E.D. Wis. Apr. 16, 2012).

As a result, this Court is limited to the four corners of the Complaint, and the Defendants have

improperly included various exhibits to its Motion to Dismiss which should be disregarded for

purposes of the present motion. See e.g., Geinosky v. City of Chicago, 675 F.3d 743, 751 (7th

Cir. 2012) (“[A] motion under Rule 12(b)(6) can be based only on the complaint itself,

documents attached to the complaint, documents that are critical to the complaint and referred to

in it, and information that is subject to proper judicial notice.”).

Notwithstanding the foregoing, dismissal under Fed. R. Civ. P. 12(b)(1) or 12(b)(6) is

appropriate only if it is “beyond doubt” that no relief could be granted under any set of facts that

could be proved consistent with the allegations contained in the Complaint. See e.g., Patel v.

City of Chicago, 383 F.3d 569, 572 (7th Cir. 2004) (discussing dismissal standards of Rule

12(b)(1)); Venture Assocs. v. Zenith Data Sys. Corp., 987 F.2d 429, 432 (7th Cir. 1993)

(discussing dismissal standards of Rule 12(b)(6)). Contrary to the Defendants’ allegations,

“[w]hen reviewing a motion to dismiss [under 12(b)(1)], ‘[the Court must] accept all the factual

allegations in the complaint and draw all reasonable inferences from these facts in favor of the

plaintiff.” Alvarado v. Litscher, 267 F.3d 648, 651 (7th Cir. 2001); St. John's United Church of

Christ v. City of Chicago, 502 F.3d 616, 625, 2007 WL 2669403 (7th Cir. 2007) (citing Long v.
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Shorebank Dev. Corp., 182 F.3d 548, 554 (7th Cir.1999). To survive such a motion, the

complaint need only state sufficient factual allegations to “raise a right to relief above the

speculative level....” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).

As more fully set forth below, it is far from “beyond doubt” that the Plaintiffs could not

be granted relief under any set of circumstances that could be proved consistent with the

allegations contained in the Complaints. Rather, the state of existing case law and the facts

known at this time do not support or warrant dismissal of the present claims. Accordingly,

dismissal of the Complaints is not appropriate, and the present Motion to Dismiss should be

denied.

I. The Defendants’ Joint Motion To Dismiss Should Be Denied.

A. This Court Has Subject Matter Jurisdiction Because The Tribe Waived Its Tribal
Sovereign Immunity.

First and foremost, tribal sovereign immunity with respect to the present claims arising

out of the course of the Plaintiffs’ employment has been expressly waived via two distinct

actions by the Tribe that are more fully detailed below: (i) incorporation of a “sue and be sued”

clause in the Tribe’s Corporate Charter, and (ii) adoption of the Tribal Ordinance, which fully

incorporates federal labor law and regulations. Additionally, through the federal Youthbuild

grant (see e.g., Theobald Compl. ¶ 14, Bruguier Compl. ¶ 12), the Tribe also expressly consented

to adhere to various federal labor laws and regulations, including 29 C.F.R. Part 31 regarding

nondiscrimination in federally assisted programs, which effectuate Title VI of the Civil Rights

Act of 1964. Plaintiffs’ are entitled to additional discovery with regard to the Tribe’s waiver of

sovereign immunity in connection with the Youthbuild grant.

As set forth in well-established law, “[e]ven where Congress has not abrogated immunity,

a tribe may voluntarily subject itself to suit by issuing a ‘clear’ waiver. C&L Enters. v. Citizen
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Band Potawatomi Indian Tribe, 532 U.S. 411, 121 S.Ct. 1589, 1594, 149 L.Ed.2d 623 (2001);

Reuer v. Grand Casino Hinckley, 2010 BL 412934, 8 (D. Minn. July 12, 2010) (“Tribal

sovereign immunity is not absolute”); Oklahoma Tax Comm'n v. Potawatomi Indian Tribe, 498

U.S. 505, 512-15 (1991) (tribal sovereign immunity does not excuse tribes from all legal

obligations).

Furthermore, despite the fact that Title VII of the Civil Rights Act of 1964 contains

language which exempts Indian tribes from automatic coverage as an “employer” under the Act,

a tribe may waive such exemption and its tribal sovereign immunity by voluntarily adopting and

subjecting itself to such provisions. See e.g., Smith v. Potawatomi Bingo Casino, Case No. 12-

CV-01280., 2013 BL 205087 (E.D. Wis. Aug. 01, 2013) (dismissing a claim brought under Title

VII where “plaintiff concedes that defendant is an arm of an Indian tribe and does not claim that

defendant has waived its immunity” with respect to Title VII claims) (emphasis added);

Nanomantube v. Kickapoo Tribe in Kansas, 631 F.3d 1150, 1152 (10th Cir. 2011) (“Thus, the

Tribe's sovereign immunity from suit remains intact unless the Tribe has clearly and

unequivocally waived its sovereign immunity with respect to Title VII claims.”) (emphasis

added).

The Tribe’s waiver of sovereign immunity via its Corporate Charter and Tribal Ordinance

are further detailed below.

1. “Sue-and-Be-Sued” Clause of Corporate Charter

First, the Corporate Charter of the Lac Du Flambeau Band of Lake Superior Chippewa

Indians expressly waives the Tribe’s sovereign immunity. The Corporate Charter authorizes the

“Tribe . . . [t]o sue and to be sued in courts of competent jurisdiction within the United States.”

(Bruguier Compl. ¶ 5, Theobald Compl. ¶ 6). Significantly, “sue and be sued” clauses such as

the one in the Tribe’s Corporate Charter quoted above have been recognized by numerous courts
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as constituting an express waiver of sovereign immunity. In fact, this Court recently noted as

much in a case involving the very same Tribe at issue in the present litigation. This Court stated:

A waiver of sovereign immunity need not be by contract. For
example, courts have found that a tribe validly waived its
sovereign immunity (1) where "the Tribal Council, as the duly
constituted legislative body of the Tribe, by the terms of the
severance tax ordinance, expressly consented to suits against the
Tribe in the United States District Court or in the Jicarilla Apache
Tribal Court,"; and (2) by corporate charter, which gave it the
power ‘[t]o sue and be sued in courts of competent jurisdiction
within the United States,’ Fontenelle v. Omaha Tribe of Neb.,
430 F.2d 143, 147 (8th Cir. 1970).

Stifel v. Lac Du Flambeau Band of Lake Super. Chippewa Indians, 2014 WL 12489707, at *4,

n.3 (W.D. Wis. May 16, 2014) (some internal citations omitted) (emphasis added); see also

Namekagon Develop. Co. v. Bois Forte Res. Hous. Auth. 517 F.2d 508, 510 (8th Cir.1975) [“[I]t

is indisputable [by virtue of the ‘sue and be sued clause’] that the tribe waived, at least to some

extent, the Authority’s right to be free from suit”); Cook v. Avi Casino Enterprises, Inc., 548

F.3d at 726, fn. 6 (“[T]he issue whether a ‘sue and be sued’ clause in a tribe’s enabling ordinance

effectuates a waiver of tribal sovereign immunity remains a live issue for determination in this

circuit”]; American Indian Agricultural Credit, 780 F.2d at 1379 (quoting with approval the ‘sue

or be sued’ clause at issue in Namekagon Development Co., Inc. v. Bois Forte Reservation

Housing Authority, 395 F.Supp. 23 (D.Minn.1974); Maryland Casualty Co. v. Citizens National

Bank of West Hollywood, 361 F.2d 517, 521-22 (5th Cir.), cert. denied, 385 U.S. 918 (1966)

(tribal corporation validly waived sovereign immunity through use of ‘sue and be sued’ clause in

its corporate charter); Snowbird Const. Co., Inc. v. U.S., 666 F. Supp. 1437, 1441 (D. Idaho

1987); Weeks Const., Inc. v. Oglala Sioux Housing Auth., 797 F.2d 668, 670 (8th Cir. 1986);

Native Am. Distribg. v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 1293 (10th Cir. 2008) (“It

is also undisputed that the Seneca–Cayuga Tribe has unequivocally waived its own immunity via
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the “sue or be sued” clause in the Corporate Charter”); Stifel v. Lac Du Flambeau Band of Lake

Super. Chippewa Indians, 2014 WL 12489707, at *4 (W.D. Wis. May 16, 2014) (“[T]o agree to

be sued is to waive any immunity one might have from being sued.”).

There is no indication that the “corporate charters” referenced in the aforementioned

cases differ in any way from the present Tribe’s Corporate Charter. The Defendants’

unsubstantiated assertion that the “sue-and-be-sued” clause references a different Section 17

corporation not named in the present lawsuit – even if taken as true (which would require

discovery to confirm) – does not alter the express authorization given to the Tribe “to sue and be

sued in courts of competent jurisdiction within the United States.” Indeed, any contrary

interpretation that does not authorize the present litigation would render such language

superfluous. As this Court has specifically recognized, a waiver of sovereign immunity may

indeed be found in such clauses contained in a tribe’s corporate charter, just like in the present

circumstances. See Stifel, Nicolaus & Co, 980 F. Supp. 2d 1078.

Accordingly, it cannot be concluded that it is “beyond doubt” that no relief could be

granted to the Plaintiffs’ under any set of facts in light of existing case law from this Court. For

this reason alone, the Defendants’ Motion to Dismiss should be denied.

2. Tribal Code – Chapter 47

In addition to the waiver of sovereign immunity contained in the Tribe’s Corporate

Charter, the Tribe has also waived its sovereign immunity through the adoption of a binding

ordinance that expressly subjects the Tribe to federal labor law, including but not limited to Title

VII. Tribal Code – Chapter 47 – Labor Ordinance adopts and fully subjects the Defendants to:

“[t]he provisions of the Federal Labor Act, United States Code Title 29, and any rules or orders

of any Federal administrative agency promulgated thereunder.” Accordingly, the Defendants

have voluntarily subjected themselves in full to three distinct categories of federal laws and
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regulations: (i) the “Federal Labor Act,” (ii) United States Code Title 29, and (iii) any rules or

orders of any Federal administrative agency promulgated thereunder. The Ordinance further

provides that such laws are “incorporated as tribal law as if fully set forth herein.” The present

claims fall under the first and third of these categories.

First, the “Federal Labor Act” is ambiguous in that it is susceptible to more than one

meaning because there is no such thing as the “Federal Labor Act.” Thus, a reasonable

interpretation of the reference in the Tribal Ordinance to the “Federal Labor Act” includes

federal labor law, such as Title VII. The Defendants’ attempt to distinguish between laws

regulating “labor” (which they argue only encompasses statutes pursuant to Title 29 of the

United States Code) and laws regulating “public health and welfare” (which they argue

encompasses statutes pursuant to Title 42 of the United States Code, including Title VII) is far

from convincing, particularly in light of the fact that all of the present claims arose out of the

course of the Plaintiffs’ employment with (or labor for) the Defendants. Indeed, Webster’s

Dictionary defines “labor,” in relevant parts as “the services performed by workers for wages as

distinguished from those rendered by entrepreneurs for profit” and/or “an economic group

comprising those who do manual labor or work for wages” and/or “workers employed in an

establishment.” See Merriam-Webster Online Dictionary, http://www.merriam-

webster.com/dictionary/labor (last visited November 27, 2016). “Labor” therefore simply refers

to the employment relationship, and is in no way limited to the regulations promulgated pursuant

to Title 29 of the United States Code.

In fact, even Title 29 of the United States Code (which the Defendants allege concern

only “labor” and somehow does not encompass the present claims of discrimination), includes

employment discrimination claims such as those falling under the Age Discrimination in
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Employment Act and the Family and Medical Leave Act. There is no logical interpretation of

“labor” as used in the Tribal Ordinance to exclude the present claims arising out of the course of

the Plaintiff’s employment with the Defendants. Accordingly, a reasonable interpretation of the

Tribal Ordinance is that the “Federal Labor Act” includes federal labor law regulating the

employment relationship, including but not limited to Title VII.

Second, the Tribe has also subjected itself to “any rules or orders of any Federal

administrative agency promulgated thereunder” – which includes any and all administrative

regulations promulgated under federal labor law, including those promulgated by the U.S. Equal

Employment Opportunity Commission to enforce Title VII.

Notably, the waiver of sovereign immunity adopted by the present Tribal Ordinance is

further supported by analogous case law. Unlike some decisions where the purported waiver

was found in non-binding documents like an employee handbook, the present waiver found in

the Tribal Ordinance is more akin to – and indeed even more compelling than – contractual

waivers of sovereign immunity found in arbitration clauses, which have been upheld by courts

time and time again.

For example, the present case is analogous to C&L Enters., Inc. v. Citizen Band

Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411, 414 (2001), where the U.S. Supreme

Court held that the tribe at issue waived its immunity by agreeing to arbitrate disputes and to

enforce “arbitral awards ‘in any court having jurisdiction thereof.’” The Supreme Court

explained in C&L Enterprises that a consent to arbitrate a dispute and be subject to an arbitral

award necessarily “authorizes judicial enforcement of the resolution arrived at through

arbitration.” Id. at 422. The Supreme Court noted that the arbitration clause incorporated
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reference to the American Arbitration Rules, which permit an arbitration award to be entered in

“any federal or state court having jurisdiction thereof.”

The Supreme Court in C&L Enterprises also quoted with approval portions of the

following excerpt from the Seventh Circuit Court of Appeals’ decision in Sokaogon Gaming

Enter. Corp. v. Tushie-Montgomery Associates, Inc., 86 F.3d 656, 660 (7th Cir. 1996), which

concluded:

The arbitration clause could not be much clearer. It says that if
there is a dispute under the contract it must be submitted to
arbitration . . . No one reading this clause could doubt that the
effect was to make the tribe suable. The waiver is at least as
perspicuous as the statement—perhaps the only statement—that
would satisfy the tribe's current lawyer as constituting an explicit
waiver of sovereign immunity: “The tribe will not assert the
defense of sovereign immunity if sued for breach of contract.” The
term “sovereign immunity” is a technical legal term, and anyone
who knows what it means can also understand the arbitration
clause. The waiver in this case is implicit rather than explicit
only if a waiver of sovereign immunity, to be deemed explicit,
must use the words “sovereign immunity.” No case has ever
held that. The examples are not limited to Indian law. When states
or the federal government waive sovereign immunity, as in the
Federal Tort Claims Act or the Tucker Act, they do not say they
are waiving “sovereign immunity”; they create a right to sue,
just as in the arbitration clause here. See, e.g., 28 U.S.C. §§
1491, 2674. These waivers are effective, even though the sovereign
immunity of states and the federal government, like that of Indian
tribes though presumably for different reasons, may not be waived
by implication.

As the Supreme Court and Seventh Circuit have held, explicit reference to “sovereign

immunity” is by no means necessary for a tribe to expressly waive any such sovereign immunity.

Rather, the creation of a right to sue, just like the arbitration clauses in C&L Enterprises and

Sokaogon Gaming is a sufficient and express waiver of tribal sovereign immunity. Other courts

have consistently held that such binding, contractual agreements are more than sufficient to

waive tribal sovereign immunity. See e.g., Weeks Constr., Inc. v. Oglala Sioux Hous. Auth., 797
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F.2d 668, 671 (8th Cir.1986); Snowbird Constr. Co. v. United States, 666 F. Supp. 1437,

1441(D. Idaho 1987); Altheimer & Gray v. Sioux Mfg. Corp., 983 F.2d 803, 812 (7th Cir. 1993).

Similarly, enactment of the binding Tribal Ordinance in the present case which explicitly

incorporates federal labor law “as if fully set forth herein” creates a right to sue under statutes

such as Title VII – which expressly provides a federal cause of action and grants subject matter

jurisdiction to this Court for any such claims. Just like the arbitration clauses would be

meaningless without the parties’ waiver of immunity in C&L Enterprises and Sokaogon Gaming,

incorporation of federal labor law by Tribal Ordinance would similarly be meaningless if the

tribe members were not entitled to the protections and privileges set forth therein. To agree to be

subject to a statute, but not to its judicial enforcement in a federal or state forum, would deprive

the Ordinance of any meaning whatsoever. Accordingly, adoption of federal labor law

necessarily authorizes judicial enforcement in this federal forum. See e.g., C&L Enters., Inc, 532

U.S. 411.

Indeed, the Tribe is no stranger to the waiver of its sovereign immunity. Recently, the

Seventh Circuit Court of Appeals upheld this Court’s determination that the Lac Du Flambeau

tribe waived its sovereign immunity on the basis of certain binding contractual arrangements.

Stifel, Nicolaus & Co., Inc. v. Lac du Flambeau Band of Lake Super. Chippewa Indians, 807

F.3d 184, 195 (7th Cir. 2015). Concluding that the present Defendants waived tribal sovereign

immunity, this Court recognized that “[b]oth the Supreme Court of the United States and the

Seventh Circuit have found waivers to be sufficiently clear when an Indian tribe agreed by

express contract ‘to adhere to certain dispute resolution procedures’ via an arbitration clause.”

Stifel v. Lac Du Flambeau Band of Lake Super. Chippewa Indians, 2014 WL 12489707, at *4

(W.D. Wis. May 16, 2014). This Court further held that the contractual agreements “evince an
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intent on the part of the Corporation and the Tribe, respectively, to waive their sovereign

immunity for purposes of the current suit.” Id.

Likewise, adoption and incorporation of dispute resolution procedures identified in Title

VII, which require exhaustion of administrative remedies with the U.S. Equal Employment

Opportunity Commission (or equivalent state agency) and provides a federal right to sue, not

only evinces an intent on the part of the Tribe to waive its sovereign immunity but expressly

authorizes such waiver. Any other understanding of the Tribal Ordinance would render its

enactment a nullity by allowing the Tribe to conduct itself in violation of Title VII’s anti-

discrimination principles.

Accordingly, it quite simply cannot be said that it is “beyond doubt” that no relief could

be granted to the Plaintiffs’ under any set of facts. For these reasons, the Defendants’ Motion to

Dismiss should be denied.

B. This Court Does Not Lack Subject Matter Jurisdiction With Respect To The
Claims Asserted Against The Corporation.

As a preliminary matter, the Plaintiffs’ do not concede that the Corporation constitutes an

“Indian tribe” under Title VII or is entitled to tribal sovereign immunity. In order to make such

determination, this Court should first analyze a variety of factors which would require further

discovery to establish whether a subordinate economic entity is entitled to share in the tribe’s

immunity. For example, the Tenth Circuit Court of Appeals—which was cited by the

Defendants in an attempt to establish that the Corporation is also an “Indian Tribe” under Title

VII—analyzes the following factors to examine the relationship between an entity and a tribe,

including but not limited to:

(1) their method of creation; (2) their purpose; (3) their structure,
ownership, and management, including the amount of control the
tribe has over the entities; (4) whether the tribe intended for the
entities to have tribal sovereign immunity; (5) the financial
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relationship between the tribe and the entities; and (6) whether the
purposes of tribal sovereign immunity are served by granting
immunity to the entities.

Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 1173, 1181 (10th

Cir. 2010). In order to properly analyze these factors, the Plaintiffs are entitled to full discovery

with respect to the structure, ownership and management the tribe has over the entity, the

financial relationship between the tribe and entity, and whether the purpose of tribal sovereign

immunity is served by granting immunity to the Corporation. The Defendants’ attempt to

establish such sovereign immunity as a matter of law by cherry-picking certain corporate records

that were improperly attached as exhibits to their Motion to Dismiss is not a sufficient

replacement for the discovery to which the Plaintiffs’ are entitled.

Even if it is ultimately determined that the Corporation is entitled to sovereign immunity

(which is far from clear at this time), any such sovereign immunity has been waived in

conjunction with the Tribe, as further detailed above. Furthermore, there is no question that an

affiliated entity like the Corporation may be considered a “joint employer” for purposes of Title

VII liability. See e.g., Scheurer v. Fromm Family Foods LLC, 2016 BL 268200, 6 (W.D. Wis.

Aug. 18, 2016) (“[A]n affiliated corporation nevertheless may be considered an employer under

Title VII, in addition to the direct employer, if the affiliate directed the discriminatory act,

practice, or policy of which the employee is complaining.”); Tamayo v. Blagojevich, 526 F.3d

1074 , 1088 (7th Cir. 2008) (“[M]ultiple entities may be considered an employee’s ‘employer’

for the purposes of Title VII liability.") (citation omitted).

In order to determine whether an employer-employee relationship with the Corporation

existed, five factors are generally analyzed: (1) the extent of the putative employer’s control and

supervision over the putative employee; (2) the kind of occupation and nature of skill required;

(3) the putative employer’s responsibility for the costs of operation; (4) the method and form of
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payment and benefits; and (5) the length of the job commitment. Bridge v. New Holland

Logansport, Inc., 815 F.3d 356, 362-363, 2016 BL 71413, 4-5 (7th Cir. 2016). Similar to the

inquiry into whether the Corporation is entitled to tribal sovereign immunity, the Plaintiffs are

entitled to discovery with regard to whether the Corporation is properly considered a joint

employer for purposes of Title VII.

Because it is not “beyond doubt” that the Corporation is entitled to immunity or that the

Corporation is not a “joint employer” that is jointly and severally liable for claims arising under

Title VII, the present Motion to Dismiss with respect to the Corporation should be denied.

C. This Court is Not Deprived of Jurisdiction For Failure to Exhaust Tribal
Remedies

In addition to the fact that the Defendants have waived sovereign immunity, this Court is

not deprived of jurisdiction on the basis of the doctrine of tribal exhaustion. As the Defendants’

correctly note, “[t]he doctrine of tribal exhaustion requires litigants, in some instances, to

exhaust their remedies in tribal courts before seeking redress in federal courts.” Altheimer &

Gray v. Sioux Mfg. Corp. 983 F.2d 803, 813 (7th Cir.1993). Notably, however, the doctrine

“does not deprive a district court of subject-matter jurisdiction” and there are several judicially-

created exceptions to this doctrine that are applicable to the present circumstances. Id. at 813; see

also Stifel, Nicolaus & Co., Inc. v. Lac du Flambeau Band of Lake Super. Chippewa Indians, 807

F.3d 184, 195 (7th Cir. 2015), as amended (Dec. 14, 2015) (noting that the doctrine “is not,

however, ‘a jurisdictional prerequisite,’ but rather is ‘a matter of comity.’”).

Significantly, the Seventh Circuit has concluded that it is not clear whether the tribal

exhaustion doctrine even applies in the absence of a first-filed tribal action. Id. at 196; see also

Altheimer & Gray, 983 F.2d at 814. Thus, because there was not a first-filed tribal action in the

present case, the doctrine of tribal remedy exhaustion cannot form the basis for this Court to
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dismiss the present Complaints as a matter of law on the basis of existing case law in this

jurisdiction.

However, even if the tribal exhaustion applies in the absence of a first-filed tribal action

(which has not been decided in this jurisdiction), the U.S. Supreme Court has identified four

general exceptions in which exhaustion of tribal remedies is inappropriate: (1) when tribal

jurisdiction is obtained to “harass or is conducted in bad faith,” (2) when the exercise of tribal

jurisdiction clearly violates a federal law allocating jurisdiction and therefore would serve no

purpose other than delay, (3) when exhaustion would be futile, or (4) when it is plain that tribal

courts lack subject matter jurisdiction over the controversy. See e.g., Natl. Farmers Union Ins.

Companies v. Crow Tribe of Indians, 471 U.S. 845, 857 (1985). All four of these exceptions

apply to the present circumstances.

Most notably, adoption of the Tribal Ordinance explicitly incorporating the laws and

regulations pursuant to federal labor law forecloses tribal court jurisdiction over such matters.

Title VII and its implementing regulations mandate exhaustion of administrative remedies by

first filing a charge of discrimination with the U.S. Equal Employment Opportunity Commission

(“EEOC”) or the equivalent state agency, a requirement with which the Plaintiffs fully complied.

(Bruguier Compl. ¶ 9, Theobald Compl. ¶ 10). As a result, the present case falls within the

exceptions to tribal court exhaustion where the action is “violative of express jurisdictional

prohibitions,” where tribal court exhaustion would be futile, and where the tribal court lacks

subject matter jurisdiction over the controversy. Additionally, the Tribe did not mandate or

require exhaustion of tribal remedies in any way with respect to the Tribal Ordinance, as is often

the case.
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Furthermore, the Seventh Circuit has held that exhaustion of tribal remedies is even less

of an issue where the principle dispute “concerns the application of a federal statute,” just like in

the present circumstances. Stifel, Nicolaus & Co., Inc., 807 F.3d at 196 (“To apply the tribal

exhaustion rule would place before the tribal court a dispute that must be resolved by laws of

distant jurisdictions.”). As the Seventh Circuit has explained, in cases in which a tribe has

“actively [sought] the federal forum” by submitting to the venue and jurisdiction of federal and

state courts, “the application of the tribal exhaustion rule would not serve the policies

[underlying the doctrine as outlined in various cases].” Altheimer & Gray v. Sioux Mfg. Corp.,

983 F.2d 803, 814-15 (7th Cir. 1993); Buchanan v. Sokaogon Chippewa Tribe, 40 F. Supp. 2d

1043, 1048 (E.D. Wis. 1999) (noting that the plaintiffs’ claims may be barred by the doctrine of

comity “unless a federal statute or specific treaty provision mandates otherwise.”).

For example, in Stifel, Nicolaus & Co., this Court concluded that tribal exhaustion was

not necessary where the tribe contractually agreed to submit itself to the venue of federal and

state courts. 980 F. Supp. 2d 1078, 1086 (W.D. Wis. May 16, 2014); see also Stifel v. Lac Du

Flambeau Band of Lake Super. Chippewa Indians, 2014 WL 12489707, at *9 (W.D. Wis. May

16, 2014). Similarly, the Seventh Circuit concluded in Altheimer that “[t]o refuse enforcement

of this routine contract provision would be to undercut the Tribe's self-government and self-

determination.” Altheimer & Gray v. Sioux Mfg. Corp., 983 F.2d 803, 813-815 (7th Cir. 1993)

(“In this case, however, the tribal entity wished to avoid characterization of the contract as a

reservation affair by actively seeking the federal forum.”). Just liked in Stifel, Nicolaus & Co.

and Altheimer, the Tribe in the present case actively sought out and subjected itself to a federal

forum by adopting and fully incorporating laws and regulations implementing federal labor law.
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Thus, to refuse enforcement of the Tribal Ordinance would undermine the Tribe’s law-making

authority.

Accordingly, the doctrine of tribal exhaustion in no way precludes subject matter

jurisdiction, and the present Motion to Dismiss should be denied.

D. This Court Has Jurisdiction Over The Plaintiffs’ State Law Claims

This Court has supplemental jurisdiction over all other state law claims pursuant to 28

U.S.C. § 1367 because such claims arise in and are so related that they form part of the same

case or controversy as the federal claims arising under Title VII.

II. Conclusion

On the basis of the foregoing, the Plaintiffs’ respectfully request that this Court deny the

present Motion to Dismiss.
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Dated this 28th day of November, 2016.

HUSCH BLACKWELL LLP
Attorneys for Plaintiffs Joni R. Theobald and
Jeannine Bruguier

By: /s Erik K. Eisenmann
Erik K. Eisenmann
State Bar No. 1081410
Samantha C. Skenandore
State Bar No. 1061487
Laura L. Malugade
State Bar No. 1086527

P.O. ADDRESS:
555 East Wells Street, Suite 1900
Milwaukee, Wisconsin 53202-3819
414-273-2100
414-223-5000 (fax)
Erik.Eisenmann@huschblackwell.com
Laura.Malugade@huschblackwell.com

33 East Main Street, Suite 300
Madison, Wisconsin 53701-1379
(608) 255-4440
(608) 258-7138 (fax)
Samantha.Skenadore@huschblackwell.com
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