
UNITED STATES DISTRICT COURT 

DISTRICT OF NEW MEXICO 

PUEBLO OF POJOAQUE, a federally recognized 

Indian Tribe; JOSEPH M. TALACHY, Governor 

of the Pueblo of Pojoaque, 

 

Plaintiffs, 

 

v.                      Case No. 1:15-CV-00625 JB/GBW 

 

STATE OF NEW MEXICO, SUSANA 

MARTINEZ, JEREMIAH RITCHIE, JEFFERY(sic) S. 

LANDERS, SALVATORE MANIACI, 

PAULETTE BECKER, ROBERT M. DOUGHTY 

III, CARL E. LONDENE and JOHN DOES I-V, 

  

Defendants. 

 

 

DEFENDANTS’ PROPOSED RESPONSE TO PLAINTIFFS’ “PROPOSED” 

SUPPLEMENTAL BRIEF IN SUPPORT OF THEIR MOTION TO STAY THE ORDER 

AND RESTORE THE PRELIMINARY INJUNCTION PENDING APPEAL 

 

 Defendants State of New Mexico, Susana Martinez, Jeremiah Ritchie, Jeffrey S. Landers, 

Salvatore Maniaci, Paulette Becker, Robert M. Doughty III, and Carl E. Londene (“Defendants”) 

submit this proposed response to Plaintiffs Pueblo of Pojoaque and Joseph M. Talachy’s 

(“Plaintiffs’”) “Proposed” Supplemental Brief (“Supplemental Brief”) in support of Plaintiffs’ 

Motion to Stay the Order and Restore the Preliminary Injunction Pending Appeal (“Motion”). 

Defendants’ proposed response addresses some of the issues raised in the Supplemental Brief 

and during the hearing on the Motion.  

As an initial matter, Defendants note that the dispositive issues before this Court are (1) 

whether this Court had jurisdiction to issue the September 30, 2016 Memorandum Opinion and 

Order (“MOO”) and (2) whether Plaintiffs have satisfied their burden to establish a likelihood of 

success on the merits on appeal in addition to other prudential concerns supporting a stay. This 
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Court already decided both of these issues in the MOO after significant research and discussion, 

the parties already briefed these issues in connection with the Motion, and the Court already 

heard extensive argument from the parties during the October 27, 2016 hearing on the Motion. 

The additional issues raised in Plaintiff’s Supplemental Brief are tangential and not 

determinative of these issues. For the reasons explained in detail below and in Defendants’ 

response to the Motion, Defendants respectfully request that the Court deny the Motion.   

A.   Plaintiffs have not distinguished Baker or Debardeleben in any meaningful way; the 

preliminary injunction dissolved ipso facto upon entry of final judgment. 

 

At the hearing, Defendants provided the Court with two cases which stand for the 

proposition that a preliminary injunction is dissolved by operation of law upon dismissal of the 

underlying cause of action or entry of final judgment, even if there is a pending interlocutory 

appeal of the preliminary injunction: Baker v. Bray, 701 F.2d 119 (10th Cir. 1983) and 

Debardeleben v. Pugh, 56 F. App’x. 464 (10th Cir. 2003). Plaintiffs’ attempts to distinguish 

these cases are unavailing.  Expected, minor differences between those cases and this case aside, 

the fact of the matter is that, in both cases, there was an appeal of a preliminary injunction that 

was pending at the time the final judgment was entered, and the courts in each case recognized 

that the appeal was mooted by the entry of final judgment, which extinguished the preliminary 

injunction by operation of law. See Baker, 701 F.2d at 122 (“In any event, the claim upon which 

the request for a preliminary injunction was based – the third-party defendants' counterclaim – 

was dismissed by the district court, and this action certainly mooted the issue raised herein.”); 

Debardeleben, 56 F. App’x. at 465 (“The district court's dismissal of the action represented a 

final judgment that Plaintiff was not entitled to the permanent relief sought in his complaint. That 

decision rendered moot the issue before us on appeal – whether Plaintiff should be granted 

preliminary relief pending a final judgment.”).  
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Both Baker and Debardeleben echo the well-establish rule that a preliminary injunction is 

dissolved by operation of law upon dismissal of the underlying cause of action or entry of final 

judgment. “‘With the entry of the final judgment, the life of the preliminary injunction came to 

an end, and it no longer had a binding effect on any one.  The preliminary injunction was by its 

very nature interlocutory, tentative and impermanent.’" United States ex rel. Bergen v. Lawrence, 

848 F.2d 1502, 1512 (10th Cir. 1988) (quoting Madison Square Garden Boxing, Inc. v. Shavers, 

562 F.2d 141, 144 (2d Cir. 1977)). See also U.S. Philips Corp. v. KBC Bank N.V., 590 F.3d 

1091, 1093-1094 (9th Cir. 2010) (“We restate the controlling rule governing the lifespan of a 

preliminary injunction: A preliminary injunction imposed according to the procedures outlined in 

Federal Rule of Civil Procedure 65 dissolves ipso facto when a final judgment is entered in the 

cause.” (emphasis omitted)); Fundicao Tupy S.A. v. United States, 841 F.2d 1101, 1103 (Fed. 

Cir. 1988) (“[A]lthough a preliminary injunction is usually not subject to a fixed time limitation, 

it is ipso facto dissolved by a dismissal of the complaint or the entry of a final decree in the 

cause.” (internal quotation marks and citation omitted)).  See generally 11A C. Wright, et al., 

Federal Practice and Procedure § 2947 (3d ed. 2013) (“A preliminary injunction remains in 

effect until a final judgment is rendered or the complaint is dismissed, unless it expires earlier by 

its own terms, or is modified, stayed or reversed.” (footnote omitted)).  

Accordingly, the preliminary injunction in this case was dissolved by operation of law 

upon the entry of final judgment, and it is therefore not necessary to enter a separate order 

confirming that fact. See Nat’l Post Office Mail Handlers, Watchmen, Messengers & Group 

Leaders Div. of Laborers' Int’l Union N. Am. v. U.S. Postal Serv., No. 78-O-68, 1978 U.S. Dist. 

LEXIS 19412, at *12-*13 (D. Nev. Mar. 24, 1978) (denying a litigant’s motion to vacate the 

preliminary injunction, explaining that the court’s “order of dismissal … precludes any legal 
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consequences flowing from the preliminary injunction beyond the date of dismissal of the action. 

Accordingly, defendant's request to enter a second order, again recognizing that the preliminary 

injunction is no longer binding on the parties, is unnecessary and moot”).  

B. The Dine case is instructive because the basis for granting a stay is the same as the 

basis for granting a preliminary injunction, and it is clear in any event that 

Plaintiffs must show a substantial likelihood of success on the merits of their appeal 

to prevail on their motion to stay. 

  

 During the hearing, this Court notified the parties of the Tenth Circuit’s decision, entered 

that same day, in the case of Dine Citizens against Ruining Our Environment et al. v. Sally 

Jewell, Case No. 15-2130, 2016 U.S. App. LEXIS 19401 (10th Cir. Oct. 27, 2016). As the Court 

noted, this case is instructive because the Tenth Circuit affirmed this Court’s decision to require 

a party requesting a preliminary injunction to show a substantial likelihood of success on the 

merits of his claim, as opposed to the lesser requirement of showing serious, substantial, difficult 

and doubtful questions, because the United States Supreme Court overruled the use of the lower 

standard in Winter v. Natural Resources Defense Council, 555 U.S. 7 (2008).  

 Plaintiffs attempt to distinguish Dine by arguing that it dealt with the standard for a 

preliminary injunction, not the standard for a stay. (See Pl.’s Supp. Br. at 6.) But these standards 

are the same. See Homans v. City of Albuquerque, 264 F.3d 1240, 1243 (10th Cir. 2001)(“For us 

to consider a request for a stay or an injunction pending appeal, 10th Cir. R. 8.1 requires the 

applicant to address the [same four factors]. In ruling on such a request, this court makes the 

same inquiry as it would when reviewing a district court's grant or denial of a preliminary 

injunction.”). Furthermore, as explained above, because the preliminary injunction has already 

dissolved by operation of law, Plaintiff’s request to restore the preliminary injunction pending 

appeal is virtually identical to their original request for a preliminary injunction.  
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 Moreover, as Defendants explained in their response to the Motion, the Tenth Circuit has 

found that a plaintiff must meet the high burden of demonstrating a substantial likelihood of 

success on the merits, not a lesser standard, when seeking to enjoin governmental action taken in 

the public interest pursuant to a statutory or regulatory scheme. (See Defs.’ Resp. to Mot. at 4-5 

(citing Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003)).) At the hearing, 

counsel for Plaintiffs argued that the Heideman case did not “deal with another government 

having its own police powers that are being interfered with if the stay is denied.” (10/27/16 

Hearing Tr. at 52:15-23.) Although Plaintiffs are correct that the Heideman case did not deal 

with that scenario, the Tenth Circuit has considered and rejected the proposition that competing 

governmental regulatory schemes affect the moving party’s high burden to demonstrate a 

substantial likelihood of success on the merits.  

In Hobby Lobby Stores, Inc. v. Sebelius, No. 12-6294, 2012 U.S. App. LEXIS 26741 

(10th Cir. Dec. 20, 2012), the plaintiffs argued, like Plaintiffs do here, that Heideman should not 

apply “when the proposed injunctive interference with the challenged scheme is counterbalanced 

by the enforcement of a contrary scheme.” Id. at *7. The Tenth Circuit disagreed with this “effort 

to distinguish our otherwise controlling precedent,” noting that the plaintiffs did “not cite any 

authority for their major premise that the Heideman/Nova Health principle is inapplicable in 

cases involving competing schemes,” and decided to “adhere to that precedent here and thus use 

a substantial-likelihood-of-success standard.” Id. Accordingly, under Dine, Winter, Heideman, 

and Hobby Lobby, Plaintiffs are required to demonstrate a substantial likelihood of success on 

the merits of their appeal to prevail on their Motion, a standard they cannot meet for the reasons 

explained in detail in the MOO as well as in Defendants’ response to the Motion.  
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C.   The Department of the Interior did not disapprove the 2015 form compact.  

 

 Plaintiffs correctly note that the compacts negotiated between the State and the fifteen 

Pueblos and Tribes that executed the 2015 Form Compact were “deemed approved” by the 

Secretary of the Department of the Interior (“Secretary”) because the Secretary neither 

affirmatively approved or disapproved the compacts within 45 days. Plaintiffs, however, 

selectively quote from the Secretary’s letters to suggest that the compacts’ legality is in question 

or they otherwise are somehow improper. In the specific letter Plaintiffs highlight, under the first 

prong of the analysis, the Secretary determined whether “the State has granted some meaningful 

concessions to the Tribe,” and concluded that it “consider[ed] exclusivity to be a meaningful 

concession under our test.” (3/29/16 Secretary Ltr, Pl.’s Mot. at Ex. M.) The language that 

Plaintiff quoted was from the second prong of the test, under which the Secretary is to consider 

whether the new compact “has terms more favorable than its current compact,” and despite the 

Secretary’s “skepticism” over the non-exclusivity concessions, the Secretary concluded that, 

“given the Tribe’s response showing that it will receive economic benefits compared to the 2007 

Compact, we take no action within the 45-day time limit on this issue.” (Id. (emphasis added).) 

 To be very clear, the Secretary has the ability to disapprove compacts if the Secretary 

believes that the compact at issue is unlawful either under IGRA or any other federal law or 

“trust obligations of the United States to Indians.” See 25 U.S.C. § 2710(d)(8)(B). And the 

Secretary has repeatedly exercised this right to disapprove compacts when the Secretary has 

determined that a compact’s revenue sharing provision violates IGRA, and has also previously 

severed a provision of a compact that violated IGRA. See, e.g., 3/12/15 Dpt. Interior Disapproval 

Ltr., attached as Ex. A (disapproving a compact amendment because it did not provide for a 

substantial economic benefit to the tribe in exchange for revenue sharing with the state); 7/8/11 

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 6 of 30



7 
 

Dpt. Interior Severance Ltr., attached as Ex. B (severing a provision from the compact that 

violated IGRA). The Secretary did not do so here. Accordingly, any suggestion that the Secretary 

believed that the compacts reached between the State and the other Tribes and Pueblos in New 

Mexico violated IGRA is unfounded.  

D. New Mexico regulations on the transportation of gaming devices are inapposite. 

 

Plaintiffs attempt to rebut the fact that they can avoid their claimed harm by contracting 

with vendors who are not licensed by the State by arguing that these out-of-state vendors would 

violate Title 15, Chapter 1, Part 16, Subdivision 16(A) of the New Mexico Administrative Code. 

(Pl.’s Supp. Br. at 7.) This is not the case. By their very terms, these restrictions on the 

transportation of gaming devices apply only to “persons licensed by the Gaming Control Board 

to sell, supply, ship, transport, distribute, or receive gaming devices.” § 15.1.16.2 N.M.A.C. 

Accordingly, if the Pueblo contracted with vendors who are not licensed by the New Mexico 

Gaming Control Board (as all Pueblos and Tribes are entitled to do), the New Mexico Gaming 

Control Board would have no jurisdiction over these vendors to enforce any such provision 

(which it would not intend to do in any event). Accordingly, these regulations are inapposite and 

would not prevent the Pueblo from contracting with vendors who are not licensed by the State to 

avoid potential harm in the event that this Court denies the Motion. 

E. The State of New Mexico has responded to the Secretary of the Interior’s 

submission to the Tenth Circuit in the Interior Department appeal. 

 

In their Supplemental Brief, Plaintiffs quote and attach an October 28, 2016, letter from 

the Secretary of the Interior informing the Tenth Circuit of this Court’s MOO and using that 

decision to repeat the claim that the State is failing to negotiate in good faith. (See 10/28/16 Ltr. 

to Tenth Cir., Supp. Br. at Ex. R.) The State has responded to that letter, rejecting the claim and 

explaining that the State’s good faith negotiation is confirmed by the fact that fifteen Tribes and 
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Pueblos have signed on to the 2015 compact, preferring that compact to the existing 2001 and 

2007 compacts that previously governed tribal gaming in New Mexico. See 10/31/16 Ltr. to 

Tenth Cir. at 1, attached as Ex. C. The letter continues by clarifying that the current impasse 

between the State and the Pueblo of Pojoaque stems from “the Pueblo’s insistence on 

significantly more favorable compact terms,” and that the Pueblo is attempting “to resolve that 

impasse by making the unilateral choice to continue gaming unlawfully, a choice that puts in 

legal jeopardy other entities that provide services to it, including the licensees …” Id.  

F. The State has not cancelled its grants to the Pueblo and this issue is immaterial to 

this dispute.  

 

Plaintiffs claim that Defendants have “continued” to coerce the Pueblo and engage in bad 

faith negotiations, and cite as support for these allegations an October 28, 2016, letter from the 

Secretary of the New Mexico Indian Affairs Department stating in part that the department is 

unable to enter into an intergovernmental agreement to provide State funds for the Pueblo of 

Pojoaque Wastewater Reclamation project and that the funds will be reverted to the State’s 

Tribal Infrastructure Project Fund. (See 10/20/16 IAD Ltr., Supp. Br. Ex. S.) As an initial matter, 

Defendants object to Plaintiffs’ attempts to raise issues unrelated to the dispute at hand in an 

attempt to influence the Court’s decision.  

Furthermore, Plaintiffs are simply incorrect when they assert that Defendants 

orchestrated this decision to either coerce Plaintiffs or gain some sort of advantage in compact 

negotiations. The letter at issue came from the Secretary of the New Mexico Indian Affairs 

Department (“IAD”) – who has no participation in gaming compact negotiations – without the 

advice or direction of either Defendants or the Governor’s office. See Zuni Decl. at ¶¶ 2-4, 

attached as Ex. D. When the Governor’s office became aware of the letter, the Governor’s office 

requested that the IAD rescind it. See id. at ¶ 5. The IAD rescinded the letter on November 4, 
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2016. See id. at ¶ 6 and Ex. 1. Accordingly, not only did Defendants have no involvement in the 

letter from the start, but the letter has now been rescinded, and this moot issue has no bearing on 

the issues before this Court.
1
  

G. The hearing testimony of Allgeier is inconsistent with the Downs’ experience with 

the same software vendor. 

 

During the October 27, 2016, hearing on the Motion, Michael Allgeier provided 

testimony on behalf of Plaintiffs to the effect that if the Pueblo was unable to contract with 

Scientific Games, it would not be able to fix software glitches in its Bally’s Casino Management 

System and would have to shut down. (See 10/27/16 Hearing Tr. at 65:6-11.) Mr. Allgeier 

further testified that this could happen “today, tomorrow, next week. It could happen at any time. 

And, periodically, it does happen.” (Id. at 65:14-16.) In response to the Court’s questioning, Mr. 

Allgeier testified that if the software went down from the Bally’s system, or the server went 

down, the casinos would have to be completely shut down because the software contains crucial 

accounting functions. (See id. at 68:20-71:25.)  

During the course of the Court’s questioning of Mr. Allgeier, the Court noted that, in its 

experience, software glitches have not prevented the Court from having a total inability to use 

the software. (See id. at 70:9-24.) The Court’s experience matches that of the Downs at 

Albuquerque (the “Downs”).
2
 Like the Pueblo, the Downs currently uses Bally’s Casino 

Management System from Scientific Games to monitor its gaming floor and perform accounting 

                                                 
1
 Even if the letter had not been rescinded, it is difficult to imagine how the small amount of state funding and the 

nature of the contracts at issue could coerce the Pueblo to do anything at all. What Plaintiffs have illustrated, 

however, is the extent to which they would have this Court exert control over intergovernmental relationships and 

the independent decision making of the State. Plaintiffs would have the Court, in essence, compel the State to 

bestow discretionary state grants upon the Pueblo, because it is operating an illegal gambling operation and has 

pending disputes with the State. This gets to the heart of Plaintiffs’ claims – that tribal sovereignty should somehow 

extend to dictate the State’s own decisions on how it licenses state vendors, expends state resources, enforces state 

laws on state lands, or otherwise exercises the State’s sovereignty. 
2
 Plaintiffs provided no notice to Defendants that they would call Mr. Allgeiers to testify at the hearing. 

Accordingly, Defendants were unable to provide this evidence at that time. Defendants ask the Court to consider this 

rebuttal testimony in the same way that it considered Mr. Allgeiers’ testimony at the hearing. 
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functions. See Roybal Decl. at ¶¶ 2-4, attached as Ex. E. In the more than three years that the 

Downs has utilized this software, there have been only four patches/updates to improve 

functionality, and without these patches the Downs would nonetheless have been able to 

continue to operate its entire gambling floor. Id. at ¶ 4. Furthermore, even assuming that the 

Downs’ casino management system was to have a catastrophic failure, the Downs would still be 

able to operate its gaming floor because the Downs would simply utilize the meters within its 

slot machines to determine the amount of coin-in and jackpots paid out by each machine. Id. at 

¶¶ 5-6. Indeed, the Downs operated a casino in the grandstand area at the New Mexico State 

Fairgrounds for more than ten years without any casino management system in place. Id. at ¶ 7; 

Trias Decl. at ¶ 5, attached as Ex. F. During that timeframe, the Downs’ employees manually 

read the soft meters on each slot machine daily and the Downs’ audit personnel read the hard 

meters on a monthly basis. Trias Decl. at ¶ 6. This same method could be used today if the 

Downs’ casino management system were to shut down, thereby permitting the Downs to 

continue to operate its gaming floor without the assistance of a casino management system. Id. at 

¶ 7.  

The Downs’ experience with Bally’s Casino Management System from Scientific Games 

suggests that it is unlikely that the Pueblo will suffer any failure over the next three years that 

would prevent it from using its casino management system.  Furthermore, if such a failure would 

occur, there is no reason why the Pueblo could not manually account for the coin-in and jackpots 

paid out by each machine (especially since Section 10-8-1609 of the Pojoaque Pueblo’s Gaming 

Commission Rules and Regulations require them to have such a manual method of accounting as 

part of their mandatory Minimum Internal Control Standards), which would permit the Pueblo to 

continue to operate its casinos without a casino management system.     
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H. Conclusion. 

  

 For the reasons stated above, Defendants respectfully request that the Court deny the 

Motion. 

     Respectfully submitted, 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

  

     By: /s/ Krystle A. Thomas    

Henry M. Bohnhoff 

Edward Ricco 

Krystle A. Thomas  

     P.O. Box 1888 

     Albuquerque, NM 87103 

     (505) 765-5900 

hbohnhoff@rodey.com  

ericco@rodey.com  

kthomas@rodey.com  

     Attorneys for Defendants 

 

 

 

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 11 of 30



                                   EXHIBIT A

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 12 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 13 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 14 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 15 of 30



EXHIBIT B

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 16 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 17 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 18 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 19 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 20 of 30



EXHIBIT C

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 21 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 22 of 30



EXHIBIT D

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 23 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 24 of 30



Exhibit 1

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 25 of 30



EXHIBIT E

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 26 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 27 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 28 of 30



EXHIBIT F

Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 29 of 30



Case 1:15-cv-00625-JB-GBW   Document 141-1   Filed 11/21/16   Page 30 of 30


	Exhibit A
	Exhibit B
	Exhibit C
	Exhibit D
	Exhibit E
	Exhibit F

