
 UNITED STATES DISTRICT COURT 

DISTRICT OF NEW MEXICO 

PUEBLO OF POJOAQUE, a federally-recognized 
Indian Tribe, and JOSEPH M. TALACHY, 
Governor of the Pueblo of Pojoaque, 

      Plaintiffs, 

vs. 

STATE OF NEW MEXICO, SUSANA 
MARTINEZ, JEREMIAH RITCHIE, JEFFERY S. 
LANDERS, SALVATORE MANIACI, 
PAULETTE BECKER, ROBERT M. DOUGHTY 
III, CARL E. LONDENE and JOHN DOES I –V, 

      Defendants. 

      Case No. 1:15-cv-00625 RB-GBW 

       

 

 
 

PLAINTIFFS’ “PROPOSED” SUPPLEMENTAL BRIEF  

On October 27, 2016 this Court held a telephonic hearing on the Plaintiffs’, PUEBLO OF 

POJOAQUE, a federally-recognized Indian tribe, and JOSEPH M. TALACHY, Governor of the 

Pueblo (collectively referred to as the “Pueblo”) motion to stay this Court’s September 30, 2016 

Memorandum Opinion and Order. The Pueblo now respectfully submits this Supplemental Brief 

in response to certain inquiries made by the Court during that hearing for additional information 

and clarification. 

This supplemental pleading addresses: (I) Several of the Department of the Interior’s 

letters explaining why it did not approve the 2015 form compact for fifteen different tribes, 

submitted by the Martinez Administration, and instead allowed them to go into effect as 

“deemed approved; (II) two case citations proffered by Defendants STATE OF NEW MEXICO, 

SUSANA MARTINEZ, JEREMIAH RITCHIE, JEFFREY S. LANDERS, SALVATORE 

Case 1:15-cv-00625-JB-GBW   Document 140-1   Filed 11/02/16   Page 1 of 12



	 2 

MANIACI, PAULETTE BECKER, ROBERT M. DOUGHTY III, AND CARL E. LONDENE 

(collectively, “Defendants”) for the first time at the October 27, 2016 Hearing; (III) the relevance 

of the Tenth Circuit decision in Diné Citizens Against Ruining Our Environment et al. v. Sally 

Jewell issued the day of the October 27, 2016 Hearing; (IV) the need of any vendor in Class III 

gaming machines to secure a license with the New Mexico Gaming Control Board; (V) the 

Pueblo’s compliance with its obligations to make payments into an independent trust account in 

lieu of compact tax payments to the State; and (VI) notice of supplemental authority submitted 

by the United States Department of Justice in the Two Consolidated Appeals, 14-2219 and 14-

2222. 

I. EXPLANATION OF “DEEMED APPROVED LETTERS” 1 
 

Under the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq. (“IGRA”), the 

Secretary of the Department of the Interior (“Secretary”) can either affirmatively approve or 

disapprove a Tribal-State gaming compact, or allow a compact to be “deemed approved.”  A 

compact is deemed approved when the Secretary does not approve or disapprove a proposed 

compact within 45 days of the compact’s submission.  In this situation, a compact is considered 

to only have been approved by the Secretary to the extent the compact is consistent with the 

provisions of IGRA.  25 U.S.C. § 2710(d)(8).  This means that the Secretary only approves those 

provisions of the compact that are consistent with IGRA.  If a compact is deemed approved, and 

it is later found that a provision in the compact violates IGRA, then that provision is invalid. 

																																																								
1 There are thirteen deemed approved letters and two notices published in the Federal Register 
for fifteen Pueblos and Tribes that executed the 2015 Form Compact with the Martinez 
Administration attached to the Declaration of Scott Crowell (“Crowell Decl.”) as Exhibits A 
through O. 
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 The Secretary views requirements by the states for revenue sharing on behalf of tribes 

with great scrutiny in Tribal-State gaming compacts.  The Secretary did not approve the fifteen 

Tribal-State gaming compacts with New Mexico Pueblos and Tribes that were submitted as the 

2015 Form Compact proposed by the State.2  They went into effect as “deemed approved.” In 

each case, the Assistant Secretary submitted letters to the Governor or Chairman of the Pueblo or 

Tribe and to Governor Martinez explaining the decision to not expressly approve the compact. In 

each and every letter, the Assistant Secretary reiterates that the Department views revenue 

sharing requirements with great scrutiny and discusses the revenue sharing requirements 

themselves. “While the State has conceded partial exclusivity over slot machines and full 

exclusivity over other forms of Class III gaming, we remain skeptical about the overall value of 

the 2015 Compacts’ additional claimed concessions.”3 Thus, it is important to note that because 

the 2015 Form Compact has only been deemed approved, the Secretary has not expressly 

approved the revenue sharing agreements between New Mexico Tribes and the State. 

II. ANALYSIS OF PRELIMINARY INJUNCTION CASES CITED BY DEFENDANTS 
FOR THE FIRST TIME DURING OCTOBER 27, 2016 HEARING 

 
During the October 27, 2016 telephonic hearing, Defendants presented two cases for the 

first time that they claim support a theory that the preliminary injunction that was put in place by 

Judge Brack is moot due to the dismissal of the underlying case, even though they previously 

filed an interlocutory appeal asking the Tenth Circuit to reconsider the preliminary injunction. 

																																																								
2http://www.nmgcb.org/uploads/FileLinks/dbeb00db5d484afc9412b5a6e2bf51a0/2015_Compact
.pdf 
3 See, e.g., United States Department of the Interior March 29, 2016 letter to Pueblo of Sandia, at 
pg. 2, attached to Crowell Decl. as Exhibit M.	
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However, upon closer inspection, neither case has the identical procedural posture to this case as 

Defendants claimed in the October 27, 2016 hearing.  

In Baker v. Bray, 701 F.2d 119 (10th Cir. 1983), the Tenth Circuit did find that an appeal 

from an order was moot because the preliminary injunction, the subject of an interlocutory 

appeal, only applied to an election that had since passed. Id. at 122. This 33-year old case is 

distinguishable from the present case because it deals with a third-party claim, and a preliminary 

injunction made by third-party defendants. Id. at 122. The preliminary injunction was issued by 

the district court enjoining use of three allegedly unlawful ads. In Baker, no one sought a stay of 

the order, unlike in the present case where Defendants sought simultaneously a motion to modify 

and a motion to reconsider before this Court, and an interlocutory appeal of the preliminary 

injunction.  

In the present case however, the circumstances relating to the preliminary injunction are 

ongoing, and per Defendants’ representations at the October 27, 2016 hearing, Defendants are 

intent on reinstating the enjoined activity of going after the Pueblo’s vendors, as soon as 

possible. In the October 27, 2016 hearing Mr. Bohnhoff urged the Court to make an expedited 

decision on the stay. After saying that his clients had no intention to take enforcement action 

until the dust settles (Transcript at p.110). Mr. Bohnhoff then urged “I can’t make any 

representation to the Court as to how quickly after issues are—the pending issues are resolved 

with the Tenth Circuit—I can’t make any representation as to how quickly after that the State 

would not determine that it needs to move forward on enforcement actions. So I think we do 

need to get that stay motion decided sooner than later”. (Transcript at p. 140).  
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In Debardeleben v. Pugh, 56 F. App’x. 464 (10th Cir. 2003) the Tenth Circuit determined 

that a district court dismissal of an action rendered an appeal moot. The appeal at issue was a 

challenge to a denial of a preliminary injunction, which had been sought by a federal prisoner. 

Id. at 465. While the appeal was pending, the district court dismissed the case based on the 

plaintiff prisoner’s failure to exhaust administrative remedies. Id. at 464. In dismissing the case, 

the district court acknowledged the pending appeal, but noted that the issue on appeal was not 

related to the reasons for dismissal of the case (i.e., whether plaintiff had complied with 

administrative procedures). Id. at 464–65. The situation presented in Debardeleben is different 

from the issues in the present case because here the interlocutory appeal is very much related to 

the merits of the case. The interlocutory appeal involves preliminary relief wherein Defendants 

are enjoined from taking the very actions that prompted the filing of the complaint. While the 

plaintiff in Debardeleben had asked the Tenth Circuit to review a denial of preliminary relief, 

here the Tenth Circuit has been asked to review the grant of a preliminary injunction that remains 

in effect. Moreover, Debardeleben cannot be used to support Defendants’ position because the 

court in that case specifically stated: “This order and judgment is not binding precedent, except 

under the doctrines of law of the case, res judicata, and collateral estoppel.” Debardeleben, 56 F. 

App’x at 464. 

Additionally, the Tenth Circuit’s abatement of Defendants’ interlocutory appeal critically 

distinguishes the instant case from both Baker and Debardeleben. Here, the Tenth Circuit, sua 

sponte, abated Defendant’s interlocutory appeal pending disposition of the Two Consolidated 

Appeals, making the conscious determination that the Preliminary Injunction remain in effect 

until disposition of the Two Consolidated Appeals. Here, entry of final judgment frustrates and 
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directly interferes with the Tenth Circuit’s Order of abatement. Because the Tenth Circuit had 

already, in essence, ruled that the status quo should be preserved pending resolution of the Two 

Consolidated Appeals, the September 30, 2016 Opinion and Order, even if properly 

characterized as a final judgment, does not moot the interlocutory appeal. 

III. RELEVANCE OF DINÉ CITIZENS AGAINST RUINING OUR ENVIRONMENT ET 
AL. V. SALLY JEWELL 

 
During the hearing, this Court asked whether the modified test for the issuance of a 

preliminary injunction still can apply to the Pueblo’s case in light of the Tenth Circuit’s quite 

recent holding in  Diné Citizens Against Ruining Our Environment et al. v. Sally Jewell, 2016 

WL 6301136 (10th Cir. October 27, 2016). There has been no indication by any court that the 

ruling in Diné extends to motions to stay; therefore Diné likely does not apply in the present 

case. Indeed, it would render useless and futile the requirement that a party file a motion to stay 

in the first instance in the district court as the Court would have to contradict itself on the 

“likelihood of success prong”. Alternatively, even if this Court were to use Diné to hold the 

Pueblo’s motion to the standard test, the Pueblo has met those requirements. 

In Diné, the Plaintiffs argued that the district court erred in failing to apply a modified 

test for the issuance of a preliminary injunction which says that when the other three 

requirements “tip strongly in [the plaintiff’s] favor, the test is modified, and the plaintiff may 

meet the requirement for showing success on the merits by showing that questions going to the 

merits are so serious, substantial, difficult, and doubtful as to make the issue ripe for litigation 

and deserving of more deliberate investigation.” 302 F.3d at 1111 (internal quotation marks 

omitted). In a 2-1 decision with a scathing dissent, the Tenth Circuit determined this modified 

test was inconsistent with the Supreme Court’s decision in Winter v. Natural Resources Defense 
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Council, 555 U.S. 7, 22 (2008) (error for lower courts to relax the prong of showing irreparable 

harm if the three other prongs for a preliminary injunction have been met), and was therefore 

impermissible. Only the standard test, which did not relax any of the prongs for preliminary 

relief, was valid. 

The Diné decision is not applicable here because the Pueblo is asking for a motion to stay 

this Court’s order, not asking for the issuance of a preliminary injunction.  A preliminary 

injunction has already been granted (after the Pueblo met the standard test). There was no 

indication in the Diné decision, nor has there been any decision from other courts in response, 

that the requirement of the standard test should be applied to motions to stay. In fact, logically, 

the issue of whether a case contains “questions going to the merits are so serious, substantial, 

difficult, and doubtful” that the case requires more deliberate investigation are more applicable to 

a motion to stay pending appeal than to the issuance of a preliminary injunction. See McClendon 

v. City of Albuquerque, 79 F.3d 1014, 1020–21 (10th. Cir. 1996); Evans v. Utah, 21 F.Supp.3d 

1192, 1212 (D. Utah. 2014). The holding in McClendon that the substantial questions test is 

appropriate for motions to stay when movants have satisfied the other three requirements, as the 

Pueblo has in this case, has not been affected by the decision in Diné.  

IV. NEW MEXICO REGULATIONS ON TRANSPORTATION OF GAMING 
DEVICES 

 
Defendants argued at the October 27, 2016 Hearing that there would be no harm to the 

Pueblo without a stay of this Court’s order and restoration of the preliminary injunction in part 

because the Pueblo could simply use out-of-state vendors who do not require licensing by the 

New Mexico Gaming Control Board. However, Title 15, Chapter 1, Part 16, subdivision 16(A) 

of the New Mexico Annotated Code states that, “No person shall initiate transport of any gaming 
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device into the state other than a licensed manufacturer or distributor.” Subdivision 16(B) further 

clarifies that “A gaming device is shipped or transported into the state when the starting point for 

shipping or transporting begins outside the state and terminates in the state.” This means that the 

Pueblo would be unable to do business with vendors who are unlicensed by the NMGCB as 

those vendors would be breaking state law by transporting the gaming devices from other states 

into New Mexico. 

V. THE PUEBLO HAS COMPLIED WITH ITS COMMITMENT TO USAO TO PAY 
INTO A TRUST ACCOUNT IN AN AMOUNT THAT WOULD HAVE BEEN 
PAID TO THE STATE IF THE EXPIRED COMPACT WERE STILL IN 
EFFECT.  
 
Prior to the expiration of the Pueblo’s Compact with New Mexico, it secured the 

commitment from the United States Attorneys’ Office (“USAO”) that it would not pursue 

enforcement action against the Pueblo based on the lack of a compact in effect while the two 

consolidated appeals are pending. See Letter dated June 30, 2015 from USAO to the Governor of 

the Pueblo of Pojoaque, Joseph M. Talachy, attached to Crowell Decl. as Exhibit “P”. The Court 

inquired at the October 27, 2016 Hearing whether the Pueblo can verify that it has, in fact, made 

the payments. The Pueblo responded (1) that the Pueblo’s written commitment to the USAO 

requires independent audit and review, (2) that the Pueblo, in fact, retained the legal service of 

Tom Gede, former Executive Director to the Conference of Western Attorney General to 

establish and maintain the trust account and to provide monthly reports of the status, and (3) that 

the Pueblo, in fact, retained an independent outside accounting firm Morgan, Lewis and Bokus, 

LLP, which has conducted the required audits, and (4) that such oversight has throughout the life 

of the account, found the Pueblo to be fully complaint with its obligations. Redacted versions of 

that documentation are attached to the Crowell Decl. as Exhibit Q. The Pueblo is prepared to 
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submit un-redacted versions of the documents in camera, or if Defendants agree, under seal 

pursuant to a stipulated protective order. 

VI. NOTICE: UNITED STATES HAS FILED LETTER WITH TENTH CIRCUIT
INFORMING THEM OF THIS COURT’S SEPTEMBER 30, 2016 OPINION AND
ORDER

On October 28, 2016, the United States submitted a letter to the Tenth Circuit in appeal 14-

2222, informing the Tenth Circuit of this Court’s September 30, 2016 Opinion and Order, 

noting: 

[The District Court’s] reasoning illustrates what is at stake in this appeal. The 
district court sought to avoid “upsetting the careful balance” of bargaining power 
between the parties “that Congress has created.” Id. [doc 118] at 121. But 
Congress did not design this “balance;” it attempted to create a process in which 
both parties had a duty and an incentive to negotiate in good faith. See U.S. Br. at 
33-37; U.S. Reply at 16. The Supreme Court’s Seminole Tribe decision 
eliminated that incentive for the State. The district court in Pojoaque was reluctant 
to “put a thumb on the scale” for the Pueblo, Opinion at 121, but the scale is 
already unbalanced. 

See October 28, 2016 Letter from United States Department of Justice to the United States Court 

of Appeals for the Tenth Circuit, attached to Crowell Decl. as Exhibit  “R”. 

VII. NOTICE: STATE OF NEW MEXICO HAS CUT THE PUEBLO’S TRIBAL
INFRASTRUCTURE FUND MONEY IN DIRECT RESPONSE TO LITIGATION

On October 28, 2016 the Pueblo received a letter from Kelly Zunie, Cabinet Secretary of

the New Mexico Indian Affairs Department informing the Pueblo that the State was rejecting 

proposals and reverting funds allocated to the Pueblo from the Tribal Infrastructure Funds (TIF). 

See Letter dated October 28, 2016 from the State of New Mexico Indian Affairs Departments to 

Governor of the Pueblo of Pojoaque, Joseph M. Talachy, attached to Crowell Decl. as Exhibit 

“S”. The letter claims there is conflict of interest due to this litigation and cites an irrelevant 

provision of New Mexico statute regarding the State’s procurement policy as support of this 
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position. Id. After reviewing the New Mexico statute cited, the Pueblo can find no law or 

regulation that supports this effort on behalf of the State. This action by Defendants is further 

evidence of the harm suffered by the Pueblo and the Defendant’s continued bad faith negotiation 

and coercion of the Pueblo with regards to an illegal gaming compact. 

CONCLUSION 

 The Pueblo has established all four factors to support its motion to stay judgment pending 

appeal, and those factors weigh heavily in favor of granting the Motion. For the reasons set forth 

herein, the Pueblo’s Motion and reply brief, and the pleadings filed in support of the Pueblo’s 

Motion for Preliminary Injunction, the Pueblo’s instant Motion to Stay Order and Restore the 

Preliminary Injunction Pending Appeal should be granted. 

Date: November 2, 2016    BY: 

      
       CARRIE A. FRIAS 
       PUEBLO OF POJOAQUE 
       Pueblo of Pojoaque Legal Department 
       New Mexico State Bar No. 28067* 
       58 Cities of Gold Road, Suite 5 
       Santa Fe, NM 87506 
       Telephone: (505) 455-2271 
       Email: cfrias@pojoaque.org 

 
   s/ Scott Crowell  
   SCOTT CROWELL 
   CROWELL LAW OFFICE 
   TRIBAL ADVOCACY GROUP 
   Arizona State Bar No. 009654** 
   1487 W. State Route 89a, Ste. 8 
   Sedona, AZ 86336 
   Telephone: (425) 802-5369 
   Fax:            (509) 235-5017 
   scottcrowell@hotmail.com 
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Attorneys for Plaintiffs Pueblo of Pojoaque and 
Joseph M. Talachy 
*Local Counsel 
** Non-admitted attorney associating with local 
counsel 
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CERTIFICATE OF SERVICE 
 
 I, Scott Crowell, hereby certify that on November 2, 2016, I caused the PUEBLO OF 

POJOAQUE AND JOSEPH TALACHY’S SUPPLEMENTAL BRIEF, DECLARATION 

OF SCOTT CROWELL AND SUPPORTING EXHIBITS to be served upon counsel of record 

through the Court’s electronic service system. 

 
       s/ Scott Crowell 
       Scott Crowell, AZ Bar No. 009654** 
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