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On October 21, 2016, the STATE OF NEW MEXICO (the “State”), SUSANA MARTINEZ, 

JEREMIAH RITCHIE, JEFFERY S. LANDERS, SALVATORE MANIACI, PAULETTE 

BECKER, ROBERT M. DOUGHTY III, and CARL E. LONDENE (collectively, the 

“Defendants”) filed a response1 to Plaintiffs’, PUEBLO OF POJOAQUE, a federally-recognized 

Indian tribe, and JOSEPH M. TALACHY, Governor of the Pueblo (collectively, the “Pueblo”) 

Motion (Doc. 123) to Stay Order (Doc. 118 and 119) and Restore the Preliminary Injunction 

(Doc. 31 and 32) Pending Appeal2. The Pueblo now respectfully submits this reply.  

A. INTERLOCUTORY APPEAL DEPRIVED THE COURT OF JURISDICTION 

The rule established in Stewart v. Donges, 915 F.2d 572, 576 (10th Cir. 1990), is 

unambiguous in its intent—that once a party has filed an appeal from an interlocutory order, the 

																																																								
1	Defendants’ response, filed on October 21, 2016 is untimely, and Defendants have not sought 
leave to file an untimely response. Accordingly, the response pleading should be struck and not 
taken into consideration. It was due on October 18, 2016. D.N.M.LR. 7.4; Fed.R.Civ.P. 6.	
2 After the Pueblo’s filing of its Motion, but prior to Defendants’ untimely response, the Tenth 
Circuit issued an Order in the Pueblo’s appeal noting that it appears Judge Browning erred in his 
characterization that his September 30, 2016 Order (Doc. 119) is a “Final Judgment” and his 
further decision to close the case. Specifically, the Tenth Circuit notes that Judge Browning 
reserves jurisdiction to dissolve or modify the Preliminary Injunction upon remand or dismissal 
of Defendants’ interlocutory appeal. The Pueblo is to respond by October 31, 2016. Unless this 
Court provides an explanation that would correct or explain the error, the Pueblo intends to 
notify the Tenth Circuit that it is correct and that the appeal should be dismissed. If the appeal is 
dismissed, the Pueblo asks this Court to continue its deliberation of the Motion for Stay and 
indicate what it would do upon proper entry of final judgment regarding the Pueblo’s Motion. 
Defendants suggest the Pueblo’s appeal is a concession that the Preliminary Injunction is 
dissolved as a matter of course and does not require dismissal or remand of the interlocutory 
appeal. That position directly contradicts the September 30, 2016 Memorandum Opinion (Doc. 
118) and is not conceded by the Pueblo. The Pueblo took the appropriate precautionary move of 
appealing from the document expressly titled “Final Judgment.” The Pueblo respectfully 
suggests that the proper manner to proceed, as this Court indicated in its September 30, 2016 
Memorandum Opinion and  keep the case open until the interlocutory appeal is dismissed, 
remanded or decided, and then proceed with implementing indicative rulings regarding 
dissolving or modifying the Preliminary Injunction and regarding the Pueblo’s Motion for Stay 
pending appeal.	
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District Court is divested of jurisdiction pending the appeal, except in very limited circumstances 

(such as enforcing a preliminary injunction), or unless the District Court certifies that the appeal 

is frivolous. Hardin v. First Cash Financial Services Inc., 465 F.3d 470 (10th Cir. 2006); 

McCauley v. Haliburton Energy Serv. Inc., 413 F.3d 1158 (10th Cir. 2005); Rose v. Utah State 

Bar, 2011 WL 320942 at *1 (D. Utah 2011) (applied in the context of appealing denial of 

preliminary injunction); Riches v. Deepwater Horizon Rig, 2010 WL 3036454 (D. Colo. 2010) 

(appeal of order denying preliminary injunction was frivolous and case proceeded at district 

court)3; see also Morris v. Noe, 672 F.3d 1185, 1193 n.2 (10th Cir. 2012) (District Court lacked 

jurisdiction to rule on argument in motion to stay trial because interlocutory appeal was pending, 

and appeal had not been certified as frivolous).  

Defendants rely upon a portion of a footnote in Anderson Living Trust v. WPX Energy 

Prod., LLC, 308 F.R.D. 410, 436 n.15 (D.N.M. 2015), to argue that the Pueblo’s case falls into 

an exception to the general rule. Doc. 130 at 2. However, the footnote quotes Donges stating:  

We begin with the unassailable general proposition that the filing of a notice of 
appeal, whether from a true final judgment or from a decision within the collateral 
order exception, “is an event of jurisdictional significance—it confers jurisdiction 
on the court of appeals and divests the district court of its control over those 
aspects of the case involved in the appeal.” Stewart v. Donges, 915 F.2d 572, 574 
(10th Cir.1990) (Ebel, J.)(quoting Griggs v. Provident Consumer Discount Co., 
459 U.S. at 58, 103 S. Ct. 400). Interlocutory appeals of class certification rulings, 
however, are an exception to this general rule. See Fed.R.Civ.P. 23(f) (“An appeal 
does not stay proceedings in the district court unless the district judge or the court 
of appeals so orders.”).308 F.R.D. at 436, n.15.  
 

Defendants conveniently omit the portion which notes that interlocutory appeals of class 

certification rulings were the exception to the rule. Defendants also continue to cling to 

																																																								
3 Defendants contend that the Pueblo fails to cite and is unable to cite cases applying Donges in 
the context of an appeal from a preliminary injunction. Doc. 130 at 3. That is clearly incorrect. 
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the Court’s incorrect application of Free Speech v. Fed. Election Comm’n, 720 F.3d 788, 

791 (10th Cir. 2013). As Defendants have stated before, Free Speech does not override or 

even directly address Donges nor does it create an exception that may be used here. This 

Court commits clear error when it interprets Free Speech as creating a “preliminary 

injunction” exception to Donges. 

The Tenth Circuit deliberately established a bright line rule distinguishing it from other 

Circuits that struggle with determining which issues, if any, remain before the District Court 

pending the interlocutory appeal. Rather than deal with clear precedent, Defendants quote 16 C. 

Wright, A. Miller, E. Cooper, Federal Practice and Procedure § 3921.2 (“Wright & Miller”) in 

stating that “[o]rdinarily an interlocutory injunction appeal under § 1292(a)(1) does not defeat 

the power of the trial court to proceed further with the case.” Even if the Tenth Circuit 

abandoned Donges and its progeny, the issues remaining before the District Court were 

inextricably bound with the issues in the interlocutory appeal, such that Defendants’ 

interlocutory appeal divested the District Court of jurisdiction. As a general rule, other Circuits 

are concerned with the order from which the appeal is taken and review other issues only if they 

are inextricably bound up with the injunction. See, e.g., Marathon Oil Co. v. United States, 807 

F.2d 759 (9th Cir. 1986); Yamamoto v. Omiya, 564 F.2d 1319, 1325 n. 11 (9th Cir.1977); 

Phoceene Sous-Marine, S.A. v. U.S. Phosmarine, Inc., 682 F.2d 802, 805 (9th Cir.1982).  

 Similarly, in the Pueblo’s case, all of its claims are so inextricably bound up in the 

interlocutory appeal that the District Court was divested of jurisdiction. Judge Brack concluded 

that there is a substantial likelihood that the Pueblo will prevail on the merits (Doc 31 at 21). 

Judge Browning, on the other hand, reached a different answer to the same question (Doc. 118 at 
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104-105). Judge Brack’s order concluded that Defendants’ actions constitute interference with 

the Pueblo’s governance of its gaming on its Indian lands. (Doc. 31 at 19). Judge Browning 

reached a different answer, concluding that the State may act with impunity so long as the 

physical acts occur off of the Pueblo’s Indian lands (Doc. 118 at 104-105). The very fact that 

Judge Browning’s order repeatedly takes issue with the analysis in Judge Brack’s order 

demonstrates that the issues presented in the appeal of the preliminary injunction and on the 

merits are inextricably bound up. Because this Court did not have jurisdiction to issue its 

September 30, 2016 Order, this Court should stay and restore the preliminary injunction. 

B. THE PUEBLO HAS MET THE FOUR ELEMENTS REQUIRED FOR A STAY 
 

1. Likelihood of Success 

a. Fair ground for litigation standard applies 

           Contrary to Defendants’ assertion, the Pueblo need only meet the “fair ground for 

litigation” standard. If a party can meet the other requirements for a stay pending appeal, it will 

be deemed to have satisfied the likelihood of success on appeal element if it shows “questions 

going to the merits so serious, substantial, difficult and doubtful, as to make the issues ripe for 

litigation and deserving of more deliberate investigation.” City of Chanute v. Kansas Gas and 

Elec. Co., 754 F.2d 310, 314 (10th Cir. 1985). See also Otero Savings and Loan Association v. 

Federal Reserve Bank of Kansas City, 665 F.2d 275, 278-79 (10th Cir. 1981) (Tenth Circuit 

noted follows a liberal interpretation of the “probability of success” factor).  

Defendants argue that the fair-ground-for-litigation standard does not apply because 

governmental action in the public interest, pursuant to a regulatory scheme, is at issue. Part of the 

rationale behind requiring a moving party to establish likelihood of success on the merits when 
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governmental action is involved is to prevent adverse effects on the public interest. See Plaza 

Health Labs. v. Perales, 878 F.2d 577, 580 (2d Cir.1989) (citing Medical Society of the State of 

New York v. Toia, 560 F.2d 535, 538 (2d Cir. 1977). This concern is not applicable here, where 

two different governmental regulatory schemes are at issue - the sovereign Pueblo and the 

sovereign State. None of the cases cited by Defendants, Heideman v. S. Salt Lake City, 348 F.3d 

1182 (10th Cir. 2003), Sweeney v. Bane, 996 F.2d 1384, 1388 (2d Cir.1993) and Plaza Health 

Labs, 878 F.2d at 580, involved competing regulatory schemes by different sovereign 

governments. Courts within the Circuit have applied the “fair ground for litigation” standard 

even when governmental regulation is involved. See, e.g., Air Conditioning, Heating and 

Refrigeration Institute v. City of Albuquerque, 2008 WL 5586316, at *6 (D.N.M. Oct. 3, 2008); 

Haitian Centers Council, Inc. v. McNary, 969 F.2d 1326, 1339 (2d Cir. 1992), cert. granted, 

judgment vacated sub nom. Sale v. Haitian Centers Council, Inc., 509 U.S. 918, (1993); Newland 

v. Sebelius, 881 F. Supp. 2d 1287, 1295 (D. Colo. 2012), aff'd, 542 F. App'x 706 (10th Cir. 2013) 

Moreover, Defendants are not acting pursuant to a regulatory scheme when they regulate tribal 

gaming in the absence of a tribal-state compact. Here, Defendants have no statutory scheme for 

regulating tribal gaming operations except pursuant to a Class III gaming compact, which is not 

present here. Moreover, there is a question of whether the Defendants are actually acting in the 

public interest. 

b. Under the heightened standard, the Pueblo still has a likelihood of success 

The Pueblo has shown a likelihood of success on appeal for several reasons, including 

that Judge Browning did not have jurisdiction to continue adjudicating the case, that two district 

court judges came to completely different conclusions on the same issues, and that the 
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Defendants made several false assumptions and misinterpretations regarding the legality of the 

Pueblo’s gaming operations. Defendants assert that Judge Brack did not focus on the fact that 

Defendants’ actions were directed at non-tribal entities. (Doc. 130, at 6). Defendants even falsely 

assert that the Pueblo’s contention that the State’s off-reservation acts interfered with the 

Pueblo’s governance of on-reservation gaming activities was “unchallenged” in the proceedings 

before Judge Brack (Doc. 130 at 6). As Judge Brack reasoned: 

Defendants’ harassment and threatening conduct directed at the vendors is a 
thinly disguised attempt to accomplish indirectly that which Defendants know 
they are without authority or jurisdiction to accomplish directly.Doc. 31 at 20.   

In contrast, Judge Browning’s September 30, 2016 Memorandum Opinion encourages 

Defendants’ deliberate attempts to interfere with the Pueblo’s governance of its gaming 

activities.  

Judge Browning and Defendants continue to misuse and misstate the recent Supreme 

Court decision that struck down Michigan’s attempts to use IGRA to stop a Michigan tribe from 

gaming on non-Indian lands. Michigan v. Bay Mills Indian Community, 134 S. Ct. 2024 (2014). 

The bright line of IGRA drawn in Bay Mills merely held that the state could not use IGRA as a 

means to prevent the tribe from gaming on non-Indian lands Id. at 2037-38. Nothing in Bay Mills 

condones or permits state off-reservation activities directed at interfering with a tribe’s on-

reservation gaming activities. The Court’s erroneous extension of Bay Mills is clear error.  

The Pueblo identifies other errors in Judge Browning’s analysis in its Motion (Doc. 123 

at 12-18) and in this Reply, errors which were not directly addressed in Defendants’ response 

(Doc. 130). For the reasons set forth herein, in the Motion, and in the pleadings regarding the 

Pueblo’s Motion for Preliminary Injunction, which are incorporated herein by reference, the 
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Pueblo makes “the requisite showing of questions going to the merits so serious, substantial, 

difficult and doubtful, as to make the issues ripe for litigation and deserving of more deliberate 

investigation,” thereby satisfying the “substantial likelihood of success” prong. 

2. Irreparable Harm 

The Pueblo establishes that dismissal of the Preliminary Injunction could result in a fatal 

blow to the Pueblo’s gaming operations, cause essential governmental services to be eliminated, 

put thousands out of work, and result in the cancellation of lucrative contracts with local 

businesses, thereby harming the entire region and seriously crippling the Pueblo and its 

members. Defendants maintain that the Pueblo’s claim of irreparable injury is outdated and 

vastly overstated (Doc. 130 at 11). The specifics of Defendants’ analysis do not stand up to 

scrutiny and the facts presented by the Pueblo. 

Defendants contend that the Pueblo’s inability to upgrade its casino management system 

is not a threat because an upgrade has occurred. (Doc. 130 at 11). The Pueblo upgraded its 

gaming management system in March 2015, but as with most technologies, further and 

continuous upgrades are always required. If the preliminary injunction is dissolved the vendor 

providing the system would cease doing business with the Pueblo as a direct result of the State’s 

actions.  In such event, the system could quickly become outdated or inoperative, and the 

substantial resources invested in the system would be lost. See Declaration of Michael Allgeier at 

¶ 12 attached hereto. 

Defendants next suggest that the Pueblo’s casinos could become exclusively Class II 

operations, (Doc. 130 at 11), stating that the Pueblo would not suffer irreparable harm if it 

offered only Class II machines. The Pueblo currently offers Class II machines in its casinos, but 
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the majority of its machines are Class III machines, and the Pueblo has provided un-refuted 

evidence that Class II gaming in the Pueblo’s competitive environment would generate far less 

revenue than Class III gaming (Doc. 23-9 at ¶¶ 34-40). Furthermore, the Pueblo’s current 

financial agreements require that the Pueblo offer Class III gaming or risk default. See 

Declaration of Michael Allgeier at ¶ 14 and Doc. 23-9 at ¶ 40 attached hereto. 

Defendants next argue the Pueblo’s contention that shutting down its casinos would 

greatly harm the financial and economic well-being of the region is unsupported. (Doc. 130 at 

11). Defendants state that the Pueblo has shown no reason why other tribes could not fill the 

void. (Doc. 130 at 11). Again, this allegation by the Defendants is unsubstantiated. Buffalo 

Thunder Casino & Resort and Cities of Gold Casino Hotel have approximately 955 employees. 

If all of these employees lost their jobs, there is no indication that other hospitality jobs in the 

region could absorb even a small percentage of the lost jobs. It is disingenuous for Defendants to 

contend that the Pueblo’s employees could easily find other employment in an economically 

depressed region like northern New Mexico.  

Finally, Defendants claim that any harm to the Pueblo could be nullified by signing the 

State’s compact. (Doc. 130 at 12). Defendants maintain that the State has always been willing to 

enter into a compact with the Pueblo on the same terms that all of the other tribes in New Mexico 

have already agreed too. Decl. of Jeremiah Ritchie at ¶ 8, attached as Ex. A, (Doc. 130 at 12). 

Defendants are incorrect that the disagreement is solely because the Pueblo is being difficult and 

will not sign a 2015 Form Compact signed by other Indian tribes. The Pueblo has always been 

open to negotiating a fair compact as mandated by IGRA, but the Pueblo will not sign an illegal 

boiler-plate agreement negotiated in bad faith. This highlights another clear error in Judge 
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Browning’s analysis, wherein he maintains that “[t]he negotiation process is a bit messy, but is 

not so intolerable that the political branches cannot stand the current state.” Doc. 118 at 144.  

Judge Browning spins his “facts” out of thin air, and there is absolutely nothing in the record to 

substantiate his assertions. That compacts have been entered into in the wake of Seminole Tribe 

v. Florida, 517 U.S. 44 (1996), does not mean that the terms were fair, or legal, or even 

“negotiated.” Indeed, none of the compacts “negotiated” by Defendants have been affirmatively 

approved by the Department of the Interior, and all have been the subject of letters from the 

Department expressing concerns over the legality of the terms. See official web page of the 

Department of the Interior Office of Indian Gaming (contains all compacts and letters explaining 

decisions), indianaffairs.gov4. Judge Browning’s position that IGRA can work consistently with 

Congress’ intent while states such as New Mexico negotiate with impunity, is blatantly wrong. It 

is disingenuous for the State or this Court to maintain that the Pueblo will avoid any harm if it 

signs Defendants’ form compact. This argument is illogical, insincere, and insulting.  

3. Balance of Hardships 

Defendants’ response all but ignores the equally sovereign interests of the Pueblo. (Doc. 

130 at 12). As stated in previous pleadings, the District Court in Wyandotte Nation v. Sebelius, 

337 F.Supp.2d 1253, 1270, reasoned:  

[A]n order enjoining the State Defendants from exerting jurisdiction could very well 
adversely affect the State of Kansas's sovereignty, but in the context of entering a 
preliminary injunction, the Tribe is faced with more devastating losses than the State 
Defendants' temporary inability to enforce its state gaming laws.  
 

																																																								
4 This hyperlink connects you to “Gaming Compacts” where a list of all compacts are separated 
alphabetically by state. Click the most recent compact for each New Mexico tribe, which will 
reveal the official letters explaining the Department’s refusal to affirmatively approve the 
submitted compact.	
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Defendants claim harm due to being barred from enforcing state law during litigation. However, 

any claimed and temporary hardship on the part of the State must be balanced against the 

Pueblo’s hardship in losing its sovereign right to conduct gaming within the boundaries of the 

Pueblo. In affirming Wyandotte, the Tenth Circuit stated that:  

Even at the heightened standard by which mandatory injunctions are judged...the harm 
caused by granting the injunction to Kansas is minimal at best whereas the harm to the 
Wyandotte's sovereignty and well-being caused by permitting the state to continue 
exercising jurisdiction is quite substantial.” Wyandotte v. Sebelius, 443 F.3d 1247, 1255 
(10th Cir. 2006).  

Moreover, the State admits that its actions were based solely on the vendors doing business with 

the Pueblo, and not on any articulated concern of public interest. The harm to the State is 

minimal at best, and the Defendants have consistently failed to show how not being able to target 

the Pueblo’s vendors creates an irreparable harm to the State.  

Defendants cite a Second Circuit case, Mashantucket Pequot Tribe v. Town of Ledyard, 

722 F.3d 457 (2nd Cir. 2013), to support their position. However, the section weighing the 

state’s interest actually avers, “[t]hat interest is diminished where, as here, the sole application of 

the state law at issue is on the Tribe's reservation, which occupies a unique status within the 

State.” See Barona Band of Mission Indians v. Yee, 528 F.3d 1184, 1193–94 (10th Cir.); 

Mashantucket Pequot, 722 F.3d at 476. The case cited by Defendants actually involves the on-

reservation application of state tax law. It is odd that Defendants would cite a case regarding on-

reservation activity, while arguing that their activity is off-reservation. Defendants also cite 

Kansas v. United States, 249 F.3d 1213 (10th Cir. 2001), where the facts are completely different 

from the present case. The tribe was in the process of attempting to get land to qualify for Indian 

gaming so they could build a future casino. The Court believed the interests of the state 
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outweighed the tribe’s future interests in being able to game. Id. at 1227-28. In the present case, 

the State’s actions against the Pueblo’s gaming vendors will prevent the Pueblo from continuing 

to participate in economic development. 

 Defendants’ actions could cause gaming vendors to cease doing business with the Pueblo. 

The Pueblo will then be prevented from entering into contracts for new games, game leases, and 

conversions of old games to new machines (Doc. 23-9 Allgeier Decl., Doc. 23-15 Bailey Decl.). 

Additionally, the Pueblo will not be able to purchase parts for the machines it already has or 

purchase system updates for those games. This has a multiplier effect, which could eventually 

lead the Pueblo to close its gaming facilities, putting hundreds of employees out of jobs (Doc. 

23-1 Talachy Decl.). The Pueblo will be unable to fund its tribal governmental programs, which 

are reliant on gaming revenues to support higher education, child care, social services, health 

care, wellness, and emergency services. Id. The Pueblo has already demonstrated irreparable 

harm, while the State has failed to show how it is harmed by not exercising police powers which 

directly harm the Pueblo. (Doc. 123). 

4. Public Interest 

The public interest factor analysis also weighs heavily in favor of the Pueblo. IGRA 

identifies the public policy interests that Congress intended to advance, namely “to provide a 

statutory basis for the operation of gaming by Indian tribes as a means of promoting tribal 

economic development, self-sufficiency, and strong tribal governments.” 25 U.S.C. § 2702(1). 

The public interest in assuring the continued presence of economic development and 

employment, social and education programs and benefits, and life and public safety services that 

result from gaming revenue generated on Indian lands is significant. The public also has a 
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genuine interest in helping to ensure tribal self-government, self-sufficiency and self-

determination. Sac and Fox, 905 F. Supp. 904, 908-09 (D. Kansas 1995); Winnebago Tribe v. 

Stovall, 216 F. Supp. 2d 1226, 1233-34 (D. Kansas 2002).  

The State’s position that, because other tribes signed onto the 2015 Form Compact, the 

Pueblo’s reluctance to allow the State to negotiate in bad faith amounts to a de facto privilege, is 

irrelevant to the larger discussion. Defendants provide a single letter by a single tribe opposed to 

the Pueblo’s efforts (Doc.130-1 at ¶ 9). The Santa Clara Pueblo’s position stands in sharp 

contrast to actions by national organizations comprised of the vast majority of Indian tribes, 

including the National Congress of American Indians, the National Indian Gaming Association, 

and the Affiliated Tribes of Northwest Indians, all of which have adopted resolutions supporting 

the Pueblo’s efforts. See Declaration of Governor Talachy and exhibits attached hereto. The 

largest tribe to sign a compact with Defendants, the Navajo Nation, has expressed its support, as 

well. Id.  

CONCLUSION 

 The Pueblo has established all four factors to be considered deliberations on motions to 

stay judgment pending appeal support weigh heavily in favor of granting the Motion. For the 

reasons set forth herein, the Pueblo’s Motion, and the pleadings filed in support of the Pueblo’s 

Motion for Preliminary Injunction, the Pueblo’s instant Motion to Stay Order and Restore the 

Preliminary Injunction Pending Appeal should be granted. 

Date: October 26, 2016    BY: 

      
       CARRIE A. FRIAS 
       PUEBLO OF POJOAQUE 
       Pueblo of Pojoaque Legal Department 
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       New Mexico State Bar No. 28067* 
       58 Cities of Gold Road, Suite 5 
       Santa Fe, NM 87506 
       Telephone: (505) 455-2271 
       Email: cfrias@pojoaque.org 

 
   s/ Scott Crowell  
   SCOTT CROWELL 
   CROWELL LAW OFFICE 
   TRIBAL ADVOCACY GROUP 
   Arizona State Bar No. 009654** 
   1487 W. State Route 89a, Ste. 8 
   Sedona, AZ 86336 
   Telephone: (425) 802-5369 
   Fax:            (509) 235-5017 
   scottcrowell@hotmail.com 

  
  
 

Attorneys for Plaintiffs Pueblo of Pojoaque and 
Joseph M. Talachy 
*Local Counsel 
** Non-admitted attorney associating with local 
counsel 
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CERTIFICATE OF SERVICE 

I, Scott Crowell, hereby certify that on October 26, 2016, I caused the PUEBLO OF 

POJOAQUE AND JOSEPH TALACHY’S REPLY TO DEFENDANTS’ RESPONSE TO 

MOTION TO STAY THE ORDER AND RESTORE THE PRELIMINARY INJUNCTION 

PENDING APPEAL AND DECLARATIONS OF JOSEPH M. TALACHY AND 

MICHAEL ALLGEIER to be served upon counsel of record through the Court’s electronic 

service system. 
s/ Scott Crowell 
Scott Crowell, AZ Bar No. 009654** 
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