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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

STANDING ROCK SIOUX TRIBE, 
 
   Plaintiff, 
 
  and 
 
CHEYENNE RIVER SIOUX TRIBE, 
 
   Intervenor-Plaintiff, 
 
  v. 
 
U.S. ARMY CORPS OF ENGINEERS, 
 
   Defendant – Cross- 
   Defendant. 
 
  and 
 
DAKOTA ACCESS, LLP, 
 
   Intervenor-Defendant 
–    Cross-Claimant. 
 

 
 
Case No. 1:16-cv-1534-JEB 
 
 
 
 

 
[PROPOSED] ORDER GRANTING INTERVENOR-PLAINTIFF CHEYENNE RIVER 

SIOUX TRIBE’S MOTION FOR PARTIAL SUMMARY JUDGMENT 
 

 Upon consideration of the briefs, declarations, exhibits and all materials filed in support of 

and in opposition to Intervenor-Plaintiff Cheyenne River Sioux Tribe’s motion for partial summary 

judgment, the Court orders as follows: 

 1. It is DECLARED that the February 8, 2017 Lake Oahe easement issued to Dakota 

Access, LLC by the U.S. Army Corps of Engineers is arbitrary, capricious, and in violation of the 

Mineral Leasing Act, National Environmental Policy Act (“NEPA”), implementing regulations, 
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the United States’ fiduciary trust responsibility, and the U.S. Army Corps of Engineers obligation 

to engage in meaningful pre-decisional government-to-government consultation with the Tribe.  

 2. It is further DECLARED that the July 25, 2016 Lake Oahe Section 408 permit is 

arbitrary, capricious, and in violation of the requirements of 33 U.S.C. §408, the Flood Control 

Act of 1944, and the United States’ trust responsibility to the Tribe, and the U.S. Army Corps of 

Engineers obligation to engage in meaningful pre-decisional government-to-government 

consultation with the Tribe. 

 3. It is further DECLARED that the Corps acted arbitrarily, capriciously, and contrary 

to NEPA and the Council on Environmental regulations in failing to prepare an environmental 

impact statement prior to issuance of the Section 408 Permit and the Mineral Leasing Act easement 

to Dakota Access, LLC for the Lake Oahe crossing. 

 4. The February 8, 2017 Lake Oahe easement issued to Dakota Access, LLC is hereby 

VACATED. 

 6. All authorizations and verifications related to the Dakota Access Pipeline 

(“DAPL”) Lake Oahe crossing are hereby VACATED. 

 7. The final Environmental Assessment and Finding of No Significant impact on the 

Lake Oahe crossing is hereby VACATED. 

 8. The U.S. Army Corps of Engineers is hereby ENJOINED from authorizing or 

granting any further approvals under 33 U.S.C. §408 or any easement to Dakota Access, LLC that 

would allow a pipeline carrying oil to cross under Lake Oahe because doing so would be a violation 

of the Flood Control Act of 1944; the requirements of the Mineral Leasing Act, the Corps’ trust 

responsibility to the Tribe, and the obligation of the Corps to engage in pre-decisional government 

to government consultation with the Tribe. This injunction shall remain in effect until such time 
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as the parties jointly move to dissolve the Injunction, or upon application to this Court 

demonstrating that the U.S. Army Corps of Engineers has complied with its obligations, whichever 

occurs first. 

 9. Intervenor Dakota Access, LLC is hereby ENJOINED from operating any portion 

of the Dakota Access Pipeline on any portion of the lands and waters of the United States legally 

described in the easement for Lake Oahe, and is further enjoined from transporting oil or other 

petroleum products across the same. 

10. The U.S. Army Corps of Engineers is hereby ORDERED to revoke the MLA 

easement granted to Dakota Access, LLC and the Permit issued under 33 U.S.C. §408 for the Lake 

Oahe crossing.   

11. The case is hereby remanded to the U.S. Army Corps of Engineers to conduct a full 

Environmental Impact Statement assessing fully reasonable alternatives to the current Lake Oahe 

crossing, and assessing and evaluating the risk of oil spill and the impacts of such a spill on the 

Tribe and on the environment, after engaging in the required meaningful pre-decisional 

government-to-government consultation with the Tribe and all other federally recognized Indian 

Tribes that have  treaty rights and trust resources that may be affected by the proposed easement.  

The U.S. Army Corps of Engineers shall not rely solely on evidence or data produced by or on 

behalf of Dakota Access, LLC in making such determinations as are required under the law. 

12. The case is also hereby remanded to the U.S. Army Corps of Engineers to conduct 

analysis and make the determinations required to meet the conditions of the Flood Control Act of 

1944, 33 U.S.C. §701-1(b), 33U.S.C. §408, and 30 U.S.C. §185 including the requirements to 

assess whether the Section 408 permit would impair the project purposes or would otherwise be 

injurious to the public, and whether the Mineral Leasing Act easement would be consistent with 
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the authorized purposes and the U.S. Army Corp of Engineers’ fiduciary trust obligations to the 

Tribe, after engaging in meaningful pre-decisional government–to-government consultation with 

the Tribe and all other federally recognized Indian Tribes that have  treaty rights and trust resources 

that may be affected by the proposed easement on the  said Tribes’ treaty rights and trust resources.  

The U.S. Army Corps of Engineers shall not rely solely on evidence or data produced by or on 

behalf of Dakota Access, LLC in making such determinations as are required under the law. 

  

       
 
 Dated:      ___, 2017       
 
 
              
       Hon. James E. Boasberg 
       United States District Judge 
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