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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

STANDING ROCK SIOUX TRIBE, 
 
   Plaintiff, 
 
  and 
 
CHEYENNE RIVER SIOUX TRIBE, 
 
   Intervenor-Plaintiff, 
 
  v. 
 
U.S. ARMY CORPS OF ENGINEERS, 
 
   Defendant – Cross- 
   Defendant. 
 
  and 
 
DAKOTA ACCESS, LLP, 
 
   Intervenor-Defendant 
–    Cross-Claimant. 
 

 
 
Case No. 1:16-cv-1534-JEB 
 
 
 
 

 
 

DECLARATION OF ROLLIE E. WILSON IN SUPPORT OF  
CHEYENNE RIVER SIOUX TRIBE’S MOTION FOR SUMMARY JUDGEMENT 

 

I, Rollie E. Wilson, declare as follows: 

1. I am a partner with the law firm of Fredericks Peebles & Morgan LLP. 

2. The Tribe submitted its Preliminary Comments to the Environmental Impact Statement 

Notice (“EIS Notice”) dated January 18, 2017 by hand delivery on January 19, 2017 as 

directed by the Corps.  A true and correct copy of the submission is attached hereto as 
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Attachment A which has been date stamped for the Court’s convenience in referring to 

the citations in Attachment A.  

3. The Preliminary Comments included analysis by Pipeline Engineers who analyzed the 

publicly available documents and determined that the Dakota Access-drafted documents 

understated the actual risks of an oil spill in Lake Oahe.  Id at 0165-0166. 

4. On January 18, 2017 I emailed Mr. Gib Owen, the Army Corps of Engineers (“Corps”) 

contact listed in the EIS Notice, to coordinate delivery of the Preliminary Comments and 

request a tribal consultation meeting between Chairman Frazier and Mr. Owen to discuss 

scoping pursuant to the EIS Notice and potential impacts on the Cheyenne River Sioux 

Tribe.  

5. On January 19, 2017 Mr. Owen responded by email confirming delivery of the 

Preliminary Comments to the EIS Notice and replying that his schedule was hectic, but 

that he would try to arrange a meeting the following week. 

6. On January 19, 2017 I replied by email to Mr. Owen to request a tentative meeting date 

so Chairman Frazier could make travel arrangements.   

7. On January 19, 2017 Mr. Owen tentatively agreed by email to a meeting on Thursday, 

January 26, 2017. 

8.  On January 24, 2017 I emailed Mr. Owen to confirm the meeting on Thursday, January 

26, 2017. 

9. On January 24, 2017 Mr. Owen replied by email that he would not be able to meet with 

Chairman Frazier that week but could meet in the future. 

10. On January 24, 2017 I emailed Mr. Owen to request a conference call with Chairman 

Frazier and other interested tribes regarding next steps pursuant to the EIS Notice. 
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11. On January 24, 2017 Mr. Owen replied by email stating that he believed he would be able 

to set up a phone call. 

12. On January 26, 2017 Mr. Owen sent an email stating that he is not able to speak with 

tribal leaders, and directed me to contact the Corps’ Omaha District Office.  

13. On February 5, 2017 I emailed another Corps’ Official regarding the number of 

comments submitted in response to the EIS Notice. 

14. On February 6, 2017 Mr. Owen replied to my email inquiry and stated that the Corps had 

received over two hundred thousand email comments in response to the EIS Notice. 

 

 I swear under the penalty of perjury that the foregoing is true and accurate to the best of 

my knowledge. 

       
Dated: February 22, 2017   _____________________________ 
      Rollie E. Wilson 
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NOI COMMENTS, DAKOTA ACCESS PIPELINE CROSSING 
 
 

PROVIDED BY: CHEYENNE RIVER SIOUX TRIBE 
C/O HAROLD FRAZIER, CHAIRMAN 

PO BOX 590, EAGLE BUTTE, SD 57625 
 
 
 
 

CHEYENNE RIVER SIOUX TRIBE’S  
PRELIMINARY INFORMATIONAL PAPER  

CONCERNING DAKOTA ACCESS LLC’S REQUEST FOR AN  
EASEMENT TO CROSS LAKE OAHE, NORTH DAKOTA  

PURSUANT TO 30 U.S.C. § 185 
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NOI COMMENTS, DAKOTA ACCESS PIPELINE CROSSING 
 

PROVIDED BY: Cheyenne River Sioux Tribe 
c/o Harold Frazier, Chairman 

PO Box 590, Eagle Butte, SD 57625 
 

CHEYENNE RIVER SIOUX TRIBE’S PRELIMINARY INFORMATIONAL PAPER 
CONCERNING DAKOTA ACCESS LLC’S REQUEST FOR AN EASEMENT TO 

CROSS LAKE OAHE, NORTH DAKOTA PURSUANT TO 30 U.S.C  § 185 
 

January 18, 2017 

I. INTRODUCTION  

This preliminary informational paper represents the Cheyenne River Sioux Tribe’s 
(“Tribe”) preliminary historical background, as well as legal and scientific analysis of facts and 
circumstances surrounding Dakota Access, LLC’s (“Dakota Access”) request for a right-of-way 
to cross Lake Oahe on lands owned by the Army Corps of Engineers (“Corps”) in North Dakota, 
and subject to treaty obligations of the United States of America.   

 
In conjunction with this preliminary informational paper, we have retained experts to 

analyze data related to the Dakota Access Pipeline project.  We and our experts have relied upon 
the materials now available to us, which includes documents contained within the Environmental 
Assessment prepared in conjunction with the permit granted to Dakota Access on July 25, 2016 
pursuant to section 14 of the Rivers and Harbors Act of 1899, codified at 33 U.S.C § 408 (“Section 
408”) and portions of the administrative record associated with ongoing litigation concerning the 
Section 408 permit in the United States District Court for the District of Columbia, Standing Rock 
Sioux Tribe, et al. v. U.S. Army Corps of Engineers, et al, Case No. 1:16-cv-1534.1  Please note 
that the Tribe and its experts have not been granted access to the technical documents, including 
but not limited to spill modeling data and other important documents that we are entitled to review 
and the oil company thus far has withheld as confidential in the ongoing litigation.  While it is our 
intent to provide prompt supplementation to this preliminary informational paper on an ongoing 
basis as more information becomes available to us, we expressly reserve our right to supplement 
these materials after we are finally granted access to the currently withheld information. 

 
Please note that we intend this preliminary informational paper to be included in the Corps’ 

considerations pursuant to the administrative processes outlined by the Corps in its Notice of Intent 
to Prepare an Environmental Impact Statement published in the Federal Register on January 18, 
2017.  82 Fed. Reg. 5543 (Jan. 18, 2017).  In addition to the informational paper, however, we 
look forward to participating in the formal administrative processes guaranteed the Notice of 
Intent.  As noted herein, we have submitted a request to participate in this process as a cooperating 

                                                           
1 The Cheyenne River Sioux Tribe and the Standing Rock Sioux Tribe have sued the Corps to challenge its issuance 
of the Section 408 permit, however, those claims are currently being held in abeyance in light of the current EIS 
process regarding the right-of-way.  A true and correct copy of the December 16, 2016 Order Granting Standing 
Rock Sioux Tribe, Cheyenne River Sioux Tribe, and the U.S. Army Corps of Engineers’ Joint Motion to Hold 
Claims in Abeyance which is attached hereto at Attachment 1.  

Wilson Decl. Attachment A 0002
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agency and expect to submit additional information in accordance with forthcoming EIS schedule 
developed by the Corps.   

 
Please also take note that the treaty rights enjoyed by the Cheyenne River Sioux Tribe 

pursuant to the 1851 and 1868 Fort Laramie Treaties which entitle us to participation in this process 
and which are discussed in detail herein, are in fact treaty rights shared in common, equally by all 
tribal signatories to those treaties, including Cheyenne River, the Standing Rock Sioux Tribe, and 
numerous other modern day federally recognized tribes that historically constituted the Great 
Sioux Nation.  The Notice of Intent to Prepare Environmental Impact Statement published in the 
Federal Register on January 18, 2017 seems to suggest that these treaty rights are limited to the 
Standing Rock Sioux Tribe.  This is incorrect. 

 
Furthermore, while the Cheyenne River Sioux Tribe enjoys unextinguished treaty rights to 

the land near the Cannonball River where the Dakota Access Pipeline is proposed to be 
constructed, pursuant to the 1851 Treaty of Fort Laramie, the treaty right that is most critical to 
this process is our undifferentiated property right in the waters of Lake Oahe and the United States 
reservation of the same in an amount and quality sufficient to sustain a permanent and livable 
homeland.  As set forth herein, the United States owes to us a fiduciary duty to protect that water 
from contamination or degradation by upstream uses.  The Corps is further more required by the 
statute that created Lake Oahe to prioritize beneficial consumptive uses, like those enjoyed by the 
Tribe, over those not contemplated by statute. 

 
II. HISTORICAL BACKGROUND: HISTORY OF DISPOSSESSION OF THE 

SIOUX AND PRESENT DAY TREATY RIGHTS IN LAND AND WATER  
 

A. Cheyenne River Sioux Tribe Creation  
 

 The Cheyenne River Sioux Tribe is a member of the Oceti Sakowin (Seven Council Fires) 
also known as the Great Sioux Nation, which includes the Lakota, Dakota, and Nakota people.  
The Cheyenne River Sioux Tribe is comprised of four of the seven bands of the Lakota: Itazipco, 
Minnicoujou, Oohenumpa, and Siha Sapa.  We, the Lakota, were created beneath the present 
world.  We lived there and we emerged at a site in our sacred He Sapa or Black Hills.  At first we 
suffered, but Creator caused the sacred tatanka or buffalo to lead us to food and water.  Mni kiŋ 
ṗejuta ṫokaheya - water, mni, is our first medicine.  Clean, pure water is an essential part of the 
Lakota way of life that Creator has taught us.  Clean, pure water is necessary for the rites and 
sacraments that comprise our religion.  Minnicoujou means “plants by the water.”  Oohenumpa 
means “two kettle” or “boils twice.”  Water is a part of who we are. 

 
 After we emerged from He Sapa, the heart of everything that is, our territory spanned the 

entirety of present day North and South Dakota, parts of Nebraska, Wyoming, Montana, and 
Canada.  We are a nomadic people and we ranged across this territory following the buffalo, our 
main food source.  River bottom lands, especially on the banks of the Missouri River or Mni Sose, 
were places to which we always returned because of their proximity to our sacred, life-giving 
water.  Here we gathered foods and medicines and held cultural, spiritual, and political gatherings 
from time immemorial. 

Wilson Decl. Attachment A 0003
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B. Early Wars and Treaties 
 

 At the close of the War of 1812, the United States settled with Great Britain in the Treaty 
of Ghent, promising that Indian nations and tribes would enjoy the same status with the United 
States as they had prior to the War.  Accordingly, the United States sent out treaty delegations to 
Indian country.  In 1851 the bands of the Great Sioux Nation, including the four bands of the 
Cheyenne River Sioux Tribe, negotiated and entered into treaty with the United States, now known 
as the 1851 Fort Laramie Treaty.  11 Stat. 749 (Sep. 17, 1851).  In this peacetime treaty, the Oceti 
Sakowin reserved a vast territory, including all of the Dakotas west of the Missouri River and large 
sections of Montana, Wyoming, and Nebraska.  The United States bound itself, in this treaty, to 
“protect” the Great Sioux Nation “against the commission of all depredations by the people of the 
said Untied States, after the ratification of this treaty.”  Id. 

 
 From 1867 to 1868, the Great Sioux Nation fought the Powder River War, a series of 

military engagements in which the Sioux Tribes fought to protect the integrity of the Treaty lands 
recognized by the United States from the incursion of white settlers.  The United States, acting 
under the auspices of the Indian Peace Commission, sought a treaty to end the war.  The Treaty 
Commission travelled up the Missouri River to meet with the leaders of the Great Sioux Nation 
where they negotiated the 1868 Sioux Nation Treaty.  15 Stat. 635 (Apr. 29, 1868).  In the Treaty 
of 1868, the Sioux Nation reserved all of the lands west of the low water mark of the Missouri 
River and adjacent lands in North Dakota as our permanent homeland, including without limitation 
appurtenant waters, natural resources, grazing, timber, mineral rights, hunting and fishing rights, 
usufructuary rights, and absolute and undisturbed use, occupancy, ownership, self-government and 
treaty rights protected by the United States’ honor, the Full Faith and Credit of the United States, 
the federal trust responsibility, and the Constitution of the United States.  The Reservation of the 
Great Sioux Nation’s permanent homeland includes the sacred pledge by the United States that it 
would be a livable homeland.  

 
C. Dispossession of Sioux Treaty Lands 

 
 In 1874, gold was discovered in the Black Hills.  As a result, the United States took action 

that knowingly violated the 1868 Sioux Nation Treaty by directing General George Armstrong 
Custer to lead an expedition into the Black Hills in the heart of the Great Sioux Reservation to 
confirm the existence of gold and to locate the site of a future military post.  During Custer’s illegal 
incursion into the Great Sioux Reservation, the United States participated in spreading the word 
that gold had been discovered and a gold rush commenced bringing swarms of white prospectors 
into the area, again violating the Treaty.  Consequently, the United States attempted to back out of 
its recent promises in the 1868 Treaty and renegotiate with the Great Sioux Nation.  We refused 
to sell our sacred homeland where we emerged from the earth so long ago.   

 
 In response, the United States instigated a war with the Great Sioux Nation to justify taking 

what they were unable to purchase legally.  The United States issued an ultimatum to the Lakota 
people to abandon their winter camps and return to their Reservation in the height of winter, an 
ultimatum that was intended to be impossible to meet, and then sent the military after our people.  

Wilson Decl. Attachment A 0004
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Such military aggression against our people ultimately resulted in General Custer’s defeat at the 
Battle of the Little Bighorn or Battle of the Greasy Grass—a victory that would not go unpunished. 

 
 Though we won that battle, we lost the war, and Congress passed the “sell or starve” law 

against us, legislation that prohibited further appropriations for the subsistence of our people unless 
we relinquished our treaty-guaranteed rights to hunting outside the Great Sioux Reservation and 
ceded the Black Hills at the heart of the Great Sioux Reservation.  Act of Feb. 28, 1877, 19 Stat. 
254.  The United States then sent another treaty commission to our starving and desperate people.  
Despite the fact that the 1868 Treaty required that any further cession be agreed to by three-fourths 
of all Lakota males, the United States obtained consent of just 10 percent and passed legislation 
taking the Black Hills.  In 1980, the United States Supreme Court affirmed that this legislation, 
the Act of Feb. 28, 1877, 19 Stat. 254, constituted an unlawful taking in violation of the 1868 
Sioux Nation Treaty.  See generally, United States v. Sioux Nation of Indians, 448 U.S. 371 
(1980).2  The Supreme Court famously observed that “a more ripe and rank case of dishonorable 
dealings will never, in all probability be found in our history.”  Id. at 388. 

 
 In 1889, after illegally abrogating the 1868 Treaty, the United States dispossessed us once 

again.  What remained of our Great Sioux Reservation after the taking of the sacred Black Hills 
was further carved down into nine much smaller reservations, including the present-day Cheyenne 
River Sioux Reservation, to make way for white settlers to come into our land.  While the Act of 
March 2, 1889, 25 Stat. 888, had dispossessed us of our of our Great Sioux Reservation, the United 
States promised the Cheyenne River Sioux Reservation to us as a permanent home for the four 
Lakota bands that comprise the Cheyenne River Sioux Tribe today.   

 
 The Act states: 

 
That the following tract of land, being a part of the said Great Reservation of the 
Sioux Nation, in the Territory of Dakota, is hereby set apart for a permanent 
reservation for the Indians receiving rations and annuities at the Cheyenne River 
Agency, in the said Territory of Dakota, namely; Beginning at a point in the center 
of the main channel of the Missouri River, ten miles north of the mouth of the 
Moreau River, said point being the southeastern corner of the Standing Rock 
Reservation; thence down said center of the main channel of the Missouri River, 
including also entirely within said reservation all islands, if any, in said river, to a 
point opposite the mouth of the Cheyenne River; thence west to said Cheyenne 

                                                           
2 Although the Supreme Court affirmed an award of monetary compensation for this illegal taking in the amount of 
$17 million in 1980, Sioux Nation v. United States, 448 U.S. 371 (1980, the successors to the Great Sioux Nation, 
including the Cheyenne River Sioux Tribe, have refused to validate this theft of their holy lands by drawing from that 
account.  Instead, the Tribes that comprise the Great Sioux Nation look forward to the eventual return of our sacred 
He Sapa.  The Black Hills settlement account currently contains as much as $1.3 billion that the Great Sioux Nation 
will not touch, despite that fact that we are among the poorest people in America thanks to the long history of 
dispossession that we are recounting here.  See author Rita Lenane “It Doesn’t Seem Very Fair, Because We Were 
Here First”: Resolving the Sioux Nation Black Hills Land Dispute and the Potential for Restorative Justice to 
Facilitate Government-to-Government Negotiations, 16 Cardozo J. Conflict Resol. 651, 658; Mary Garrigan, Ziebach 
County Still Poorest in America, Rapid City J., Dec. 10, 2010, http://rapidcityjournal.com/news/ziebach-county-still-
poorest-in-america/article_eda45bae-040a-11e0-92aa-001cc4c03286.html (last accessed Jan. 18, 2017). 
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River, and up the same to its intersection with the one hundred second meridian of 
longitude; thence north along said meridian to its intersection with a line due west 
from a point in the Missouri River ten miles north of the mouth of the Moreau 
River; thence due east to the place of beginning. 

 
25 Stat. 888, § 4.   Our Reservation includes our treaty lands, appurtenant waters, natural resources, 
grazing, timber, mineral rights, hunting and fishing rights, usufructary rights, and absolute and 
undisturbed use, occupancy and ownership, self-government and treaty rights.   
 

The taking of our Black Hills, confinement on the reservation, and the theft of our traditions 
and our culture through forced assimilation were hardships almost too painful to contemplate, but 
we made this Reservation our home.  We were heartened that it included our aboriginal lands, 
especially the rich river bottomlands along the Missouri River.  Here we had camped, hunted, 
gathered foods and medicines, performed religious ceremonies, convened for social and political 
occasions, birthed and raised our children, and buried our dead from time immemorial.  The seat 
of our government was in the river bottom at the town of Cheyenne Agency and the largest 
population of our people lived here.  

 
D. Pick-Sloan Plan Dispossession 

 
In 1944, unbeknownst to us and without either our consent or consultation, the United 

States passed the Pick-Sloan Plan, the Flood Control Act of 1944 (“Flood Control Act”) that 
directed the Army Corps of Engineers to construct the Oahe Dam on the Missouri River to provide 
for federal flood control for Americans living in St. Louis, Missouri, more than 800 miles 
downstream of our Reservation.  The Act created the reservoir under which the Dakota Access 
Pipeline is proposed to cross and it permitted a taking by the United States of tribal lands along 
Missouri River.  Lacking either consent or consultation, the United States once again violated the 
solemn promises of its Treaty with us.  Our tribal leaders worked hard with legal counsel and the 
South Dakota delegation to preserve our rights, but we did not defeat the dam.  Indeed, at a 
negotiation to place a value on the land the Corps planned to inundate in 1952, our Tribal Chairman 
Frank Ducheneaux remarked, “This is not a happy occasion.  We are here to participate in the 
gutting of our reservation.”  Michael L. Lawson, Dammed Indians 80 (1982).   

 
The Oahe Dam destroyed more Indian land than any other public works project in America.  

The Cheyenne River Sioux Tribe lost 104,120 acres to the flood, including Cheyenne Agency and 
two smaller towns.  Id. at 50.  We lost our most valuable rangeland, most of our gardens and 
cultivated farm tracts, and nearly all of our timber, wild fruit and wildlife resources.  Id.  The 
flooding destroyed more than 105,000 acres of our best grazing land and affected 75 percent of 
Cheyenne River ranchers.  Our traditional medicines growing by the river and sacred stone cairns 
like the ones that were plowed under near Cannonball, North Dakota on September 3, 2016 were 
inundated and lost.  Id. at 56.  The deer, beaver, rabbits, raccoons, pheasants, and other game that 
provided our people with both food and income were reduced by 75 percent.  And 90 percent of 
our timber was lost in the flood.  Id.  We were forced to dig up the bodies of our parents and 
grandparents from the ground.  Id. at 58.  Our livelihoods, our homes, our birthplaces, our 
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memories, and our traditions were stolen from us by the flood waters of Lake Oahe which covered 
them all up in 1959.   

 
After the flood, what was left of our Reservation was a mere shadow of the homeland we 

were promised.  Without the rich river bottom lands, we were left with a vast, arid expanse of 
prairie rooted in clay soil—land that is virtually non-irrigable and lacking in all of the cultural 
significance, value, and biodiversity described above.  We had to move our homes to new 
communities away from the windswept shore of the lake that had swallowed our river, where we 
had no access to water as this land is not suitable for wells.  Id. at 57.  We had no timber to build 
or heat our homes.  Id.   

 
We have been poor since the United States forced us onto the Reservation in 1889 and 

deprived us of our traditional hunting grounds.  But we became desperately poor after the flood 
and the theft of our best lands.  By 2010, our Reservation encompassed the poorest county in 
America, with 60 percent of its population living below the poverty line.  Mary Garrigan, Ziebach 
County Still Poorest in America, Rapid City J., Dec. 10, 2010, 
http://rapidcityjournal.com/news/ziebach-county-still-poorest-in-america/article_eda45bae-040a-
11e0-92aa-001cc4c03286.html (last accessed Jan 18, 2017).   Our poverty and our disconnection 
from our traditions and culture, which relate back to the serial thefts described herein and the loss 
of our lands, have result in alarmingly high rates of substance abuse, crime, and suicide on the 
Cheyenne River Sioux Reservation.  Stephanie Woodard, Suicide is Epidemic for American Indian 
Youth: What More Can be Done?, NBC News (Oct. 10, 2012), 
http://investigations.nbcnews.com/_news/2012/10/10/14340090-suicide-is-epidemic-for-
american-indian-youth-what-more-can-be-done; Cheyenne River Youth Project, Running Strong 
for American Indian Youth (Dec. 6, 2013), http://indianyouth.org/news/detail/cheyenne-river-
youth-project.  

 
The primary industries on the Cheyenne River Sioux Reservation are agriculture and 

tourism, both of which depend upon the waters of Lake Oahe.   August 10, 2016 Declaration of 
Cheyenne River Sioux Tribe Chairman Harold Frazier (“Frazier Decl.”), at ¶14, a true and correct 
copy of which is attached hereto at Attachment 2. Recreational fishing, swimming, and boating 
were uncommon activities for our ancestors; however, Congress intended recreation to be a 
primary use of Lake Oahe.  58 Stat. 889. Today, we rely upon the clean, vast, well-stocked fisheries 
of Lake Oahe to provide much needed tourism dollars for fishers and boaters who come to the 
reservation in the warmer months.  Recreation, Cheyenne River Chamber of Commerce, 
http://www.crchamber.org/visiting/recreation/ (last visited Jan. 17, 2017); Overcoming 
Challenges to Bus. & Econ. Dev. in Indian Country. Study Sites, U.S. Dept. of Health & Human 
Servs., (Aug. 1, 2004), https://aspe.hhs.gov/report/overcoming-challenges-business-and-
economic-development-indian-country/study-sites.  

 
Critically, we are completely dependent upon the waters of Lake Oahe for our drinking 

water.  Our Reservation is not suitable for wells because of low ground water levels and poor water 
quality of such ground water.  Water Problems on the Standing Rock Sioux Reservation: Oversight 
Hearing to Received Testimony on Problems that Have Been Experienced by the Standing Rock 
Sioux Tribe & Tribes Situated Along the Missouri River, 108th Cong., 2nd Sess. (2004) (statement 
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of Dennis Breitzman, Area Manager, Dakotas Area Office, Bureau of Reclamation), available at 
https://www.gpo.gov/fdsys/pkg/CHRG-108shrg97093/html/CHRG-108shrg97093.htm.  Almost 
all of our drinking water is drawn from a water intake project called Mni Waste or “good water” 
that pumps water directly out of Lake Oahe near the Cheyenne River, where it is treated and then 
piped to communities and homes all over our Reservation, which is the size of the State of 
Connecticut.  Mni Waste serves over 14,000 residents of our reservation, including both Indians 
and non-Indians.     

 
E. Treaty Rights and United States Fiduciary Duty 

 
The reservation of land in our unabrogated Treaties and in the 1889 Act was accompanied 

by a reservation of water rights in the Missouri River to fulfill the purpose of the Reservation to 
provide for our self-sufficiency.  Winters v. United States, 207 U.S. 564 (1908); Cappaert v. United 
States, 426 U.S. 128, 141 (1976).  We own a clear property right in the waters of Lake Oahe and 
the Missouri River reserved to us by the United States by the creation of the Cheyenne River Sioux 
Reservation that entitles us to water sufficient to sustain our Reservation as a permanent homeland.  
Id.  This Winters right includes the right to clean, safe water that is consistent with the purpose of 
the Reservation.  See, e.g., United States v. Gila River Irrigation Dist., 920 F. Supp. 1444, 1448 
(D. Ariz. 1996).  Likewise, we have retained our right to hunt, fish, and gather on our Reservation.  
South Dakota v. Bourland, 508 U.S. 679, 697 (1993) (noting that Congress explicitly has reserved 
the Cheyenne River Sioux Tribe’s original treaty rights, including the right to hunt and fish, on 
Lake Oahe); see also United States v. Dion, 476 U.S. 734, 738 (1986) (“Indians enjoy exclusive 
treaty rights to hunt and fish on lands reserved to them . . . .”).   The United States Supreme Court 
has long held that these treaty rights to hunting, fishing, and gathering are “not much less necessary 
to the existence of the Indians than the atmosphere they breathed.”  United States v. Winans, 198 
U.S. 371, 381 (1905).  Our water rights include a right to water that is sufficient in amount and 
quality to support our hunting and fishing rights.  United States v. Adair, 723 F.2d 1394, 1409, 
1411 (9th Cir. 1983). 

 
The United States has undertaken a fiduciary responsibility to protect tribal treaty rights.  

The Court has long recognized the “existence of a general trust relationship between the United 
States and the Indian people.”  United States v. Mitchell, 463 U.S. 206, 225 (1983).  The courts 
are clear that “any Federal government action is subject to the United States’ fiduciary 
responsibilities toward the Indian tribes.”  Nance v. EPA, 645 F.2d 701, 711 (9th Cir. 1981) 
(emphasis in original) (citing Seminole Nation v. United States, 316 U.S. 268, 297 (1942).  The 
trust duty specifically applies to the actions of the United States Army Corps of Engineers.  See, 
e.g., Northwest Sea Farms, Inc. v. U.S. Army Corps of Eng’rs, 931 F. Supp. 1515, 1519-20 (W.D. 
Wash. 1996).  The United States Army Corps of Engineers owes a specific fiduciary duty to protect 
the Cheyenne River Sioux Tribe’s reserved water right in Lake Oahe.  The federal government has 
directed the Corps to exercise its trust responsibility to protect tribes and tribal trust resources by 
government-to-government consultation with tribes on any action under its authority that could 
impair tribal trust resources or tribal rights.  Dept. of Defense Instruction 4710.02 (Sept. 14, 2006); 
see also Sec’y of Defense Policy on “Dept. of Defense Am. Indian & Alaska Native Policy,” Oct. 
20, 1998; EO 13175, Consultation & Coordination with Indian Tribal Govts. (Nov. 6, 2000); 
Presidential Memorandum on Tribal Consultation (Nov. 6, 2009).  The Corps exercises this trust 
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responsibility by denying authorization to activities under its jurisdiction that have more than a de 
minimis impact on tribal treaty rights.  Army Corps of Engineers, Memorandum for Record, 
Gateway Pacific Terminal Project & Lummi Nation’s Usual & Accustomed Treaty Fishing Rights 
at Cherry Point, Whatcom Cnty., (May 9, 2016), 
http://www.nws.usace.army.mil/Portals/27/docs/regulatory/NewsUpdates/160509MFRUADeMi
nimisDetermination.pdf (last accessed Jan. 16, 2017).   

 
Significantly, in addition to the general trust duty that the United States owes to Indian 

tribes, the Army Corps of Engineers owes a specific duty to the Cheyenne River Sioux Tribe to 
protect the waters of Lake Oahe from any upstream contamination.  Indian reserved water rights 
are “vested property rights for which the United States has a trust responsibility, with the United 
States holding legal title to such water in trust for the benefit of the Indians.” 55 Fed. Reg. 9223 
(Mar. 12, 1990).  Under the federal trust responsibility, the United States has a duty to conserve 
Indian lands, waters, and natural resources, and appropriately manage tribal natural resources.  It 
is also “the policy of the United States[] that all Indian communities . . . be provided with safe and 
adequate water supply. . . .”  25 U.S.C. § 1632. Among the United States’ core obligations is its 
duty to prevent upstream users from impairing a tribe’s reserved right.  See Winters, 207 U.S. at 
577-78.  This obligation includes the obligation to prevent upstream users from engaging in 
practices that reduce the quality of water that feeds the reservation.  Hopi Tribe v. United States, 
782 F.3d 662, 669 (Fed. Cir. 2015) (citing United States v. Gila Valley Irrigation Dist., 920 F. 
Supp. 1444, 1454-55 (D. Ariz. 1996)). 

 
The U.S. Army Corps of Engineers owes the Cheyenne River Sioux Tribe much more than 

a general duty to protect the waters of Lake Oahe and ensure that the waters are safe, adequate, 
and not impaired in quality by upstream users.  Lake Oahe was created by the Flood Control Act 
of 1944, P.L. 83-77.  The Flood Control Act granted to the Corps comprehensive power over Lake 
Oahe, including authority over water use, leases, construction, recreation, storage, flood control, 
and navigation, and regulations related to the same.  See 16 U.S.C. §§ 460d, 825s (1946 ed.); 33 
U.S.C. §§ 708, 709 (1946 ed.).  The United States Supreme Court has held that the Corps’ control 
over Lake Oahe is pervasive, excluding even its sister agencies.  See ETSI Pipeline Project v. 
Missouri, 484 U.S. 495, 505 (1988).  The United States Supreme Court has further held that “a 
fiduciary relationship necessarily arises when the Government assumes such elaborate control over 
. . . property belonging to Indians.” United States v. Mitchell, 463 U.S. 206, 225 (1983).  Indeed, 
“where the Federal Government takes on or has control or supervision over tribal . . . properties, 
the fiduciary relationship normally exists with respect to such . . . properties (unless Congress has 
provided otherwise) even though nothing is said expressly in the authorizing or underlying statute 
(or other fundamental document) about . . . a trust or fiduciary connection.”  Id. (quoting Navajo 
Tribe of Indians v. United States, 224 Ct. Cl. 171, 183 (1980)); see also Cobell v. Babbitt, 91 F. 
Supp. 2d 1, 24 (D. D.C. 1999).  The Corps’ duty to the Tribe to both consult on the Tribe’s trust 
property and to protect the trust property from upstream contamination by third-parties is a moral 
obligation of the highest responsibility and trust that should be judged by the most exacting 
fiduciary standards.  United States v. Jicarilla Apache Nation, 465 U.S. 162, 207 (2011). 
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III. DAKOTA ACCESS PIPELINE PROJECT 

 On June 25, 2014, Energy Transfer Partners announced its plans to construct a major crude 
oil pipeline across 1,168 miles through North Dakota, South Dakota, Iowa, and Illinois.  The 
pipeline is intended to have a capacity of 570,000 barrels of crude oil per day, which would make 
it one of the largest crude oil pipelines in the nation, carrying over half of the current capacity of 
North Dakota’s oil production.   
 
 The pipeline is proposed to cross under Lake Oahe just south of the Cannonball River in 
North Dakota.  The proposed crossing is squarely on lands reserved to the Cheyenne River Sioux 
Tribe in its 1851 Treaty.  It is likewise just 90 miles upstream of the Mni Waste intake.  
 

On December 8, 2015, the Corps published a draft Environmental Assessment (“EA”) 
prepared by Dakota Access.  The EA addressed Dakota Access’s request for permits pursuant to 
Section 14 of the River’s and Harbors Act of 1899, codified at 33 U.S.C § 408 (“Section 408”), to 
construct the pipeline on Corps-owned lands around and under Lake Oahe.  Section 408 governs 
proposed alterations to Corps-owned lands.  The EA did not address Dakota Access’s request for 
a right-of-way to cross Corps-owned lands pursuant to the Mineral Leasing Act (“MLA”), 30 
U.S.C. § 185. 

 
The draft EA contained no reference to the impact of the pipeline on tribal drinking water, 

tribal treaty rights, or tribal resources.  The draft EA, however, included extensive discussion of 
potential negative impacts of the pipeline on the non-Indian community of Bismarck, North 
Dakota.  The EA described how potential harm to Bismarck’s drinking supply was one reason why 
the pipeline was rerouted away from a planned Bismarck crossing of the Missouri River to the 
location just north of the Standing Rock Sioux Reservation.  July 25, 2016 EA at 8-12.   

 
On March 11, 2016, the Environmental Protection Agency transmitted a letter to the Corps 

outlining the insufficiency of the draft EA in light of its failure to address the impact of a possible 
pipeline failure on tribal drinking water, and explicitly highlighted potential effects on downstream 
tribes in South Dakota that rely on these waters for their drinking water, including inter alia the 
Cheyenne River Sioux Tribe.  Letter to Brett Cossette, US Army Corps of Engineers, Omaha 
District from Phillip S. Strobel, Director, NEPA Compliance and Review Program, Office of 
Ecosystems Protection and Remediation, Environmental Protection Agency, Region 8 re 
Additional Comments on Dakota Access Pipeline Draft Environmental Assessment, a true and 
correct copy of which is attached hereto at Attachment 3. The letter stated that a revised EA 
“should disclose potential impacts to downstream water supplies from leaks and spills and include 
the water systems in emergency preparedness planning.”  Id at 3. The EPA likewise noted the lack 
of any environmental justice analysis in the EA.   

 
On March 29, 2016, the Department of Interior transmitted a letter to the Corps concurring 

with the EPA’s comments. Letter to Brett Cossette, US Army Corps of Engineers, Omaha District 
from Lawrence S. Roberts, Acting Assistant Secretary, Indian Affairs, US Department of Interior, 
a true and correct copy of which is attached hereto at Attachment 4.  The Department of Interior 
further explained the nature of tribal reserved rights in Lake Oahe and the expressed concern that 
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a potential spill could harm not only reserved water rights but appurtenant tribal lands held in trust 
by the United States.  Attachment 4 at 1.  The Department of Interior additionally requested that 
the Corps conduct an Environmental Impact Study as it had not adequately explained its 
conclusion that there would be no significant impacts of the pipeline on the environment.  Interior 
further noted the Corps’ failure to engage in proper government-to-government consultation with 
tribes on this issue.  Id. 

 
On July 25, 2016, the Corps published the final EA.  The Corps did not directly address 

the Department of Interior’s recommendation that a full EIS should issue; instead the Corps noted 
that it received comments from 

 
20 reviewers in response to the Draft EA, primarily from individuals believed to be 
members of the Standing Rock Sioux Tribe, and two sets of comments from EPA.  
These comments related to topics in the EA.  The Corps fully considered and 
responded to these comments.  There is no new, significant information on 
environmental effects as a result of these comments.  As such, neither a 
supplemental nor a revised EA will be published for further public review nor are 
additional NEPA compliance actions required prior to the Corps making a decision 
on the proposed action. 
 

Environmental Assessment, Dakota Access Pipeline Project at 1 (July 25, 2016) (“July 25, 
2016 EA”)  
  
 Between publication of the draft EA on December 8, 2015 and publication of the final EA 
on July 25, 2016, the Corps did not engage the Cheyenne River Sioux Tribe in government-to-
government consultation on the potential environmental impacts of the pipeline on its trust 
resources, namely its reserved rights in the waters of Lake Oahe and appurtenant trust lands.3  
Although the final EA was revised to acknowledge the existence of the Standing Rock Sioux Tribe 
and the proximity of the pipeline to their water intakes, the final EA made no reference to 
downstream reserved water rights or appurtenant lands of the Cheyenne River Sioux Tribe or any 
impact at all on waters and lands in the South Dakota.  
 
 The Cheyenne River Sioux Tribe and the Corps are currently in litigation regarding the 
granting of the Section 408 permit, although the action is currently being held in abeyance in 
conjunction with this administrative process concerning Dakota Access’s request for right-of-way 
pursuant to 30 U.S.C § 185, which both the Corps and the Tribe agree are subject to wholly 
separate administrative processes.  We remind the Corps that it enjoys broad discretion to withdraw 
the Section 408 permit at any time.  It is well established that “administrative agencies have 
inherent power to reconsider their own decisions, since the power to decide in the first instance 
carries with it the power to reconsider.”  Sierra Club v. Van Antwerp, 560 F. Supp. 2d 21, 23 (D. 

                                                           
3 The Corps and the Cheyenne River Sioux Tribe were in contact with regard to government-to-government 
consultation regarding sacred sites and culturally significant sites required under the National Historic Preservation 
Act, but the Cheyenne River Sioux Tribe has challenged the adequacy of those interactions in the litigation now 
pending in the United States District Court for the District of Columbia, Case No. 1:16-cv-1534. 
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D.C. 2008) (quoting Prieto v. United States, 655 F. Supp. 1187, 1191 (D. D.C. 1987)). Agencies 
may reconsider decisions, “[e]ven in the absence of new evidence or intervening events” if the 
agency believes its original decision was incorrect.  XP Vehicles, Inc. v. U.S. Dep’t of Energy, 156 
F. Supp. 3d 185, 187 (D. D.C. 2016); see also Code v. McHugh, 139 F. Supp. 3d 465, 468 (D.D.C. 
2015).   
 

IV. PRELIMINARY INFORMATIONAL STATEMENTS ON RIGHT-OF-
WAY  

  As the Corps has explained to the federal court, despite the fact that the Corps has granted 
the Section 408 permit, Dakota Access continues to lack the right-of-way required under the MLA.  
As the Corps notes, Section 408 is wholly distinct from the MLA, neither the EA nor the FONSI 
addressed the MLA and do not apply to it, and the MLA is comprised of separate substantive 
provisions that have not yet been evaluated. A true and correct copy of the December 6, 2017 
United States Army Corps of Engineers Motion to Dismiss and in Opposition to Dakota Access, 
LLC’s Motion for Summary Judgment and Memorandum in Support of the same (Corps Motion 
and Memorandum) is attached hereto at Attachment 5 at 15-16.  
 

We are gratified that the Corps has elected to subject the pending right-of-way to the 
preparation of an EIS to engage in “robust consideration of reasonable alternatives . . . together 
with analysis of potential spill risk and impacts, and treaty rights as set forth under 40 C.F.R. § 
1502 et seq., including broad public input and analysis. The Tribe has submitted to you a request 
to participate in the EIS process as a cooperating agency. January 18, 2017 Letter to Hon. Jo-Ellen 
Darcy, Assistant Secretary of the Army for Civil Works, Department of the Army from Harold 
Frazier, Chairman, Cheyenne River Sioux Tribe, a true and correct copy of which is attached hereto 
at Attachment 6; see also 82 Fed. Reg. 5543-44. We agree with the Corps’ decision to review and 
analyze, at a minimum, “alternative locations for the pipeline . . . , [d]etailed discussion of potential 
risk of an oil spill, and potential impacts to Lake Oahe, [tribal] water intakes, and [tribal] water 
rights as well as fishing and hunting rights[,] and [a]dditional information on the extent and 
location of the Tribe’s treaty rights in Lake Oahe.”  
 

As the Corps has advised the federal district court, the MLA requires a right-of-way 
applicant to meet a number of substantive standards before the Corps may grant permission to 
cross federal lands under the Corps’ jurisdiction.  Corps Motion and Memorandum at 3-4.  As set 
forth in parts III.A-B infra, and in light of the Corps’ trust responsibility to the Cheyenne River 
Sioux Tribe described in part II.E supra, the Corps must consider impacts on the Cheyenne River 
Sioux Tribe before it grants any right-of-way to cross Lake Oahe pursuant to 30 U.S.C. § 185.   

First, under 30 U.S.C. § 185(b)(1), the Corps must take into consideration the interplay 
between the proposed pipeline and the substantive statutory provisions in the Flood Control Act, 
which governs Lake Oahe.  As set forth herein, the proposed pipeline is inconsistent with the 
purpose of the federal reservation that comprises the Corps-owned property such that the right-of-
way should be denied.  See part II infra.  Second, under 30 U.S.C. § 185(g) and the Corps’ treaty 
and trust responsibility to provide a livable homeland and clean drinking water for the Tribe, the 
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Corps must evaluate whether the proposed pipeline and related facilities are sufficiently safe such 
that the Cheyenne River Sioux Tribe and its trust property is protected from a sudden rupture or 
slow degradation of the pipeline.  As set forth herein, the pipeline as currently proposed is not 
sufficiently safe and does not protect the Tribe or its trust property from a sudden rupture or slow 
degradation of the pipeline.  The Corps may not grant the right-of-way for the pipeline as currently 
proposed.  See parts III.A-E infra.  Third, pursuant 30 U.S.C. § 185(h)(2) and the Corps’ treaty 
and trust responsibility to the Tribe, the Corps must evaluate proposed pipeline’s impact on the 
environment, including impacts to fish and wildlife, hazards to public health and safety, and the 
interests of those who rely on the fish, wildlife, and biotic resources of Lake Oahe for subsistence 
purposes.  As set forth herein, the pipeline as currently proposed does not protect the environment 
or the fish and wildlife resources that are part of the bundle of rights the Tribe is entitled to under 
its treaties.  See part III.D infra. Finally, as set forth in 30 U.S.C. § 185(j), the Corps may not 
grant the right-of-way until it is “satisfied that the applicant has the technical and financial 
capability to construct, operate, maintain, and terminate the project for which the right-of-
way permit is requested . . . .”  As set forth herein, the economic viability of the applicant has 
not been demonstrated and is in serious question in light of the downturn in the oil market.  
Furthermore, although Dakota Access has touted the economic benefits of the pipeline to the nation 
as a whole and to the local economy, these benefits are non-existent.  The financial viability of this 
project and its industry weighed against the pitiful economic benefits to the general population 
make does not satisfy the requirements set forth in 30 U.S.C. § 185(j). 

A. Corps has authority to deny easement per 30 U.S.C. § 185 
 

The MLA enacted in 1920, authorizes the United States to grant “[r]ights-of-way through 
any federal lands . . . for pipeline purposes for the transportation of oil, natural gas, synthetic liquid 
or gaseous fuels, or any refined product produced therefrom . . . in accordance with provisions of 
this section.” 30 U.S.C. § 185(a). The Act endows agencies with “broad power” to issue such 
rights-of-way, including “discretion to refuse to issue any lease at all on a given tract.” Udall v. 
Tallman, 380 U.S.1, 4 (1965). 

 
In 1973, the MLA was amended to “impose more stringent safety and liability standards.” 

Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 287 (1975) (Brennan, J., dissenting); 
Act of Nov. 16, 1973, Pub. L. No. 93-153, 87 Stat. 576. The resulting statute “places numerous 
responsibilities on an agency considering whether to permit construction on federal land, including 
safety requirements, notice requirements, and reporting requirements (including reporting to 
specific Congressional committees)” as well as compliance “with applicable environmental 
statutes and regulations, such as the National Environmental Policy Act.” Sierra Club v. U.S. Army 
Corps of Eng’rs, 99 F. Supp. 2d 9, 14-15 (D .D.C. 2013).   Courts interpreting the MLA apply the 
right-of-way requirements contained in the act strictly and have refused to waive or bend to 
accommodate industry practice or commercial exigencies.  See, e.g., Wilderness Soc’y v. Morton, 
479 F.2d 842, 853 (D.C. Cir. 1973).   
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The stringent substantive requirements of the MLA include:  

• Purpose of the reservation: “A right-of-way through a Federal reservation shall not be 
granted if the Secretary or agency head determines that it would be inconsistent with the 
purposes of the reservation.” 30 U.S.C. § 185(b)(1).  

• Width limitations: Rights-of-way may not exceed fifty feet in width, unless the agency 
makes specific findings related to operation, environmental protection, and public safety. 
Id. at § 185(d).  

• Pipeline safety: The agency shall impose conditions for all rights-of-way “that will protect 
the safety of workers and protect the public from sudden ruptures and slow degradation of 
the pipeline.” Id. at § 185(g).  

• Disclosure of financial information: The Act requires applicants to disclose the identity 
of and information concerning all participants in the entity, including partners and 
shareholders owning more than 3 percent of shares, and affiliates. Id. at § 185(i).  

• Technical and financial capability: An agency may not grant a right-of-way unless it is 
“satisfied that the applicant has the technical and financial capability to construct, operate, 
maintain, and terminate the project for which the right-of-way or permit is requested in 
accordance with the requirements of this section.” Id. at § 185(j).  

• Reimbursement of costs: The applicant must “pay annually in advance the fair market 
rental value of the right-of-way or permit.” Id. at § 185(l).  

• Bonding: The agency may require a right-of-way holder “to furnish a bond, or other 
security, satisfactory to the Secretary or agency head to secure all or any of the obligations 
imposed by the terms and conditions of the right-of-way.” Id. at § 185(m).  

• State standards: The Act requires the agency to take into consideration and comply with 
State standards that apply to the right-of-way. Id. at § 185(v).  

• Congressional notification: “[N]o right-of-way for a pipeline shall be granted until a 
notice of intention to grant the right-of-way, together with the Secretary’s or agency head’s 
detailed findings as to the terms and conditions he proposes to impose has been submitted 
to [the Committee on Natural Resources of the United States House of Representatives and 
the Committee on Energy and Natural Resources of the United States Senate].” Id. at § 
185(w)(2).  

The Army has developed regulations governing “outgrants,” which it defines as “the 
written document setting out the terms and conditions of non-Army use of real property.” Army 
Reg. 405-80, ¶ 4-1(a). These regulations were developed pursuant to the Army’s “authority to 
grant the use of real property under [its] administrative control” under numerous statutes, including 
10 U.S.C. § 2667 (leases of non-excess military property); 43 U.S.C. § 961 (easements for electric 
power and communications lines); 10 U.S.C. § 2669 (easements for gas, water, and sewer 
pipelines); 10 U.S.C. § 2668 (easements for various rights-of-way); 10 U.S.C. § 4777 (easements 
for ferry landings, bridges, and livestock crossings); 40 U.S.C. § 319 (easements for “other 
purposes”); 16 U.S.C. § 460d (leases at water resource development projects); 16 U.S.C. § 663 
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(licenses for fish and wildlife conservation); and the Mineral Leasing Act, 30 U.S.C. § 185. Army 
Reg. 405-80, ¶ 1-4, Appendix B. 

These Army Regulations, common to all outgrants issued pursuant to the nine statutes listed above, 
set forth a general substantive standard that any use of Army-controlled real property must “be in 
the public interest” and must be “compatible with the installation/project mission.” Id. at ¶ 4-1(c). 
Importantly, however, the Regulations expressly acknowledge that the Army’s authority to grant 
uses of real property are subject to the discrete “specific legislation giving the Secretary of the 
Army authority to grant the use of real property under his administrative control.” Id. at ¶ 1-4(b).  
Significantly, the Army Regulations also require that “[a]ll such non-Army use must be authorized 
by an appropriate realty instrument.”Id.  

As set forth in detail below, the Cheyenne River Sioux Tribe and experts that we have 
retained note the following deficiencies in the Dakota Access Pipeline project pursuant to 30 
U.S.C. § 185.  Note that we and our experts have relied upon materials contained within the EA 
prepared in conjunction with the Section 408 permit and the administrative record associated with 
the ongoing litigation in the United States District Court for the District of Columbia.   

The Tribe and its experts have not been granted access to the technical documents, 
including but not limited to spill modeling, which are necessary to provide a full analysis of this 
issue.  As noted by the report prepared by Steve Martin and Envy Consultants dated January 5, 
2017 (“Martin Report”), a true and correct copy of which is attached hereto at Attachment 7, and 
in conjunction with the report prepared by Ronald Rovenko dated the same (“Rovenko Report”), 
a true and correct copy which is attached hereto at Attachment 8, this lack of access has prohibited 
a meaningful opportunity to provide complete analysis of the adequacy of and conclusions set forth 
in the EA. Martin Report, at 3.  This in turn results in the Tribe’s inability to engage in pre-
decisional tribal consultation due to lack of information necessary to form a position. On this basis, 
the comments provided herewith should be considered preliminary and not government-to-
government consultation until such time as the Tribe is provided with the full record, and all 
analysis conducted by the Corps and documents and information considered as a result of the 
December 4, 2016 Corps Memorandum.4 

B. Consumptive Use, 30 U.S.C. § 185 (b)(1) 
 

30 U.S.C. § 185(b)(1) defines federal lands and the authority of federal agencies to grant 
rights-of-way through those lands for pipelines.  Specifically, the statute states: 

For the purposes of this section “Federal lands” means all lands owned by the 
United States except lands in the National Park System, lands held in trust for an 

                                                           
4 The Cheyenne River Sioux Tribe notes Colonel Henderson, Omaha District commander informed tribal 
representatives on January 13, 2016 that Omaha had performed all analysis required under the December 4, 2016 
Memorandum.  The Tribe requests a copy of all such additional analysis so it may engage in government-to-
government consultation and notes such analysis was once again performed without any consultation with the Tribe 
and is therefore biased and incomplete.  
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Indian or Indian tribe, and lands on the Outer Continental Shelf. A right-of-way 
through a Federal reservation shall not be granted if the Secretary or agency head 
determines that it would be inconsistent with the purposes of the reservation. 

 The Corps of Engineers has authority to operate the dams located on the Missouri River in 
North and South Dakota pursuant to the Flood Control Act and the Rivers and Harbors Act of 1945 
for the purposes set forth in those statutes. 58 Stat. 887, Section 1(a) and (b); 59 Stat. 11, Section 
1(b).  The Flood Control Act and the Rivers and Harbors Act of 1945 contain identical language 
regarding the authorized purposes for the reservation of lands and the jurisdiction of the 
Department of the Army to operate the Missouri River Mainstem System.  The exclusive purposes 
of the reservation of authority to the Corps of Engineers to operate the system were: 

a) Flood Control5 (including run-off and water-flow prevention and soil erosion 
prevention);6 
 

b) Navigation; 7 
 

c) Domestic water supply;8 
 

d) Municipal water supply;9 
 

e) Stock water;10 
 

f) Irrigation;11 and; 
 

g) Mining;12 

                                                           
5 58 Stat. 889, Section 1 (“In connection with the exercise of jurisdiction over the rivers of the Nation through the 
construction of works of improvement, for navigation or flood control…”) 58 Stat. 890, Section 1(a) “Plans, Proposals, 
or reports of the Chief of Engineers, War Department, for any works of improvement for navigation or flood control 
not heretofore or herein authorized, shall be submitted to the Congress only upon compliance with the provisions of 
this paragraph . . . . If such investigations in whole or in part are concerned with the use or control of waters arising 
west of the ninety-seventh meridian, the Chief of Engineers shall give to the Secretary of the Interior, during the course 
of the investigations, information developed by the investigations and also an opportunity for consultation regarding 
plans and proposals, and to the extent deemed practicable by the Chief of Engineers, opportunity to cooperate in the 
investigations.”).   
6 58 Stat. 889, Section 2. 
7 Id. 
8 58 Stat. 889, Section 1(b) (“The use for navigation in connection with the operation and maintenance of such works 
herein authorized for construction, of waters arising in States lying wholly or partially west of the ninety-eighth 
meridian shall be only such use as does not conflict with any beneficial consumptive use, present or future, in States 
lying wholly or partly west of the ninety-eighth meridian, of such waters for domestic, municipal, stock water, 
irrigation, mining, or industrial purposes.”). 
9 Id.  
10 Id. 
11 Id.; see also, 58 Stat. 891, Section 8 (authorizing the secretary of interior to construct and operate irrigation projects). 
12 Id. 
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h) Industrial purposes;13 (specifically hydroelectric power)14  
 

i) Public park and recreational facilities.15 
 

By the clear language in both the Flood Control Act and the Rivers and Harbors Act, any 
activities that are not consumptive uses of water are not contemplated purposes of the reservation 
of the Missouri River to the management of the Corps of Engineers.  Specifically, Section 1(b) 
of both statutes states that only “beneficial consumptive use, present or future,” for “domestic, 
municipal, stock water, irrigation, mining, or industrial purposes” are authorized purposes. 
(Emphasis added).  Authorization for rights-of-way for oil or gas pipelines do not fall within the 
authorized purpose of a beneficial consumptive use of water for industrial purposes because 
pipelines do not entail a consumptive use.  

 
Further, industrial and domestic consumptive uses of water are only authorized once there 

has been a determination there is surplus water available, and a determination that such use “will 
not adversely affect then existing lawful uses of such water.” 58 Stat. 890, Section 6 (Emphasis 
added).  Hence, any adverse impact from the pipeline’s construction or operation on lawful 
existing uses of the waters of the Missouri River in North and South Dakota are not authorized 
uses. 

 
An important provision of the Flood Control Act and the Rivers and Harbors Act of 1945 

is Section 1(b) in both the Flood Control Act and the River and Harbors Act.16   Section 1(b) 
preserves to users within states wholly or partly west of the ninety-eight meridian, which includes 
both North and South Dakota, priority in the Mainstem Missouri River System for their specified 
beneficial consumptive uses both present and future. It states:  

 
The use for navigation in connection with the operation and maintenance of such 
works herein authorized for construction, of waters arising in States lying wholly 
or partially west of the ninety-eighth meridian shall be only such use as does not 
conflict with any beneficial consumptive use, present or future, in States lying 
wholly or partly west of the ninety-eighth meridian, of such waters for domestic, 
municipal, stock water, irrigation, mining, or industrial purposes.”17 

                                                           
13 Id. 
14 58 Stat. 890, Section 5. see also,  58 Stat. 890, Section 6 (authorizing the Secretary of War to make contracts for 
domestic and industrial uses for surplus water that may be available at any reservoir “Provided, that no contracts for 
such water shall adversely affect then existing lawful uses of such water.” 
15 58 Stat. 889-90, Section 4. (“The Chief of Engineers, under the supervision of the Secretary of War, is authorized 
to construct, maintain, and operate public park and recreational facilities in reservoir areas under the control of the 
War Department, and to permit construction, maintenance and operation of such facilities.”). 
16 58 Stat. 889; 59 Stat. 10-11 
17 Id. 
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This language is clear on its face that the present and future beneficial consumptive uses of water 
for domestic, municipal, stock water, irrigation, mining or industrial purposes may not be 
subrogated to uses of the system by others east of the ninety-eight meridian, nor may it be 
subrogated to non-consumptive uses of the System.   

Even if the language of the Flood Control Act and the Rivers and Harbors Act of 1945 
were not clear on their face, the legislative history of the Flood Control Act and the Rivers and 
Harbors Act of 1945 supports the conclusion that the term “industrial purposes” in Section 1(b) 
of the legislation does not include industrial non-consumptive uses of the reserved lands and 
riverbed in the Missouri River in North and South Dakota as an authorized purpose for the 
Project. In House Document 475 addressing industrial purposes of the Project, Colonel Pick only 
discussed industrial use of hydroelectric power from the dams and flood control.18  The Sloan 
Plan set forth in Senate Document 191, listed the authorized purposes of the Project proposed as 
“irrigation, flood control, and power development,”19 and as “flood control, aid to navigation, 
power development and irrigation.”20 The Sloan Plan included a cost benefit analysis of the costs 
and benefits of the proposed authorized purposes, and only included irrigation, flood control, 
navigation, and municipal water supplies.21  Throughout Senate Document 191, the Sloan Plan 
laid out other project benefits – none of which included discussion of rights of way for 
pipelines.22  Further, the Sloan Plan proposed a large reservoir at Oahe (now the actual Oahe 
Reservoir).  Senate Document 191 notes: 

Water stored in the Oahe Reservoir will be available for navigation purposes on the 
lower river . . . .   Ample storage capacity for floodwaters will be provided, to reduce 
downstream flows to the safe capacity of the river channel from Sioux City to 
Kansas City.  The reservoir will also have spare capacity to store the anticipated 
silt load of the river for an indefinite period . . . .  In conjunction with additional 
reservoirs below Oahe, sufficient power can be produced to justify an installed 
capacity of 150,000 kilowatts at Oahe.23 

The focus on hydroelectric, irrigation and flood control was confirmed in the reconciled 
Pick-Sloan Engineering Plan stating the rationale for a large Oahe Dam as,  

required in connection with the irrigation of 750,000 acres of land in the James 
River Basin as well as to provide useful storage for flood control, navigation, and 
the development of hydroelectric power, and other purposes.24    

                                                           
18 H.R. Doc. No. 78-475, at v, 14 (Mar 1944). 
19 S. Doc. No. 78-191, at p (Apr. 1944).  
20 Id. at p. 2. 
21 Id. at p. 25-27. 
22 Id. at1-3; 10-14, and 17 discussing “recreational use of water,” “fish and wildlife conservation,” “pollution 
abatement,” “silt control,” “the recharge of lakes and ground waters,” and firm hydropower for “domestic, 
commercial, and industrial uses.”  
23 Id. at 116. 
24 H.R. Doc. No. 78-784, at 1-2 (Nov. 1944). 
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The reconciled Pick-Sloan Plan was presented in House Document 784, Senate Document 247, 
and House Report 2100.25  Neither the reconciled Pick-Sloan Plan as presented in House 
Document 784, Senate Document 247, and House Report 2100 nor any of the formal comments 
on it by Federal officials contained in these Congressional documents referenced any purposes or 
benefits of the projects that had not previously been described in the original and separate Pick 
and Sloan plans or in the prior formal comments from Federal agencies (in House Document 474 
and Senate Document 191 respectively).26   

The decisions of the Corps of Engineers following the passage of the Flood Control Act 
and the Rivers and Harbors Act of 1945 further reinforce the conclusion that the Corps of 
Engineers has no authority to approve any permitting or rights-of-way for any pipeline that is 
inconsistent with the beneficial consumptive uses specified in the Flood Control Act.  The Corps 
of Engineers operates the Missouri River in accordance with a Master Manual first adopted in 
1979 and subsequently updated and amended periodically with the last amendment enacted in 
2006.  Under the latest revision, in 2006, the Master Manual specifies the authorized purposes for 
which the COE operates the System. Specifically, Section IV, 4-02 states, 

The six System dams are regulated as a hydrologically and electrically integrated 
system for the congressionally authorized purposes of flood control, navigation, 
hydropower, water supply, water quality, irrigation, recreation, and fish and 
wildlife. . . . The Endangered Species Act of 1973 …states that the policy of 
Congress is for all federal departments and agencies to seek to conserve endangered 
and threatened species and to utilize their authorities in furtherance of the purposes 
of the Act.  …The system has endangered species and has, therefore, operated for 
the continued existence of these species in coordination with the Service.  The 
Missouri River Mainstem System Master Water Control Manual presents the 
guidelines and operational objectives for regulating the System for the 
congressionally authorized purposes, with recognition that other incidental benefits 
are also achieved.27 

The Current Water Control Plan set forth in the Master Manual has four objectives: 

First to serve the contemporary needs of the basin and the Nation; second, to serve 
the Congressionally authorized purposes; third to comply with other applicable 
statutory and regulatory requirements including environmental laws such as the 
Endangered Species Act (ESA); and fourth, to fulfill the Corps’ responsibilities to 
Federally recognized Tribes.    
 

                                                           
24 S. Doc. No. 78-247.  at 1-6 (Nov 1944). 
25 Id.; H.R. Doc. No. 78-784, at 1-13. (Nov. 1944); H.R. Rep. No. 78-2051 at 1-13 (Dec. 1944) . 
26 H.R. Doc No. 78-784 at 1-10; S. Doc. No. 78-247, at 1-6; H.R. Rep. No. 78-2100 at 1-13. 
27 Missouri River Mainstem Reservoir System Master Water Control Manual, Missouri River Basin, U.S. Army 
Corps of Engineers, Northwestern Division – Missouri River Basin (March 2006). 

Wilson Decl. Attachment A 0019

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 24 of 234



NOI Comments, Dakota Access Pipeline Crossing  
Cheyenne River Sioux Tribe  
January 18, 2016 
Page 19 
 
 One of the considerations throughout the Master Manual is the availability of water for 
water intakes, as well as the quality of water available to provide water supply.  For example, 
Section 7-03.7 sets forth considerations taken into account during drought including water intake 
access on the upper three reservoirs including Lake Oahe, and reservoir and river water quality.28 
In addition, Section 7-11.2 specifies that there are more than 1,600 water intakes in the Missouri 
River including 302 intakes and intake facilities serving American Indian Tribes.29 Section 7-11.2 
includes a commitment by the Corps of Engineers to guarantee that “the supply of water in the 
Missouri River is adequate to meet this project purpose.”30  Further, the Corps of Engineers 
expends funds on System Water Quality Monitoring and Modeling to ensure its operation of the 
Mainstem System does not negatively impact water quality and engages in system regulation 
activities to ensure water quality is preserved.31  
 
 Currently the uses of the Missouri River for water supply are substantial, and depend on 
consistent quality water supply.  The Corps of Engineers has recognized this major use of the 
System, stating, “Water supply is a purpose that has grown more than originally envisioned.  The 
regulation of the system in such a predictable manner has resulted in a dependency from many 
river communities for using the Missouri River as a source for domestic as well as industrial water 
supply.”32 On Lake Oahe alone, there are 218 water intakes serving a population of 48, 050 
people.33  Of these, 14 water intakes serve the Standing Rock Sioux Reservation and 9 water 
intakes serve the Cheyenne River Reservation.34 All told, 3 million people are served by municipal 
water intakes on the Missouri River.35 
 

The Corps of Engineers recognizes that Tribes along the Missouri River, “are 
entitled to water rights in streams running through and along their Reservations 
under the Winters Doctrine . . . These water rights are not forfeited by non-use.”36 
The Corps of Engineers further recognizes that, Native American reserved water 
rights are rights to divert water for a stream for beneficial use.  When a Tribe 
exercise its water rights, these consumptive uses will then be incorporated as an 
existing depletion.   . . . . Further modifications to System operation, in accordance 

                                                           
28 Id. at. VII-13.  
29 Id. at VII-46. 
30 Id.  see also, Section 7-11.1 at p. VII-45; Appendix C at p. C-1 (noting that “the Corps is not the source of 
pollutants that enter the Missouri River; however, it is responsible for managing the hydrologic regimes that store or 
transport pollutants downstream.” 
31 Id. at Section 6-04.1.8 on p. VI-17; Section 5-02 on p. V-8; Section 7-09 on p. VII-41,42 (discussing the historic 
system regulation undertaken to preserve water quality and challenges to water quality in the system.) 
32 Id. at Section E-01 on p. E-1 
33 Id. at Section E-01.1.1.5 on p. E-5.  
34 Id.  
35 Id. at Section E-02 on p. E-7. 
36 Id. at Section E-06 on p. E-10.  
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with pertinent legal requirements, will be considered as Tribal Water rights are 
exercised in accordance with applicable law.37 
 

 Neither the Flood Control Act of 1944 nor the Rivers and Harbors Act provide any 
authorization to the Corps of Engineers to permit the use of the reserved Missouri River Mainstem 
system for pipeline rights-of-way.  Such a use was not contemplated back in 1944, and it was not 
contemplated as a consumptive industrial use at that time.  Further, such use in present day is not 
a future beneficial consumptive use. The Corps of Engineers has operated the Missouri River 
Mainstem System since 1944 for the authorized beneficial consumptive purposes set forth in the 
law, and recognizes in its own Master Manual its obligations to provide quality and quantity of 
water sufficient to meet the needs of both domestic water supply for consumption, and the water 
rights exercised by Tribes on the Missouri River.  Risks to tribal water supplies currently being 
consumed from degradation of water quality conflict with the authorized purposes of the Flood 
Control Act and the Rivers and Harbors Act and conflict with Tribal water rights reserved under 
the Winters Doctrine.  
 

C. Pipeline Safety Deficiencies, 30 U.S.C. §185(g)  
 

The crossing of Lake Oahe with this pipeline at the selected location is the first of its kind 
in the world.  The Martin Report notes, “there are no similar applications to what [Dakota Access] 
have proposed involving crude oil as the product fluid in a long HDD bore in a large 
diameter/volume pipeline application underneath a wide fresh waterbody similar to Lake Oahe.  
This in itself should have been a red flag in the review process.”  Martin Report at 8.  As the Martin 
Report concluded, this alone supports a rigorous assessment of the potentially significant 
environmental risks.  Id. The risk to freshwater sources is exponentially higher than the risks to 
salt or sea water.  Id. at 9.   “Contamination of freshwater due to liquid hydrocarbons…are of the 
most significant consequence that should be considered for project permits as communities are 
dependent on uncontaminated freshwater sources for safe human consumption, 
agricultural/irrigation use, domestic and wildlife animal consumption and other public 
consumption.” Id. at 9.  The EA performed assigns no weight to this exponentially higher risk – a 
fatal flaw that is arbitrary and unsupported.  
 

The fatal flaw analysis conducted and the subsequent desktop evaluation conducted 
inadequately assess the risks of the Lake Oahe Crossing for several reasons.  First, the rankings of 
risk were arbitrary.  For example, Alternatives 2 and three received a +1 ranking despite the fact 
they are shorter crossings of the River of several hundred feet while the Lake Oahe crossing of 
over a mile received a ranking of 0.  The Martin Report concludes, “By applying more rigor to the 
pipeline selection process, we believe the route crossing the southern end of Lake Oahe would 
have ranked as worst potential alternative.” Martin Report, at 30.  Risks to national parks were 

                                                           
37 Id. at Section E-06.3 on p. E-10.  
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weighted as high risk, while similar risk and ranking was not applied to the Lake Oahe crossing 
“where the risk of potential environmental from engineering design is very high.” Id.  

 
Second, the analysis does not accurately or adequately asses and include engineering and 

construction risks, or the fact that Lake Oahe is the fourth largest freshwater reservoir in the United 
States supplying water to millions of people.  Martin Report at 29. See Section 2.2, at 11-18 
(discussing construction risks not evaluated or weighted in the EA); Section 4.4, at 27-30 
(discussing the extreme risks associated with the Lake Oahe Crossing). Based on an evaluation of 
risks, the Martin Report concludes the highest risk alternative is the Lake Oahe Crossing.  Martin 
Report at 35, Table 4.4.  History demonstrates that construction risk when crossing rivers and 
water bodies are a critical part of the analysis, and planned construction results are often not 
achieved.  Id. at 39-41.  The EA conducted to date places no weight on construction risks associated 
with an HDD drilling of this magnitude the likes of which have never been attempted in the world 
under any fresh water body.  

 
Third, the leak detection system is inadequate due to the nature of the Lake Oahe crossing 

and construction method and the nature of LDS leak detection systems.   LDS systems inherently 
lack self shut-down systems increasing the risk of human error such as what happened on the 
catastrophic Kalamazoo River spill. Martin Report, at 46.  The LDS system described in the EA 
lacks any detail sufficient to evaluate this proposed system.  Id. Further, LDS systems are unable 
inherently to detect and manage small leaks – they only alert to larger leaks. Id. at 46-47.  The 
LDS system will never alert for leakage up to 5,700 barrels/day (1 percent of the capacity of 
DAPL).  Id.  Because the pipeline is below the River, visual inspection is impossible.  Id.  In 
addition, LDS can only detect shut-down leakages of over 1 percent between valves in the system.  
Because the EA does not identify where checkpoints will be, and because of the impossibility of 
installing valves under the Lake, the pipeline will leak over 9,000 barrels of crude oil into Lake 
Oahe even if a leak were immediately detected (an impossibility) and there is no ability to stop 
that leak.  Id. at 47. Finally, the Corps has not disclosed to the Tribe and its experts in the Facility 
Response Plan how the leak detection accuracy and response time was calculated.  Until that 
information is disclosed, full evaluation of the actual risk is not possible, and the estimate that a 
leak would result in a minimum spill of 10,000 barrels of oil remains unsupported by the evidence. 
Id.  

 
Fourth, the response technique analysis was incomplete and inadequate for several reasons.  

It did not include any remediation plan for contamination of the water table including the two 
largest aquifers in North Dakota that supply the entire region.  Martin Report at 48. It did not 
include a remediation plan for contaminated soils around the pipeline under Lake Oahe Id.  Third, 
bioremediation is not possible 92 feet below the riverbed surface and therefore may not a viable 
method of remediation. Id.   

 
History demonstrates that any risk assessment conducted cannot adequately assess the 

actual damage done when a spill occurs.  The Martin Report includes a listing of spills and the 
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catastrophic results.  In the United States, in the past 20 years, there were 10,884 oil pipeline 
incidents, or 1.5 per day. The Martin Report at 49-54.  This risk based on experience in the United 
States was not therefore, adequately assessed nor was the adequacy of remediation.  

 
Finally, the risks associated with the hydrology and geology of the area of construction was 

not adequately assessed given the engineering method of HDD drilling.  Martin Report, at 55-56; 
see also Rovenko Report. Variations in subsurface conditions Pierre formation contact is possible 
and can cause sloughing of shale.  Even Section 3.1.3.1 of the EA concludes sections of the HDD 
drill are susceptible to landslides.  Martin Report at 56. Further, the Rovenko Report notes that 
wellbore stability in the geologic conditions at this site is an increasing issue as the size of the 
drilling increases due to the soil conditions and geology of this area. Rovenko Report at 4.  Nothing 
in the EA record provided to the Tribe indicates the risk associated with these soil conditions, and 
the construction technique was adequately included in risk assessment.  Further, there was no 
weight given to this risk resulting from selection of HDD drilling techniques in the risk assessment.   

 
Most disturbing perhaps is the fact the EA gives no weight or consideration to the fact that 

this deep riverbed crossing of over 1 mile is right over the Fox Hills and Hell Creek formations 
and aquifers:  the two largest aquifers in the state of North Dakota supplying water to multiple 
states in the region.  Rovenko Report, at 2-3.  These aquifers are at a depth between 16 feet and 
250 feet at the crossing point.  Id. at p. 2.  The drilling depth is 92 feet.  The EA fails to assess any 
risk to the underlying aquifers or assign any weight to that risk in the risk analysis the Tribe has 
been provided with.  Further, such risk was not assessed in light of the inability to detect leaks of 
less than 1 percent leakage by the LDS system.  A slow low grade leak could go on for weeks on 
end before crude oil bubbles to the surface of the Lake and is detected by residents.  By that time, 
it can easily seep into the two largest aquifers in the State supplying regional water supply.  At that 
point, because a spill would also contaminate the Missouri River, there would potentially be 
regional loss of any drinking water supply.  

 
The Martin Report Conclusions and the Rovenko Report set forth the Tribe’s preliminary 

concerns with the inadequacy of analysis performed from a technical engineering perspective, and 
concerns regarding the actual risks of the alternative selected as compared to other alternatives 
resulting from site selection and HDD drilling methods, the leak detection system selected, and 
the proposed remediation techniques.  It is clear from the Martin Report that the least risk 
alternative is not in fact the Lake Oahe crossing, and that the other alternatives are lower risk, and 
lower cost.  The alternatives were clearly not adequately evaluated, and the risk comparison is 
clearly incomplete due to its lack of consideration of construction method risks. An HDD bore of 
over one mile under a freshwater lake is clearly not lower risk than no river crossing at all or a 
very short River crossing of less than 300 feet. The analysis done by a third-party contractor and 
paid for by Dakota Access is wholly inadequate and flawed.  
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D. Environmental Protection, 30 U.S.C § 185(h)(2) 
 

The Act incorporates the requirements of National Environmental Policy Act, 42 U.S.C. §§ 
4321 et seq. (“NEPA”) and additionally requires the agency to develop regulations or impose 
stipulations that include:   

• Conditions requiring “restoration, revegetation, and curtailment of erosion of the 
surface of the land”;  

• Conditions requiring that “activities in connection with the right-of-way or permit will 
not violate applicable air and water quality standards”;  

• Conditions designed to control or prevent (1) damage to the environment, including 
fish and wildlife habitat, (2) damage to public or private property, and (3) hazards to 
public health and safety;  

• “[R]equirements to protect the interests of individuals living in the general area of the 
right-of-way or permit who rely on the fish, wildlife, and biotic resources of the area 
for subsistence purposes.” 

Id. at § 185(h). 

We are deeply concerned the Corps has not adequately addressed the environmental 
protection issues regarding the right-of-way.  To date, the Corps has issued no regulations related 
to the MLA. With no regulations to adhere to and no stipulations imposed upon it, Dakota Access 
has failed to address and ensure that the right-of-way it seeks will not violate applicable air and 
water quality standards; damage the environment, including damage to fish and wildlife habitat; 
result in hazards to public health or safety; or negatively impact the interests of individuals living 
the area who rely on fish, wildlife and biotic resources of the area for subsistence purposes. 

We have included an expert report on the right-of-way with analysis centered on the water 
crossing at Lake Oahe, See Assessment and Review Dakota Access Pipeline Environmental 
Assessment Terrestrial and Aquatic Organisms prepared by Gillian Bowser, Ph.D. (“Bowser 
Report”) a true and correct copy which is attached hereto at Attachment 9.  This report highlights 
the deficiencies of the EA and provides analysis on ecological concerns that should be fully 
addressed as part of the EIS.  Risks to fish and wildlife species, including endangered species, risks 
to the public health through potential food chain consumption, and risk to the beneficial use of 
wildlife and biotic resources, including such use protected by treaty rights, are demonstrated in 
primarily three areas: 

1.  Failure to adequately address and analyzed oil spill response timing; 
 

2. Failure to adequately address the ecological impacts moving up the food chain; and 
  

3. Failure to properly survey and defect endangered species in the area. 
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The delayed response time in any spill response has particularly devastating effects for aquatic 
invertebrates in a fresh water environment.  Bowser Report at 2.  Adequate analysis of response 
time and extent of spill analysis is critical to evaluating the impact on aquatic organisms.  Delays 
in spill detections have particularly devastating results for benthic organisms and fresh water 
microorganisms. “Accordingly, in spill detection at fresh water environments have cascading 
effects that move within the food chain and can delay recovery for many groups of aquatic 
organisms for significant time.” Bowser Report at 2. Proper spill modeling must take into account 
these cascading effects in order to properly access impact.  Moreover, as indicated in the Martin 
Report, this proposed right-of-way crossing is like no other in the world, with respect to a fresh 
water system, length, volume and fluid composition.  Martin Report at 8.  Any spill modeling must 
both address this fact, and the cascading impacts on the fresh water species. 

Next, bioacculamtion in the food chain are not adequately analyzed or assessed by the EA 
or modeling prepared by Dakota Access.  Moreover, the geo-climate impact the Oahe crossing is 
unique to both safety factors and the potential impact on the fish and wildlife in the area.  The 
right-of-way crossing is situated in an area where extreme temperature is common and can cause 
a frozen and ice packed Missouri River.  “Spill detect or false alarms through ice trap or jams 
around equipment may further slow the detection of oil released below the water surface and at 
cross points where ice can trap crude oil in the water column and prolong the contact with benthic 
organisms.” Bowser Report at 3.   

The current analysis of the right of way crossing fails to consider the impacts of the least 
tern and piping plover populations.  “Both species are in decline due to loss of preferred habitat 
created by high river flows and inter-annual variability in large river systems.” Bowser Report at 
4.  Like the Least Tern and Piping Plover, the impacts to the Pallid Sturgeon, a benthic fish and 
endangered native species to the Missouri River system, are also inadequately addressed. “The 
impact on benthic organisms and cyprinids are considered one of the contributing factors to the 
decline of the Pallid Sturgeon throughout its range and impacts on these prey bases need to be 
considered as part of the full EIS.” Bowser Report at 5. 

The survey analysis and detection of wildlife species and thus any potential impacts 
associated with the right-of-way, have not been fully or adequately addressed. Least Tern and 
Piping Plover observations have been recorded for both species on Lake Oahe and in close 
proximity to the project area.  Primary concerns not only are disturbances, but also bio-
accumulation from a potential spill. Most alarming of all, is the claim that the EA makes as to 
failure to detect nesting least terns or piping plovers; when ‘based on the pedestrian surveys, there 
are regularly recorded observations of these species within .5 miles of the proposed project through 
well-established citizen survey databases on birds….” Bowser Report at 6.  

Additionally, the Missouri River Recovery Plan indicates the existence of the Rufa Red 
Knot, a rare migrant bird in North Dakota, and the EA does not address the stop over habitats that 
are present at the Lake Oahe crossing. Bowser Report at 6. The United States Fish and Wildlife 
Services considers the oil and gas activities as a type of threat to the Rufa Red Knot. “Documenting 
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the occurrence of the Rufa Red Knots and stop over habitats needs to be completed for the project 
area and correlated with citizen science observations that suggest the species is present.” Bowser 
Report at 7.   

The survey and analysis of the habit and impact to important lepidopterans is also lacking.  
The Dakota Skipper (Hesperia Dacotae) and the Poweshiek Skipperling (Oarisma Powesheik) are 
threatened and endangered species. Both species are difficult to detect without focused surveys by 
experts and their critical habitat is located along the Missouri River. Bowser Report at 7.  

The considerations of the MLA are vital to protecting the public, and both aquatic and 
wildlife resources.  The current assessment of right-of-way through the EA is wholly inadequate 
and as a result the right-of-way should be denied.  

We have further included an expert report by Hooshang Nezafati, Ph.D, P.E., an expert 
hydrologist and environmental engineer.  A true and correct copy of the Nezafati Report which is 
attached hereto at Attachment 10. Mr. Nezafati’s analysis focuses on the placement of the pipeline 
at the Lake Oahe crossing, and addresses multiple concerns for the environment as a whole, and 
specifically for the water resources of the Cheyenne River Sioux Tribe when the pipeline incurs 
any leaks.  As Mr. Nezafati notes, the pipeline’s leak detection systems are only set up to detect 
spills of greater than 2 percent of their liquid.  Nezafati Report at 1.  While 2 percent may sound 
like a small amount, 2 percent of nearly 20,000,000 gallons is a spill equating to nearly 400,000 
gallons of oil spilled within a day.  Generally, pipelines often seep or leak in small places with no 
method for detection.  Id.  Such a spill near or in this case under the Missouri River at the Lake 
Oahe crossing will have significant adverse consequences.   

 Regardless of Dakota Access’s stringent design and building practices, oil leaks will occur. 
See id. at 5.   The statistics on oil leaks show an alarming trend, Nezafati noting that since 1995, 
more than 2,000 significant accidents involving oil and petroleum pipelines have occurred, 
amounting to roughly $3 billion in property damage. Id. at 6 (citing Associated Press, Pipeline & 
Hazardous Materials Safety Administration (PHMSA, 2017).  Further, since 2010, there have been 
more than 1,300 crude oil spills in the United States.  Nezafati Report at 6 (citing PHSMA, 2017).  
Spills occurring near onshore water crossings, like rivers, have a significantly low recovery rate of 
crude oil, just 30 percent, and underground or underwater leaks can and have gone unnoticed for 
days or even weeks.  Nezafati Report at 6.  It is not difficult to determine that such an occurrence 
would have a significant negative impact on the Cheyenne River Sioux Tribe’s sole source of 
drinking water, not to mention the various negative environmental impacts to the surrounding Lake 
Oahe biosphere.  However, Nezafati clearly explains the disastrous effect -  if the Dakota Access 
Pipeline were to leak or burst, it would send oil deep into the Missouri River, the Cheyenne River 
Sioux Tribe’s sole  source of water — water the Tribe relies on for everything from bathing to 
drinking.  Id. at 7.  Scientific laboratory studies specifically find that due to dissolution of 
petroleum hydrocarbons from crude oil, dangerous toxins will inhabit Cheyenne River Sioux 
drinking water at concentrations greater than maximum contaminant levels.  Id. at 11.  Essentially, 
when oil leaks into the Missouri River, the contents will eventually dissolve into its toxic 
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components, such as benzene, a well-known cancer causing agent designated by the EPA, and 
contaminate the drinking water resources of the Tribe.  Id.  Such findings show relevant and serious 
health consequences to the Cheyenne River Sioux Tribe.  Id.  Toxicity from an oil spill could lead 
to the following very serious, and often fatal, health concerns: pulmonary complications; nervous 
system challenges including blurred vision, sensory impairment, muscle atrophy, and 
Parkinsonism; cardia complications, such as abnormal heart beat or sudden death; gastrointestinal 
issues such as vomiting; renal complications; and various cancers.  Nezafati Report at 12-14 
(citations omitted).  As supported by Dr. Nezafati and other expert reports included in this 
informational document, any leak or spill will clearly have catastrophic impacts for the people of 
Cheyenne River Sioux Tribe.   

E. Financial Capability, 30 U.S.C. §185(j) 
 

Section 30 U.S.C. § 185(j) requires that any entity granted a right-of-way must have the 
financial capability to construct, operate, and maintain the project for which the right-of-way will 
be granted. Under this standard, the right-of-way cannot be granted; Dakota Access capital 
resources are already falling apart even before the pipeline is completed.  Additionally, market 
forces indicate that Dakota Access will create nothing more than excess transport capacity, 
meaning their future revenues to operate and maintain the pipeline over the long term are dubious. 

 
We have attached a report prepared by Frank Ackerman, Ph.D entitled Economic Impacts 

of Completing the Dakota Access Pipeline (“Ackerman Report”), a true and correct copy of which 
is attached hereto at Attachment 11.  Dr. Ackerman sets forth three very important points regarding 
the financial wherewithal of Dakota Access: 

 
• Energy Transfer Partners’ capital resources are quickly dwindling; 
• Market forecasts are not positive for Energy Transfer Partners to make up financial 

ground with robust revenues once operating; and  
• The financial benefit to the regional economy is negligible.   

 
First, as the pipeline was not completed by December 31, 2016, Dakota Access owner, 

Energy Transfer Partners, has potentially lost a major investor.  Ackerman Report at 5.  While the 
parties agreed to postpose this deadline until March 31, 2017, there are no guarantees if even 
approval is given soon that this deadline would be reached.  Id. Without a massive infusion of 
cash, Energy Transfer Partners “will be under serious financial pressure.”  Id.  Additionally, 
Energy Transfer Partners’ stock value continues to fall and the price of oil remains stagnate. Id at. 
4.  It has debt maturing in 2017 far in excess of its currently available capital.  Id at 5.  All of this 
points to a company whose current financial situation creates considerable doubt about the long-
term viability of the Dakota Access project.   

 
Second, Dakota Access has missed the market of which it hoped to take advantage of.  

When planned in 2014, Bakken oil production was almost 20 percent higher than it is now.  Id at 
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1.  The “value of additional pipeline capacity is much lower than projected in 2014.”  Id at 2.  Even 
rail transport of oil, an already existing readily available method, is down 45 percent from 2015 to 
2016.  Dr. Ackerman’s overall conclusion on how this impacts Dakota Access is that “None of 
this bodes well for the value of, or the need for, the Dakota Access pipeline.” Ackerman Report Id 
at 3.  So we have a company with very serious present financial issues and a market that does not 
look promising for revenues to correct those financial issues.   

 
Third, the economic benefit of the project to the regional economy is negligible.  Dr. 

Ackerman highlights numerous areas where the benefit of the pipeline has been overstated.  There 
is very little value in construction as the pipeline was prematurely built by Dakota Access to the 
point of the right-of-way; it is nearly completed.  Ackerman Report Section 3, generally.  Ongoing 
operation of the pipeline adds only 1 new job per 6,000 existing jobs in North Dakota and 10x less 
regionally.  Id at 7.   

 
In considering whether Dakota Access has the “financial capability to construct, operate, 

[and] maintain” this pipeline, the Army Corps must consider its current financial weaknesses: 
likely loss of huge capital infusion, debt it will soon be unable to service and weak stock prices; 
and the fact that market conditions do not look favorable for a future where Dakota Access can 
achieve sufficient revenue to overcome these financial problems.  Dakota Access is not financially 
capable and the right-of-way must be denied.             

 
V. CONCLUSION 

 
As set forth in detail herein, based upon the incomplete technical and environmental 

information now available to us developed in conjunction with the Section 408 permit granted to 
Dakota Access on July 25, 2016, the Dakota Access Pipeline Project suffers from serious 
deficiencies that do not meet the stringent safety and liability standards outlined in 30 U.S.C. § 
185.  See Alyeska Pipeline Serv. Co., 421 U.S. at 287 (Brennan, J., dissenting).  In addition, the 
proposed project has not adequately assessed spill risks and it has not considered its impact on the 
Cheyenne River Sioux Tribe’s reserved right in the waters of Lake Oahe, a trust resource that is 
subject to the United States’ trust and protectorate duty as a matter of federal law and the governing 
treaties.  As a consequence of these deficiencies, the United States Army Corps of Engineers 
properly has determined not to grant right-of-way to Dakota Access, LLC under the MLA without 
conducting robust this robust environmental review.  The Cheyenne River Sioux Tribe is grateful 
to the United States and the Corps for meeting the trust responsibility inherent in our government-
to-government relationship by engaging in this administrative process.  We look forward to 
cooperating with you in the required EIS process as we move forward. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

STANDING ROCK SIOUX TRIBE, 

Plaintiff, Case No. 1:16-cv-1534-JEB 

v. 

U.S. ARMY CORPS OF ENGINEERS, 

Defendant. 

DECLARATION OF CHAIRMAN HAROLD FRAZIER IN SUPPORT OF 
CHEYENNE RIVER SIOUX TRIBE'S UNOPPOSED MOTION TO INTERVENE AND 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO INTERVENE 

1. The information contained herein is based on my personal knowledge, and I am 

competent to testify to the contents contained herein if I am called to do so in any proceeding. 

2. My name is Harold Frazier. 

3. I was born and raised on the Cheyenne River Sioux Reservation ("Reservation"). 

4. I have an Associate's Degree in Agricultural Business from Eastern Wyoming 

College and Bachelor of Science in Business Administration from Oglala Lakota College. 

5. I am the duly elected Chairman of the Cheyenne River Sioux Tribe ("Tribe"), and 

I served as Chairman from 2002 to 2006 and from 2014 to the present. 

6. The Tribe is governed by a Tribal Council made up of elected representatives who 

act in accordance with the powers granted to it by its Constitution and By-Laws. 

7. The duties of the Tribal Chairman include all aspects of business and leadership for 

the Tribe. 

1 
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8. The Chairman also has a duty to be knowledgeable about property and landholdings 

within the Reservation and the surrounding areas that affect the Reservation. 

9. The Tribe has approximately 19,000 emolled members, about half of whom 

presently reside on the Reservation. 

10. The Tribe is a successor to the Great Sioux Nation, which was a party to the Fort 

Laramie Treaty of 1851 and the Fort Laramie Treat of 1868. 

11. The Great Sioux Nation's territory once spanned all of the Dakotas and much of 

Montana, Wyoming, and Nebraska, including the area at the confluence of the Cannonball and 

Missouri Rivers on which the Army Corps of Engineers has granted permits for Dakota Access, 

LLC to begin constructing the Dakota Access Pipeline ("DAPL"). 

12. Today, the Cheyenne River Sioux Tribe is located on the Cheyenne River Sioux 

Indian Reservation. The northern border of the Reservation is the Standing Rock Sioux 

Reservation. The eastern boarder of the Reservation is the Missouri River, which the Army Corps 

of Engineers flooded in the 1950s destroying more than one-hundred thousand acres of the most 

culturally and economically valuable land on the Reservation and creating Lake Oahe. 

13. As a result of the loss of the Tribe's most valuable land, the Tribe has struggled 

economically. Recent studies have determined Ziebach County, which is wholly within the 

Cheyenne River Sioux Reservation, to be the poorest county in the United States. 

14. The primary industries on the Reservation are agriculture and tourism, both of 

which depend upon the waters of Lake Oahe. 

15. The waters of Lake Oahe also supply the people the Cheyenne Rivers Sioux Tribe 

with most of their drinking water. But just as importantly, the waters of the Missouri River and 

2 
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Lake Oahe are sacred to the Lakota people and essential to the practice of our religion and our way 

of life. 

16. Discharges into Lake Oahe, whether scheduled or accidental, as a result of the 

DAPL have the potential to endanger the health and the livelihoods of the people of the Cheyenne 

River Sioux Tribe. 

17. In the early summer of 2016, I personally corresponded with Colonel Henderson, 

District Commander of the Army Corps of Engineers, Omaha District regarding government-to

government consultation. 

18. In a letter dated May 6, 2016 and addressed to me, Colonel Henderson 

acknowledged our prior requests for consultation, but indicated that the Corps "ha[ d] been 

unsuccessful in identifying any potential meetings dates," but did not make any further efforts 

toward arranging consultation. A true and correct copy of the May 6, 2016 letter from Colonel 

Henderson to me is attached hereto as "Exhibit 1." 

19. On June 22, 2016, Colonel Henderson corresponded with me in response to my 

June 3, 2016 request for government-to-government consultation. This letter references the Corps' 

"efforts to arrange consultation," however I never received any correspondence or telephone 

communication for the Corps attempting to set up such a consultation. Instead, the June 22, 2016 

letter enclosed a "Question and Answer summary" from other consultation meetings with other 

parties and the Corps. A true and correct copy of the June 22, 2016 letter from Colonel Henderson 

to me is attached hereto as "Exhibit 2." 

20. On July 25, 2016, I sent a letter to Colonel Henderson to advise of our continuing 

objection to the Corps' efforts to consult with Cheyenne River Sioux Tribe on a government-to

government basis. I did not receive any written response to my letter. Colonel Henderson did take 

3 
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my call on August 3, 2016, but he expressed his opinion that tribes, including the Cheyenne River 

Sioux Tribe, had already had sufficient opportunity to consult with the Corps. A true and correct 

copy of my July 25, 2016 letter to Colonel Henderson is attached hereto as "Exhibit 3." 

21. Despite the fact that the Tribe has repeatedly requested government-to-government 

consultation with the Army Corps of Engineers in connection with the DAPL, no representative 

of that federal agency has ever met with me or my Tribal Council. 

I declare under the penalty of perjury that the foregoing is true and correct 

Dated: August 10, 2016 

4 
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DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, OMAHA DISTRICT 

i 616 CAPITOL AVEUNE 

District Commander 

Mr. Harold Frazier, Chairman 
Cheyenne River Sioux Tribe 
PO Box 590 
Eagle Butte, South Dakota 57625 

Dear Chairman Frazier: 

OMAH A NE 68102 

MAY o 6 2016 

At a recent Dakota Access Pipeline (DAPL) meeting, Mr. Steve Vance, Cheyenne 
River Sioux Tribe Tribal Historic Preservation Officer requested a meeting. In trying to 
coordinate the meeting, Mr. Joel Ames, Omaha District Tribal Liaison indicated that you 
had left him a voicemail confirming your interest in meeting. Unfortunately it appears 
we have been unsuccessful in identifying any potential meeting dates. 

I take requests to meet with Tribes seriously and would like to meet to discuss not 
only the DAPL project, but any other topics you may want to discuss. My hope is that 
we can arrange a meeting prior to making a decision on the DAPL project, but in the 
meantime we will continue to work with your staff as we progress forward . 

I seek opportunities such as this to work collaboratively on matters of mutual interest. 
If you have any additional questions or concerns, please contact me or Mr. Joel Ames 
at 402-995-2909, or via e-mail at joel.o.ames@usace.army.mil. 

Sincerely, 

( £ ~ 
W. enderson, P.E. 

Colonel, Corps of Engineers 
District Commander 
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REPLY TO 
ATTENTION OF 

District Commander 

Harold C. Frazier, Chairman 
Cheyenne River Sioux Tribe 
PO Box 590 
Eagle Butte, SD 57625 

Dear Chairman Frazier, 

DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, OMAHA DISTRICT 

1616 CAPITOL AVENUE 
OMAHA NE 68102-4901 

'JUN 22 2016 

I am writing to confirm receipt of your letter dated June 3, 2016 regarding the Dakota.Access 
Pipeline (DAPL). The U.S . Army Corps of Engineers is committed to meaningful and 
transparent consultation with our Tribal partners. Effo1is to arrange a meeting have continued. 
On April 29 2016, Mr. Ames spoke with Vice-chairman LeBeau, at the conclusion of a SRST 
Meeting, in an attempt to arrange a meeting. Additionally, on May 6, 2016 I sent you a letter 
(attached) addressing your Tribes request, neither action has received a response. 

To best address the concerns in your letter, I am providing you a recent Question and Answer 
summary from the consultation meetings that have been held over the past months. I hope this 
will clarify some of the procedural and technical questions you posed. 

Additionally, the Advisory Council on Historic Preservation sent an inquiry (attached) to 
Ms. Jo-Ellen Darcy, the Assistant Secretary of the Army for Civil Works and the Agency Head. 
In that letter, similar questions were raised about Section 106 and consultation as were raised in 
your letter. I will ensure you receive a copy of Ms. Darcy's response, who will respond shortly. 

My staff is always available to answer questions. Please contact Ms. Martha Chieply at 
( 402) 995-2451 if you have any questions. 

Enclosures 

Sincerely, 

n J I f1 
!L~en erson, P.E. 

VColonel, Corps of Engineers 
District Commander 

Printed on* Recycled Paper 
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CHAIRMAN 
Harold C. Frazier 

SECRETARY 
EvAnn White Feather 

TREASURER 
Benita Clark 

VICE-CHAIRMAN 
Ryman LeBeau 

Col. John Henderson 
Dist. Engineer-Omaha District 
U.S. Army Corps of Engineers 

1616 Capitol Ave., Ste. 9000 
Omaha, Nebraska 68102 

Dear Col. Henderson: 

P.O. Box 590 
Eagle Butte, South Dakota 57625 

Phone: (605) 964-4155 
Fax: (605) 964-4151 

July 25, 2016 

TRIBAL COUNCIL MEMBERS 

DISTRICT 1 
Bernita In The Woods 

Johnilyn Garrett 

DISTRICT 2 
Theodore Knife, Jr. 

DISTRICT 3 
Edward Widow 

Ben Elk Eagle 

DISTRICT 4 
Wayne L. Ducheneaux II 

Kevin Keckler 
Merrie Miller 

Mark J. Knight 

DISTRICT 5 
Ryman LeBeau 

Raymond Uses The Knife 
Robert Chasing Hawk 

Derek Bartlett 

DISTRICT6 
Tuffy Thompson 

Richard Rousseau 

RE: Dakota Access Pipeline Project (DAPL) 

As Chairman of the Cheyenne River Sioux Tribe (CRST), it is my responsibility and privilege to 
give voice to the concerns and objections of our tribe to illegal and unauthorized intrusions of 

tribal sovereignty. The Dakota Access Pipeline Project (DAPL) and the accompanying failure of 
the U.S. Army Corps of Engineers (USACE) to engage in meaningful consultation with the CRST 
are examples of just such intrusions against our tribal sovereignty. 

With reference to your letter of May 6, 2016, wherein you stated your intention to "progress 
forward" to making a decision on the DAPL project and referring to my interest in meeting, I 

want to advise you again that no consultation or other substantive meeting has occurred 
between USACE and me during the intervening time frame between then and the instant date. 

As you are aware, the Advisory Council on Historic Preservation (ACHP) has cited several flawed 
assumptions contained in the USACE findings that no historic properties are affected by the 

proposed DAPL route. Pursuant to treaties with Native Americans by the United States of 
American, USACE is concomitantly bound to the requirements of those treaty sovereignty 

obligations in favor of the respective tribes as well as the consultation requirements of Section 
106 of the National Historic Preservation Act (NHPA) and of 36 C.F.R. Sect. 800.4 (d)(i). Specific 

objections to the sufficiency and competency of USACE actions in connection with the 
"progress forward" of DAPL have been provided by CRST and its Tribal Historic Preservation 

The blue represents the thunderclouds above the world where live the thunder birds who control the four winds. The rainbow is fo r the Cheyenne River 
Sioux people who are keepers of the Most Sacred Calf Pipe, a gift from the White Buffalo Calf Maiden. The eagle feathers at tte edges of the rim of the 
world represent the spotted eagle who is the protector of all Lakota. The two pipes fused together are for unity. One pipe is for the Lakota, the other for 
all the other Indian Nations. The yellow hoops represent the Sacred Hoop, which shall not be broken. The Sacred Calf Pipe Btndle in red represents 
Wakan Tanka - The Great Mystery. All the colors of the Lakota are visible. The red, yellow, black and white represent the frur major races. The blue is 
for heaven and the green for Mother Earth. 
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Officer (THPO), Steven Vance, since at least July of 2015. Accordingly, I am notifying you of our 
formal and continuing objection to actions taken by USACE in support of the issuance of any 
permit or notice to proceed in construction of DAPL. 

Further, I am notifying you of the objection by CRST to the issuance of the draft Environmental 
Assessment (EA) and any decision document resulting from such EA. It is the position of the 
CRST that an Environmental Impact Statement (EIS) is the proper approach to any decisional 
matter involving the watershed of the Missouri River and its impact on Great Plains Tribes and 
the CRST as a downstream user of the water from the Missouri River. The documentation and 
information requirements necessitated by an EIS, as opposed to blanket EA's which frequently 
simply lead to a Finding of No Significant Impact (FONSI), are warranted by the large 
geographical area and the scope of environmental considerations within the DAPL path. 
Full compliance by USACE with the Clean Water Act (1972), 33 U.S.C. Sect. 1251, et seq., the 
Bald and Golden Eagle Protection Act, 16 U.S.C. Sect. 668, et seq., and the Endangered Species 
Act (1973). 16 U.S.C. Sect. 1531, et seq. require nothing less than an EIS and decisions being 
made with due consideration of the information thereby provided. To do otherwise would 
constitute negligence on the part of USACE in meeting its responsibilities to the Cheyenne River 
Sioux Tribe, to the tribes of the Great Plains and to the citizens of the UnJted States of America. 

Although CRST reserves the right to participate with other tribes in legal actions to prevent the 
unlawful and intrusive introduction of any construction activities, pipeline(s) and hydrocarbon 
products into our reservation and water sources, we are prepared to "progress forward" as 
solely determined by our tribal needs to prevent such actions. I remain available to meet with 
you directly, but am not interested in any additional delay for such meeting. Please contact me 
upon receipt of this correspondence in order that we may promptly meet in person to discuss 
DAPL and the related concerns of the Cheyenne River Sioux Tribe. 

cc: Marc Roy, CRST Attorney General 
File, hcf 

Har d C. Frazier 
CKairman 
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March 11, 2016 

 

 

 

Ref: 8EPR-N 

 

U.S. Army Corps of Engineers, Omaha District 

CENWO-PM-AC 

Attn: Brent Cossette 

1616 Capitol Avenue, Suite 9000 

Omaha, NE  68102 

 

 Re: Additional Comments on Dakota Access Pipeline Draft Environmental Assessment 

 

Dear Mr. Cossette: 

 

The EPA provided initial comments to the U.S. Army Corps of Engineers (USACE) in a January 8, 

2016 letter on the Dakota Access Pipeline Draft Environmental Assessment (EA). Since that time, we 

have become aware of the proximity of the preferred alignment of the pipeline to the Standing Rock 

Sioux Tribe’s Reservation as well as additional potential impacts to the drinking water supplies along 

the Missouri River. The drinking water intake for the Fort Yates, Standing Rock Reservation water 

system is located within 10 miles of the Missouri River crossing of Lake Oahe. Similarly, there are 

nearby water intakes for a tribal irrigation project and the main Standing Rock Reservation drinking 

water system, as well as individual drinking water wells located along the Missouri River. We 

recommend that the Draft EA be revised to assess potential impacts to drinking water and the Standing 

Rock Sioux Tribe, as described in more detail below. Based on our improved understanding of the 

project setting, we also recommend addressing additional concerns regarding environmental justice and 

emergency response actions to spills/leaks. Based on the importance of these concerns and the new 

information that would supplement the December 2015 Draft EA, we recommend the USACE prepare a 

revised Draft EA and provide a second public comment period.  

 

Background: The Dakota Access Pipeline (DAPL) is described as a 1134-mile, 12-inch to 30-inch 

diameter pipeline crossing four states; transporting crude oil from the Bakken/Three Forks oil fields in 

North Dakota to Illinois. The segment of the project in North Dakota is estimated to be 358 miles long, 

including a 210-mile main pipeline and a 148-mile supply line. The proposal also includes six tank 

terminal sites and three to six booster and mainline pumps. The Draft EA focused almost exclusively on 

the two DAPL crossings of the Missouri River: the USACE’s flowage easements upstream of Lake 

Sakakawea and federally owned tracts of lands managed by the USACE at Lake Oahe just upstream of 

the confluence with the Cannonball River and the Standing Rock Sioux Reservation.  

 

 

 

 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 8 

1595 Wynkoop Street 

Denver, CO   80202-1129 

Phone 800-227-8917 

www.epa.gov/region08 
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EPA Additional and Expanded Concerns: 

 

1. Protecting Drinking Water Resources:  As noted in our January 8, 2016 letter, the EPA’s main 

concern is protecting water resources from spills and leaks through prevention, planning, and 

monitoring. We enclosed with our original comments another pipeline EA comment letter 

(Sacagawea Pipeline) with more detailed information on emergency response planning for spills and 

leaks that we recommend for incorporation into the DAPL project. The details in that letter 

correspond with potential impacts to water supplies on Lake Sakakawea including those on the Ft. 

Berthold Indian Reservation. Because of the locations of the Missouri River crossings for the DAPL, 

we recommend additional planning be developed to protect drinking water supplies commensurate 

with the planning done for the USACE Sakakawea Pipeline EA. This planning should include 

Williston and other communities using the Missouri River above Lake Sakakawea as well as 

communities using the Missouri River below the Lake Oahe crossing. Although the main focus of 

the DAPL Draft EA are the crossings of USACE lands and easements, we recommend that the 

applicant’s spill planning and emergency response efforts cover the entire length of the pipeline as 

the proposed pipeline crosses many creeks and rivers that could quickly convey a spill into the 

Missouri River or other water resources.  

 

Downstream of the Lake Oahe crossing, Fort Yates is the closest public water supply intake, 

followed by the Standing Rock rural water system and Mobridge, South Dakota intakes. The 

Missouri River is used as the drinking water supply for much of western South Dakota and five 

Tribal Nations - the Cheyenne River, Crow Creek, Oglala, Rosebud and Lower Brule Sioux Tribes. 

The Mni Wiconi Rural Water System (intake from Missouri at Fort Pierre, South Dakota) provides 

drinking water to the Pine Ridge, Rosebud, and Lower Brule Reservations as well as the West 

River/Lyman Jones Water District. The revised Draft EA should disclose potential impacts to 

downstream water supplies from leaks and spills and include the water systems in emergency 

preparedness planning.   

 

2. Emergency Preparedness Measures:  The Draft EA notes that a facility response plan will be 

prepared and Dakota Access proposes to utilize the Supervisory Control and Data Acquisition 

(SCADA) system for remote oversight of the pipeline (page 65). We recommend that the NEPA 

analysis describe the typical size of leak that can be detected by SCADA, the time that would be 

required for detection and shutoff of the pipeline, and the size of a spill that could occur during that 

time period. It may be appropriate to require routine physical inspections in sensitive surface water 

and groundwater areas to augment the ability of the SCADA system to identify small volume leaks. 

For the sections of the pipeline in close proximity to sensitive water resources, we recommend 

consideration be given to the available alternative systems with more accurate rapid detection 

abilities than SCADA and establishment of a network of sentinel or monitoring wells along the 

pipeline, especially in sensitive areas with hydrologic connection to the Missouri River. It may be 

useful for the USACE and project proponent to consult with the Department of Transportation’s 

Pipeline and Hazardous Materials Safety Administration (PHMSA) regarding pipeline leak and spill 

detection and emergency planning, if it has not already occurred. We can provide contact 

information for PHMSA if that would be helpful. 

 

While the Draft EA notes that there is minimal risk of an oil spill associated with this project, our 

experience in spill response indicates that a break or leak in oil pipelines can result in significant 

impacts to water resources. We note the capacity of the proposed DAPL is 13,100 to16,600 gallons 
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per minute of crude oil. Despite the expectation of a low probability of a significant spill reaching 

the Missouri River and lakes, the proposed Missouri River crossings are located 10 miles above the 

Fort Yates and 15-20 miles above the Williston, North Dakota, drinking water intakes. There would 

be very little time to determine if a spill or leak affecting surface waters is occurring, to notify water 

treatment plants and to have treatment plant staff on site to shut down the water intakes. We 

recommend that Dakota Access adequately plan, prepare and train for such an event and that the 

revised Draft EA include a requirement to work with the local water districts on spill response 

strategies and equipment specific to the drinking water intakes in and near the project. 

Further, we recommend the NEPA analysis describe additional mitigation measures regarding 

emergency preparedness to reduce the impacts in the event of a spill. Useful measures include the 

following: 

 Emergency response plan that addresses oil spill response (including a cold weather/ice cover 

response) and identifies the appropriate agencies/organizations and responsible staff to 

contact in the event of an emergency response; 

 Procedures for rapid notification to Public Water systems (PWS) (e.g., Williston, New Town, 

Fort Yates and Standing Rock PWS), and domestic well owners; 

 Pre-positioned response assets, including equipment to address oil spills; and 

 Spill drills and exercises that include strategies and equipment deployment. 

 

In responding to both the January 2015 Bridger Poplar Pipeline and the July 2011 Exxon Silvertip 

Pipeline spill incidents, we learned that depth of cover surveys on a trenched pipeline during or 

immediately after significant hydrological events would be beneficial. We recognize that except in 

the case of a major flood and erosion event, depth of cover surveys would not be applicable to 

Dakota Access’s Missouri River and Lake Oahe crossings due to the use of horizontal directional 

drilling to bore well below the river / lake bottom; however, such surveys may be appropriate for 

water body crossings that will not use this drilling technique. For this project, surveys could be 

triggered by a historically high river stage or the observation of ice damming at the location of the 

pipeline crossing. We recommend that the revised Draft EA assess and discuss the potential for 

scour and consider the inclusion of on-going depth of cover surveys associated with hydrological 

events. 

 

In responding to the 2015 Bridger Poplar Pipeline spill, we noted that the prolonged oil/water 

contact and lack of evaporative loss due to ice cover caused a much larger than expected 

concentration of dissolved-phase organics making it to the subsurface intake at the water treatment 

plant. This is likely a unique situation to Bakken crude released into an iced-over waterbody. 

Therefore, we recommend that revised Draft EA note that a winter response on ice for a spill 

scenario involving Bakken crude actually can be more difficult than a “typical” ice response. In 

addition, we recommend that Dakota Access include planning for winter response scenarios in their 

oil spill contingency plans, including measures to ensure that staff are adequately trained for a 

potential winter response and that an oil spill response organization with winter response capabilities 

has been identified. 

 

3. Potential Impacts to Standing Rock Sioux Reservation:  The Draft EA should be revised to disclose 

the proximity of the Standing Rock Sioux Reservation and potential impacts to resources 

downstream of the Lake Oahe crossing. While maps have been added to the Draft EA, no tribal 

lands or reservations are shown on any of the maps. The Draft EA should be revised to disclose the 

proximity of the Standing Rock Sioux Reservation and other tribal lands such as the Ft. Berthold and 

Cheyenne River Sioux Reservations. The analysis should be expanded to disclose potential impacts 
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to water resources and environmental or cultural sites that may be affected by potential leaks and 

spills. 

 

4. Environmental Justice:  We recommend a more thorough Environmental Justice (EJ) analysis be 

developed for the revised Draft EA. For linear construction projects, census block groups or census 

tracts are the preferred level of analysis rather than the county by county or state by state analysis 

presented in the Draft EA (pages 60, 61 &76). A screening level analysis for EJ, such as shown on 

EPA’s EJScreen at http://ejscreen.epa.gov/mapper/, indicates there are several census block groups 

with substantial minority and/or low income demographics that could be potentially impacted by the 

project. The areas of analysis to assess potential impacts to EJ communities should correspond to the 

impacts of the proposed project instead of only the area of construction disturbance. For oil pipeline 

projects, potential impacts to EJ communities would include the effects of leaks and spills to 

downstream water supplies (both drinking water quality, agricultural uses, and costs) and aquatic 

resources such as fish and riparian vegetation used by EJ populations. In addition to analyzing 

potential EJ impacts, Executive Order 12898 on Environmental Justice (February 16, 1994) also 

requires public outreach to potentially affected EJ communities.  

 

5. Tribal Coordination:  The Draft EA also did not include any information on coordination and 

consultation with tribal governments other than in connection to historic and cultural resource 

impacts. For example, no Tribes were included in Chapter 7 (page 81) listing federal, tribal, state and 

local agency consultation and coordination. We recommend that Tribal consultation and 

coordination be more thoroughly addressed and the related information be added to the revised Draft 

EA.  

 

6. Alternatives Analysis:  Section 2.1.3 Alternative 3 – Route Alternatives (page 6) describes the 

methodology for developing the DAPL proponent’s preferred alignment. The criteria considered in 

developing the preferred alignment included avoiding areas with many wetland resources and a 

wellhead source protection area near Bismarck. However, the methodology did not discuss how 

impacts to water resources were more broadly considered in developing the preferred alignment. We 

note that crossings of the Missouri River have the potential to affect the primary source of drinking 

water for much of North Dakota, South Dakota and Tribal Nations. Potential spills and leaks to the 

Missouri River (and tributaries) would quickly affect drinking water intakes and large areas of 

riparian resources such as wetlands, habitat, and plant resources. For example, depending on the 

flow rate of water in Missouri River, it appears that a major spill at the Lake Oahe crossing could 

reach the Fort Yates water intake within a matter of hours. We recommend that the discussion of the 

route alternatives be expanded to discuss how the preferred alternative’s Missouri River crossing 

locations were determined and whether there are other available routes or crossing locations that 

would have reduced potential to water resources, especially drinking water supplies.   
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We again thank you for the opportunity to review the USACE Dakota Access PipelineDraft EA posted 
on December 28, 2015. Our comments are provided for your consideration pursuant to our 
responsibilities and authority under Section 102(2)(C) of the National Environmental Policy Act and 
Section 3 09 of the Clean Air Act. If further explanation of our comments is desired, please contact me at 
(303) 312-6704, or your staff may contact Dana Allen at (303) 312-6879 or by email at 
allen.dana@epa.gov. We look forward to reviewing the revised Draft EA and the Draft Finding of No 
Significant Impact (FONSI) when available. 

Philip S. Strobel 
Director, NEPA Compliance and Review Program 
Office of Ecosystems Protection and Remediation 
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NOI COMMENTS, DAKOTA ACCESS PIPELINE CROSSING 

CHEYENNE RIVER SIOUX TRIBE’S  
PRELIMINARY INFORMATIONAL PAPER  

CONCERNING DAKOTA ACCESS LLC’S REQUEST FOR AN 
EASEMENT TO CROSS LAKE OAHE, NORTH DAKOTA  

PURSUANT TO 30 U.S.C. § 185 
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Mr. Brent Cossette 

United States Department of the Interior 
OFFICE OF THE SECRETARY 

Washington, DC 20240 

MAR 2 9 2016 

U.S. Army Corps of Engineers, Omaha District 
1616 Capitol Avenue, Suite 9000 
Omaha, Nebraska 68102 

Dear Mr. Cossette: 

I am writing on behalf of the Department of the Interior (Department) to request that the 
United States Army Corps of Engineers (Corps) prepare an Environmental Impact Statement 
(EIS) to fully evaluate the potential impacts of the proposed Dakota Access Pipeline on the 
Standing Rock Sioux Reservation (Reservation). 

The routing of a 12- to 30-inch crude oil pipeline in close proximity to and upstream of the 
Reservation is of serious concern to the Department. When establishing the Standing Rock 
Sioux Tribe's (Tribe) permanent homeland, the U.S. reserved waters of sufficient quantity and 
quality to serve the purposes of the Reservation. The Department holds more than 800,000 acres 
of land in trust for the Tribe that could be impacted by a leak or spill. Further, a spill could 
impact the waters that the Tribe and individual tribal members residing in that area rely upon 
for drinking and other purposes. We believe that, if the pipeline's current route along the edge 
of the Reservation remains an option, the potential impact on trust resources in this particular 
situation necessitates full analysis and disclosure of potential impacts through the preparation 
of an EIS. 

We believe that the Corps did not adequately explain why it was not analyzing impacts and 
disclosing consequences of spills along the length of the pipeline outside of those areas for which 
it is making a decision, as might be required under the definition of "connected actions" under 
40 CFR Section 1508.25(a)(l)(iii). Additionally, we believe the Corps did not adequately 
justify or otherwise support its conclusion that there would be no significant impacts upon 
the surrounding environment and community. The Corps' conclusion was not supported by 
analysis or data and, where potential adverse impacts were acknowledged, no level of intensity 
was assigned. 

Tribal leadership recently informed the Department that the Environmental Protection Agency 
(EPA) provided comments to the Corps regarding the Environmental Assessment (EA) on 
January 8 and March 11, 2016. After reviewing EPA's most recent letter, we note that it 
focused on concerns specific to the Standing Rock Sioux Tribe that were not addressed in 
the EA. We concur with the March 11 comments provided by EPA. 
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Finally, our understanding is that although, formal consultation was requested by multiple tribes, 
tribal consultation has not yet occurred. Pursuant to Executive Order 13175, we encourage the 
Corps to hold government-to-government consultations with the Tribe and other impacted tribes 
prior to finalizing any decisions regarding this proposed project. 

We appreciate the opportunity to provide comments on the EA. Should you have further 
questions or concerns, please contact Mr. Miles Janssen, Counselor to the Assistant Secretary
Indian Affairs, at (202) 208-7352. 

Sincerely, 

c?~~ 
Lawrence S. Roberts 
Acting Assistant Secretary - Indian Affairs 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

                    
       ) 
STANDING ROCK SIOUX TRIBE,   ) 
       ) 

Plaintiff,     ) 
       ) 
and        ) 
       ) 
CHEYENNE RIVER SIOUX TRIBE,  ) 
       ) 
 Plaintiff-Intervenor    ) 
       ) 
v.       )   Case No. 1:16-cv-01534 (JEB) 
       ) 
UNITED STATES ARMY CORPS OF  ) 
ENGINEERS,      ) 
       ) 

Defendant,     ) 
      ) 

and        ) 
       ) 
DAKOTA ACCESS, LLC,    ) 
       ) 
 Defendant-Intervenor and Cross-Claimant ) 
       ) 
 

UNITED STATES ARMY CORPS OF ENGINEERS’  
MOTION TO DISMISS  

 
Defendant United States Army Corps of Engineers, pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure and United States District Court for the District of Columbia 

Local Rule 7 hereby moves for the Court to dismiss Dakota Access’s cross-claim because 

Dakota Access does not plausibly allege that the United States Department of the Army 

(“Army”) completed the administrative decision-making process required to grant Dakota 

Access an easement to install a pipeline under Corps-managed Federal land at Lake Oahe 

pursuant to the Mineral Leasing Act.   

Dated: January 6, 2017    Respectfully submitted, 
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JOHN C. CRUDEN 
Assistant Attorney General 
Environment & Natural Resources Division 
 

By: /s/  Matthew Marinelli                                              
MATTHEW MARINELLI, IL Bar 6277967 
U.S. Department of Justice 
Natural Resources Section 
P.O. Box 7611  
Benjamin Franklin Station 
Washington, DC 20044 
Phone: (202) 305-0293 
Fax: (202) 353-2021 
matthew.marinelli@usdoj.gov  
 
ERICA M. ZILIOLI, D.C. Bar 488073 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, DC 20044 
Phone: (202) 514-6390 
Fax: (202) 514-8865 
Erica.Zilioli@usdoj.gov 
 
Attorneys for the United States Army Corps 
of Engineers 
 

 
OF COUNSEL: 
 
MILTON BOYD 
MELANIE CASNER 
U.S. Army Corps of Engineers 
Office of Chief Counsel 
Washington, DC 
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CERTIFICATE OF SERVICE 

I hereby certify that, on the 6th day of January, 2017, a copy of the foregoing was filed 

through the Court’s CM/ECF management system and electronically served on counsel of 

record. 

 

/s/  Matthew Marinelli 

MATTHEW MARINELLI 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

                    
       ) 
STANDING ROCK SIOUX TRIBE,   ) 
       ) 

Plaintiff,     ) 
       ) 
and        ) 
       ) 
CHEYENNE RIVER SIOUX TRIBE,  ) 
       ) 
 Plaintiff-Intervenor    ) 
       ) 
v.       )   Case No. 1:16-cv-01534 (JEB) 
       ) 
UNITED STATES ARMY CORPS OF  ) 
ENGINEERS,      ) 
       ) 

Defendant,     ) 
      ) 

and        ) 
       ) 
DAKOTA ACCESS, LLC,    ) 
       ) 
 Defendant-Intervenor and Cross-Claimant ) 
       ) 
 

UNITED STATES ARMY CORPS OF ENGINEERS’ MEMORANDUM IN 
SUPPORT OF ITS MOTION TO DISMISS AND IN OPPOSITION TO 
DAKOTA ACCESS, LLC’S MOTION FOR SUMMARY JUDGMENT 
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INTRODUCTION 

Dakota Access’s cross-claim should be dismissed because it fails to identify a final 

agency action with respect to the United States Army Corps of Engineers (“Corps”) 

consideration of whether to issue a right-of-way or easement required to install a portion of the 

Dakota Access pipeline under Federally-owned, Corps-managed lands at Lake Oahe, North 

Dakota.  Dakota Access’s cross-claim fails to state a claim on which relief can be granted 

because Dakota Access does not, and cannot, plausibly allege that the United States Department 

of the Army (“Army”) completed the administrative decision-making process required to grant 

the Lake Oahe easement pursuant to the Mineral Leasing Act.  Dakota Access’s inability to 

establish that the decision-making process was completed – including a statutorily-mandated 

submission of a formal notice to Congress of the Army’s intent to grant an easement – is fatal to 

its cross-claim.  If the Court reaches Dakota Access’s motion for summary judgment, that motion 

should be denied because Dakota Access cannot establish that the Corps’ analysis of the two 

factors required to grant a permission under the Rivers and Harbors Act concluded its evaluation 

of more than a dozen factors under the Mineral Leasing Act.   

STATUTORY AND REGULATORY BACKGROUND 

I. Administrative Procedure Act 

The Administrative Procedure Act “only provides a right to judicial review of ‘final agency 

action.’”  Holistic Candlers & Consumers Ass'n v. FDA, 664 F.3d 940, 943 (D.C. Cir. 2012) 

(emphasis in original).  To invoke Section 702 of the APA’s “‘generic cause of action in favor of 

persons aggrieved by agency action,’ . . . the challenged decision [must] be ‘final agency 

action.’” Doe v. U.S. Parole Comm'n, 602 Fed. Appx. 530, 535 (D.C. Cir. 2015).  “An agency 

action is not final if it is only ‘the ruling of a subordinate official,’ or ‘tentative.’ The core 
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question is whether the agency has completed its decisionmaking process, and whether the result 

of that process is one that will directly affect the parties.”  Franklin v. Massachusetts, 505 U.S. 

788, 797 (1992) (citation omitted).  While there is a strong presumption in favor of judicial 

review of agency action, the presumption does not attach where an agency takes a step that “does 

not reflect an agency decision that fully resolved the issue or completed the process.”  Public 

Citizen v. FERC, 839 F.3d 1165, 1171 (D.C. Cir. 2016). 

II. Property Clause of the United States Constitution 

The Property Clause of the United States Constitution provides that “Congress shall have 

Power to dispose of and make all needful Rules and Regulations respecting the Territory or other 

Property belonging to the United States.” U.S. Const. art. IV, § 3, cl. 2. The Supreme Court has 

“repeatedly observed that ‘[the] power over the public land thus entrusted to Congress is without 

limitations.’” Kleppe v. New Mexico, 426 U.S. 529, 539 (1976) (citations omitted).  See also Cal. 

Coastal Comm’n v. Granite Rock Co., 480 U.S. 572, 581 (1987) (“Property Clause gives 

Congress plenary power to legislate the use of the federal land”).  Among other things, the 

Property Clause “gives Congress the power over the public lands ‘to control their occupancy and 

use, to protect them from trespass and injury, and to prescribe the conditions upon which others 

may obtain rights in them . . . .’” Kleppe, 426 U.S. at 540 (quoting Utah Power & Light Co. v. 

United States, 243 U.S. 389, 405 (1917)).  “[T]he Government has, with respect to its own lands, 

the rights of an ordinary proprietor, to maintain its possession . . . . It may deal with such lands 

precisely as a private individual may deal with his farming property. It may sell or withhold them 

from sale.”  Camfield v. United States, 167 U.S. 518, 524 (1897).  “And if it may withhold from 

sale and settlement, it may also, as an owner, object to its property being used” for certain 

purposes.  Light v. United States, 220 U.S. 523, 536 (1911).  “‘Generally speaking, while the 
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legal title remains in the United States, the grant is in process of administration, and the land is 

subject to [agency] jurisdiction.’” Silver State Land, LLC v. Schneider, 2016 U.S. App. LEXIS 

22343, *17-*18 (D.C. Cir. Dec. 16, 2016) (quoting Mich. Land & Lumber Co. v. Rust, 168 U.S. 

589, 592 (1897)).   

III. Rivers and Harbors Act 

The Rivers and Harbors Act was passed in 1899 to provide for the “construction, 

completion, repair, and preservation of” public works.  Act making appropriations for the 

construction, repair, and preservation of certain public works on rivers and harbors, and for other 

purposes, Pub. L. No. 99-88, § 14, 30 Stat. 1152 (Mar. 3, 1899).  Section 14 of the Rivers and 

Harbors Act is codified in Title 33, which addresses navigation and navigable waters.  33 U.S.C. 

§ 408.  Section 408 generally prohibits taking possession of, using, or impairing Corps-managed 

projects, but allows the Secretary of the Army to “grant permission for the alteration or 

permanent occupation or use of . . . public works when in the judgment of the Secretary such 

occupation or use will not be injurious to the public interest and will not impair the usefulness of 

such work.”  Id. 

IV. Mineral Leasing Act 

The Mineral Leasing Act, 30 U.S.C. §§ 181 et seq., requires a project proponent to obtain 

a right-of-way or easement “before it can construct, operate, or maintain a pipeline on federal 

lands.”  Hammond v. Norton, 370 F. Supp. 2d 226, 233 (D.D.C. 2005).  Such easements “may be 

granted” in accordance with 30 U.S.C. §185(a)-(y).  The Mineral Leasing Act prohibits granting 

an easement through Federal lands for pipeline purposes until, among other things, “a notice of 

intention to grant the right-of-way” along with detailed findings as to the terms and conditions 

the agency “proposes to impose, has been submitted” to the Committee on Natural Resources of 

Case 1:16-cv-01534-JEB   Document 73-1   Filed 01/06/17   Page 10 of 39

Wilson Decl. Attachment A 0067

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 72 of 234



4 
 

the United States House of Representatives and the Committee on Energy and Natural Resources 

of the United States Senate.  30 U.S.C. § 185(w)(2).   

V. Regulatory Background 

The Army issued regulations that broadly govern the “Management of Title and Granting 

Use of Real Property.”  Army Regulation 405-80 (Oct. 10, 1997) (Ex. 1).  Regulation 405-80 

requires, among other things, that all “non-Army use [of Army-controlled real property] must be 

authorized by an appropriate realty instrument.”  Army Reg. 405-80 at 4-1(c).   

The Corps subsequently issued a letter specifically governing its policy on issuing 

easements for “fuel carrying pipelines that are 24 inches or more in diameter.”  USACE Policy 

Guidance Letter No. 27 (Oct. 29, 2008) (Ex. 2).  Policy Guidance Letter No. 27 provides that 

upon receipt of an application for such an easement, the Corps’ district office must “provide a 

letter . . . for the Deputy Assistant Secretary of the Army (Installations and Housing)[’s] 

execution and notification to Congress.”  Id. at ¶ 3(a)(1).   

Policy Guidance Letter No. 27 further provides that, if the Corps’ intent is to grant an 

easement over its fee lands for pipeline purposes, the District must provide a letter to Corps 

Headquarters for the Deputy Assistant Secretary of the Army (Installations and Housing)’s 

execution and notification to Congress.1  “For review purposes,” the letter must be accompanied 

by an information paper, map, the proposed easement, Report of Availability, and environmental 

analysis.  Id. at ¶ 3(a)(2).  Policy Guidance Letter No. 27 requires the use of a model “easement 

                                                 
1 No such notice to Congress is required if a “pipeline only crosses an area held in less than 

fee, such as an easement.”  Id. at ¶ 3(b).  Granting permission for the Dakota Access Pipeline to 
cross Federal flowage easements, as opposed to fee lands, at Lake Sakakawea therefore required 
no notice to Congress.  Real Estate Routing and Review, AR 71193. On August 2, 2016, the Corps 
executed and transmitted a “Consent to Easement Structures” at Lake Sakakawea after Dakota 
Access executed and transmitted the “Consent, Certificate of Authority and Payment.”  Dakota 
Access Mem., ECF 66-3, Ex. I at 2.   
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format.”  Policy Guidance Letter No. 27 at ¶ 3(a)(3), Enclosure 3.  The guidance requires the 

District office to “wait 14 days following Committee notification before” executing the easement 

unless the Committee provides “an affirmative response.”  Id.   

STATEMENT OF FACTS 

On October 21, 2014, Dakota Access initiated the process for requesting “a permanent 

easement” over Corps-managed lands at Lake Oahe. Letter from M. Howard, Dakota Access, to B. 

Cossette, Corps (Oct. 21, 2014) (Ex. 3). On June 29, 2015, Dakota Access applied for an easement to 

traverse “federally owned property at Lake Oahe.”  Dakota Access Application for Transportation 

and Utility Systems and Facilities on Federal Lands (Ex. 4). The Army transmitted letters to the 

Chairman and Ranking Members of the Senate Committee on Energy and Natural Resources and 

House of Representatives Committee on Natural Resources notifying Congress that Dakota 

Access had applied for an easement pursuant to 30 U.S.C. § 185(w).  See Letter from P. Cramer, 

Deputy Asst. Sec’y of the Army, to Hon. R. Bishop, U.S. House of Representatives (Sep. 3, 

2015) (Ex. 5).   

Dakota Access’s proposed pipeline would “cross . . . federally-owned property at Lake 

Oahe in Morton and Emmons counties, North Dakota.”  Finding of No Significant Impact at 1, 

AR 71174 (Ex. 6).  Constructing a pipeline under Lake Oahe would require “real estate actions 

and Section 10 permits and Section 408 permissions.”  Id. at 2, AR 71175.  The Corps made 

clear to Dakota Access that it did not “want to start routing [the easement, or real estate, 

application] up the chain until we have a Section 408 determination.”  Email from L. Janis to J. 

Mahmoud (Apr. 5, 2016) (Ex. 7).   

On July 25, 2016, the Corps completed an Environmental Assessment.  Dakota Access 

Pipeline Project Crossings of Flowage Easements and Federal Lands, AR 71220 (Ex. 8).  The 

Environmental Assessment recognized that the “proposed crossings of Corps-owned lands and 
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easements would require the Corps to grant . . . Section 408 permissions as well as real estate 

outgrants.”  Id. at 3, AR 71227.  The Environmental Assessment’s “scope . . . is limited to the 

crossings of Corps-owned lands and flowage easements.”  Id.  While the Corps is generally 

neither prohibited from nor required to rely on a single Environmental Assessment for multiple 

decisions, the Environmental Assessment here set forth the Corps’ intention to “use the 

information in the EA to make a final determination whether to grant the required 408 

permissions using the information contained herein.”  Id. at 4, AR 71228.  The Corps also issued 

a Finding of No Significant Impact on July 25, 2016.  That document states that constructing a 

pipeline would require “real estate actions and Section 10 permits and Section 408 permissions.”  

Finding of No Significant Impact at 2, AR 71175 (Ex. 7).  The Finding of No Significant Impact 

provides that the “EA and . . . Finding of No Significant Impact deal exclusively with granting 

the Section 408 permissions.”  Id. 

The Army has not transmitted a letter to Congress stating its intent to grant an easement 

to install a pipeline under Corps-managed lands at Lake Oahe.  See Dakota Access Mem. at 12; 

Press Release, Nat. Res. Comm. Democrats Ranking Member Raúl M. Grijalva, Grijalva 

‘Disappointed’ by Court Ruling on DAPL; Calls on Dakota Access to Voluntarily Halt 

Construction Until Corps of Engineers Concludes Ongoing Review (Oct. 11, 2016) (Ex. 9) (“Per 

[the D.C. Circuit’s October 9, 2016 Order], ‘a necessary easement still awaits government 

approval.’”).  The Army is still considering Dakota Access’s easement application and 

developing an administrative record for a final decision on that easement, which may include 

documents that also informed the Corps’ Section 408 permission. Mem. re: Proposed Dakota 

Access Pipeline Crossing at Lake Oahe, North Dakota at ¶¶ 6, 12 (Dec. 4, 2016) (Ex. 10).   
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Neither the Army nor the Corps issued a final decision on the application for an easement 

at any time, including on July 25, 2016.  Nor have they signed a document conveying to Dakota 

Access an easement to construct a pipeline under Corps-managed Federal lands at Lake Oahe.  

Cross-Claimant Dakota Access, LLC’s Memorandum in Support of its Motion for Summary 

Judgment. at 2 (ECF 66-1) (“Dakota Access Mem.”).2   

STANDARDS OF REVIEW 

I. Failure to State a Claim Under Fed. R. Civ. P. 12(b)(6) 

“A Rule 12(b)(6) motion tests the legal sufficiency of a complaint.” Browning v. Clinton, 

292 F.3d 235, 242 (D.C. Cir. 2002).  “To survive a motion to dismiss, a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  A claim is facially plausible “when the plaintiff pleads factual content that allows 

the court to draw [a] reasonable inference that the defendant is liable for the misconduct 

                                                 
2 The Corps submits this statement of facts with references to the administrative record 

pursuant to Local Rule 7(h)(2).  As the Corps set forth in its opposition to Dakota Access’s Motion 
to Supplement the Administrative Record, ECF 61, the Corps cannot compile the administrative 
record for a decision until it makes that decision.  Accordingly, there is no administrative record 
for an easement decision.  Regardless, to the extent that the Court reaches Dakota Access’s motion 
for summary judgment, the only potential material dispute – whether the Corps did or did not grant 
Dakota Access an easement to cross Corps-managed Federal Lands at Lake Oahe on or before July 
25, 2016 – would be resolved by examining the July 25 decision and the administrative record that 
supports that decision.  To the extent a response to Dakota Access’s Statement of Undisputed 
Facts, ECF 66-2, is required the Corps also objects to Paragraphs 22 through 32 of that Statement 
because they set forth allegedly undisputed facts that occurred after the July 25 decision that 
Dakota Access contends granted it the Lake Oahe easement. Nonetheless, in conformance with the 
Court’s order generally denying Dakota Access’s motion to supplement the administrative record 
but ordering the Corps to “supplement the Administrative Record by January 6, 2017, with all 
documents concerning the easement that were created on or before July 25, 2016” the Corps has 
produced non-privileged documents concerning the easement that were created on or before July 
25, 2016 (that were not already included in the record for the July 25 decision) and treats those 
documents as administrative record documents under Local Rule 7(h)(2).   
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alleged.”  Id. (citing Twombly, 550 U.S. at 556).  “[T]he court need not accept inferences drawn 

by plaintiffs if such inferences are unsupported by the facts set out in the complaint.”  Kowal v. 

MCI Commc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994). 

Legal conclusions and “[t]hreadbare recitals of the elements of a cause of action, 

supported by mere conclusory statements, do not suffice” to state a cause of action and must be 

disregarded.  Iqbal, 556 U.S. at 678. (citing Twombly, 550 U.S. at 555).  Similarly, “[a] pleading 

that offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause of action 

will not do.’ Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further 

factual enhancement.’”  Id. (quoting Twombly, 550 U.S. at 555, 557).  In evaluating a Rule 

12(b)(6) motion, the Court “may consider only the facts alleged in the complaint, any documents 

either attached to or incorporated in the complaint and matters of which [it] may take judicial 

notice.”  EEOC v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997). 

II. Summary Judgment 

Summary judgment may be granted if “the movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.”  Facts are 

material if they “might affect the outcome of the suit under the governing law.” Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  In considering a motion for summary judgment 

“evidence of the non-movant is to be believed, and all justifiable inferences are to be drawn in 

his favor.”  Id. at 255.  In Administrative Procedure Act “cases, ‘the function of the district court 

is to determine whether or not . . . the evidence in the administrative record permitted the agency 

to make the decision it did.’” Resolute Forest Prods. v. United States Dep't of Agric., 2016 U.S. 

Dist. LEXIS 64439 at *11 (D.D.C. May 17, 2016) (citation omitted). 
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ARGUMENT 

I. Dakota Access’s cross-claim should be dismissed because it fails to state a claim on 
which relief can be granted. 

 
Dakota Access’s cross-claim fails to state a claim on which relief can be granted because 

its allegations establish that the Army has not completed its review of Dakota Access’s easement 

application and that the Corps has not granted Dakota Access any real estate interest at Lake 

Oahe under the Mineral Leasing Act.   

A. Dakota Access’s cross-claim should be dismissed because the Declaratory 
Judgment Act does not provide Dakota Access with a cognizable cause of action. 
 

The Declaratory Judgment Act does not provide Dakota Access with the necessary cause 

of action.  It is a “well-established rule that the Declaratory Judgment Act 'is not an independent 

source of federal jurisdiction.’ Rather, ‘the availability of [declaratory] relief presupposes the 

existence of a judicially remediable right.’” Ali v. Rumsfeld, 649 F.3d 762, 778 (D.C. Cir. 2011) 

(quoting Schilling v. Rogers, 363 U.S. 666, 677 (1960)); Lewis v. Gov't of the Dist. of Columbia, 

161 F. Supp. 3d 15, 23 (D.D.C. 2015) (dismissing count for declaratory relief because 

“[r]equests for declaratory judgments and injunctions are not ‘freestanding cause[s] of action’ 

but rather invoke ‘form[s] of relief to redress the other claims asserted by Plaintiff’”) (citation 

omitted).   Dakota Access’s cross-claim should be dismissed because it does not identify any 

judicially remediable right. 
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B. Dakota Access’s cross-claim should be dismissed because it does not plausibly 
allege that the Army has completed the final statutory step necessary before the 
Corps can grant the Lake Oahe easement under Section 185(w)(2). 
 

Dakota Access has also failed to state a claim under the Administrative Procedure Act.3 

Section 702 of the Administrative Procedure Act “only provides a right to judicial review of 

‘final agency action.’”  Holistic Candlers & Consumers Ass'n v. FDA, 664 F.3d 940, 943 (D.C. 

Cir. 2012) (emphasis in original).  To invoke Section 702 of the APA’s “‘generic cause of action 

in favor of persons aggrieved by agency action, . . . the challenged decision [must] be ‘final 

agency action.’” Doe v. United States Parole Comm'n, 602 Fed. Appx. 530, 535 (D.C. Cir. 

2015).  “An agency action is not final if it is only ‘the ruling of a subordinate official,’ or 

‘tentative.’ The core question is whether the agency has completed its decisionmaking process, 

and whether the result of that process is one that will directly affect the parties.”  Franklin v. 

Massachusetts, 505 U.S. 788, 797 (1992) (citation omitted).  And while there is a strong 

presumption in favor of judicial review of agency action, the presumption does not attach where 

an agency takes a step that “does not reflect an agency decision that fully resolved the issue or 

completed the process.”  Public Citizen v. FERC, 839 F.3d 1165, 1171 (D.C. Cir. 2016) 

(Commission’s announcement that it had deadlocked due to a 2-2 vote was not a reviewable 

action).  Dakota Access does not plausibly allege that the Army has completed the necessary 

final agency action, and it therefore cannot state a cause of action under the Administrative 

Procedure Act.4 

                                                 
3 As an initial matter, it is unclear whether Dakota Access even invokes the Administrative 

Procedure Act.  Compare Cross-claim at ¶ 9 (citing 5 U.S.C. §§ 701-706) with Reply Mem. in 
Support of Expedited Motion to Supplement the Administrative Record, ECF 62 at 8 (“the cross-
claim does not invoke the APA”).   

 
4 While Dakota Access has styled its claim as a Declaratory Judgment Action, it appears 

to instead be seeking to mandate agency action.  Section 706(1) of the Administrative Procedure 
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There is no dispute that the Mineral Leasing Act prohibits granting an easement through 

Federal lands for pipeline purposes until “a notice of intention to grant the right-of-way, 

together with the . . . agency head’s detailed findings as to the terms and conditions he proposes 

to impose, has been submitted” to the Committee on Natural Resources of the United States 

House of Representatives and the Committee on Energy and Natural Resources of the United 

States Senate.  30 U.S.C. § 185(w)(2) (emphasis added); Cross-claim at ¶ 16 (ECF 57).  Dakota 

Access’s cross-claim makes clear that there can be no legitimate dispute that the required 

Congressional notification never occurred.   

Dakota Access’s failure to allege that the Army complied with 30 U.S.C. § 185(w)(2)’s 

mandate to provide Congress notice of its intent to grant the Lake Oahe easement is fatal to its 

cross-claim.  Dakota Access’s allegation that this necessary step was completed rests on its 

assertion that the Corps’ “July 25, 2016 permission w[as] widely reported in the media, and both 

the President and members of Congress have publicly commented on the project.”  Cross-claim 

at ¶ 39; ¶ 49 (suggesting that the Corps complied with Section 185(w)(2) because “both 

committees are already aware of the Corps’s July 25, 2016 authorization allowing the pipeline to 

cross federal real property interests at Lake Oahe”).  These allegations are, at best, irrelevant.  

                                                 
Act provides plaintiffs with the ability to “compel agency action unlawfully withheld or 
unreasonably delayed” in certain circumstances. 5 U.S.C. § 706(1).  But Dakota Access has not 
chosen to assert such a claim.  And even if it had, Section 706(1) would not provide the 
necessary waiver of sovereign immunity for such an action because Dakota Access alleges no 
action that the Corps is required to take.  See Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 
64 (2004) (“claim under § 706(1) can proceed only where a plaintiff asserts that an agency failed 
to take a discrete agency action that it is required to take”) (emphasis in original); Anglers 
Conservation Network v. Pritzker, 809 F.3d 664, 671 (D.C. Cir. 2016). Cf. In re Aiken County, 
725 F.3d 255, 257-258 (D.C. Cir. 2013) (granting mandamus only where the applicable “law 
provides that the Nuclear Regulatory Commission ‘shall consider’ the Department of Energy's 
license application . . . and ‘shall issue a final decision approving or disapproving’ the 
application within three years of its submission.”).  Even if Dakota Access invoked Section 
706(1) of the Administrative Procedure Act, this would not save its claim. 
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Media reports and comments by Congress, standing alone, do not satisfy Section 185(w)(2)’s 

requirements.  

It is well established that courts, “‘must have regard to all the words used by Congress, 

and as far as possible give effect to them.’” United States v. Atl. Research Corp., 551 U.S. 128, 

137 (2007) (quoting Louisville & Nashville R. Co. v. Mottley, 219 U.S. 467, 475 (1911)).  And 

“courts have been wary of interpreting right-of-way statutes so as to make the conditions and 

limitations enacted by Congress ‘of no value whatever.’” Wilderness Soc’y v. Morton, 479 F.2d 

842, 892 (D.C. Cir. 1973).  As Dakota Access points out, “statutes should be interpreted to avoid 

. . . absurd consequences.” Dakota Access Mem. at 22 (quoting Kaseman v. Dist. of Columbia, 

444 F.3d 637, 642 (D.C. Cir. 2006)).  Dakota Access’s suggestion that media reports regarding 

the ongoing consideration of the easement comply with Section 185(w)(2)’s notice requirements 

must be rejected because it would rob Congress’s use of the terms “submit,” “a notice,” “intent,” 

and “proposes” of any meaning and eliminate Congress’s statutorily-reserved opportunity to 

review certain proposed easements.5   

Dakota Access’s cross-claim must be dismissed because it does not plausibly allege that 

the Army complied with the Mineral Leasing Act’s explicit condition to “submit” “a notice” to 

Congress of its intent to grant an easement before it grants that easement.  Dakota Access’s 

theory that the media provided the necessary statutory notification does not address the form or 

content of that notification.  And to the extent it addresses the timing of the media reports, 

Dakota Access suggests that Congress received notification that the Corps granted it an easement 

after the easement was allegedly granted, a scenario that would divest Congress of the authority 

                                                 
5 Congress may retain the authority to (1) require an agency to report on its proposed 

actions and (2) respond to that proposal.  INS v. Chada, 462 U.S. 919, 934-35 (1983). 
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retained by the Mineral Leasing Act.  But the Mineral Leasing Act requires the Corps to notify 

Congress prior to granting an easement.  30 U.S.C. § 185(w)(2).  The Corps’ guidance requires 

any notification of an intent to grant an easement to be formally submitted by the Deputy 

Assistant Secretary of the Army for Installations and Housing and allows Congress 14 days to 

review the letter before the Corps finalizes the easement.  Policy Guidance Letter No. 27 at ¶ 

3(a)(2)-(3) (Ex. 2). Dakota Access does not, nor could it, allege that the agency “submitted” the 

statutorily-required “notification” of “intention to grant” an easement to Congress prior to July 

25, 2016.  This failure, standing alone, is fatal to Dakota Access’s cross-claim. 

Dakota Access’s assertions regarding the completion of the Section 185 review are also 

meritless because they rest on the assumption that any individual can provide the required 

Congressional notification of an intent to grant an easement.  See Cross-claim at ¶¶ 39, 49.  But a 

Corps recommendation to the Deputy Assistant Secretary “serves more like a tentative 

recommendation than a final and binding determination.”  Franklin, 505 U.S. at 798.6  Indeed, 

the Corps’ transmission of a draft Congressional notification package is nothing more than a 

recommendation to Deputy Assistant Secretary of the Army for Installations, Housing and 

Partnerships.  The Deputy Assistant Secretary of the Army for Installations, Housing, and 

Partnerships explicitly reserved the final decision on whether to notify Congress of the Army’s 

intent to grant or deny an easement under the Mineral Leasing Act.  Memorandum re: Delegation 

of Authority to Acquire, Manage, and Dispose of Real Property at ¶ 5(c) (June 8, 2015) (Ex. 11) 

                                                 
6 The Corps notes that even a notification of an intent to grant an easement is not final, as 

legal title remains in the United States while the grant is in the process of administration.  Silver 
State Land, LLC v. Schneider, 2016 U.S. App. LEXIS 22343 at *17-*18. 
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(“excepted from this delegation [are] . . . letters of notification to Congress”)7  There is no statute 

that prohibits the Deputy Assistant Secretary from amending the terms of the draft easement or 

even, after reviewing the Corps’ recommendation, determining that the Army does not intend to 

grant the easement.  Cf. Franklin, 505 U.S. at 797-98.  Therefore, the Army has not completed its 

agency process for granting an easement until, at a minimum, the Deputy Assistant Secretary of 

the Army for Installations and Housing submits a notification to Congress of intent to grant an 

easement over fee land for pipeline purposes and the easement document itself is then signed by 

the authorized Corps official.  See Policy Guidance Letter No. 27 at ¶ 3(a)(2).  Dakota Access’s 

inability to allege that the Deputy Assistant Secretary notified Congress of the Army’s intent 

grant a Mineral Leasing Act easement, standing alone, is fatal to its claim.8 

Even if it were possible for the media to satisfy Section 185(w)(2)’s notice requirement, 

Dakota Access has failed to plausibly allege that they did so here.  Dakota Access provides no 

support for its assertion that Congress received any notice of the Army’s intent to grant the Lake 

Oahe easement.  Indeed, it relies upon a press release that suggests that Congress had the 

                                                 
7 This delegation is consistent with Regulation 405-80, which reserved oversight authority 

for implementing the Army’s real property programs to the Deputy Assistant Secretary of the 
Army (Installation and Housing) and the Assistant Secretary of the Army (Civil Works).  Army 
Regulation 405-80 at 1 (Ex. 1).  See also USACE Policy Guidance Letter No. 27 at ¶ 3(a)(2). 

 
8 While the Court need not, and should not, rely on documents post-dating the July 25, 

2016 decision that Dakota Access claims granted it the right to construct a pipeline under Lake 
Oahe, Dakota Access is incorrect, Dakota Access Mem. at 17 n.4, that Colonel Henderson 
“recommended delivering the easement to Dakota Access” on December 2.  The Corps hereby 
attaches Colonel Henderson’s recommendation, consistent with Army and Corps policy, “that the 
Army notify Congress that the Corps intends to grant the attached easement to Dakota Access” 
only “[a]fter notification to Congress.”  Memorandum re: Application for an Easement for an Oil 
Pipeline to Cross U.S. Army Corps of Engineer-Managed Federal Land at Lake Oahe, North 
Dakota at 9 (Dec. 3, 2016) (Ex. 12).  Colonel Henderson provided the Assistant Secretary of the 
Army for Civil Works with only a “proposed” easement. Mem. re: Proposed Dakota Access 
Pipeline Crossing at Lake Oahe, North Dakota ¶ 12 (Dec. 4, 2016) (Ex. 10).  
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opposite understanding – that the Army did not intend to grant the Lake Oahe easement.  See 

Cross-claim at ¶ 39; Dakota Access Mem. at 12 n.3 (citing Press Release, Nat. Res. Comm. 

Democrats Ranking Member Raúl M. Grijalva, Grijalva ‘Disappointed’ by Court Ruling on 

DAPL; Calls on Dakota Access to Voluntarily Halt Construction Until Corps of Engineers 

Concludes Ongoing Review (Oct. 11, 2016) (Ex. 9)).  Representative Grijalva stated his 

understanding that “the [Corps] continues to evaluate its permitting decision.”  Id.  And 

Representative Grijalva cited with approval the D.C. Circuit’s affirmation that “[a] necessary 

easement still awaits government approval.”  Id. See Order, Standing Rock Sioux Tribe v. U.S. 

Army Corps of Eng’rs, No. 16-5259 (Oct. 9, 2016).  Any suggestion that Congress had notice 

that the Army intended to grant the Lake Oahe easement is therefore beyond implausible.  Even 

if Dakota Access was correct that Section 185(w)(2) could be satisfied by media reports rather 

than the Army submitting “a notice,” no such notification occurred here.  And even if the Army 

had notified Congress of its intention to grant the Lake Oahe easement, such an intention is not 

tantamount to a final agency action conveying an easement under the Mineral Leasing Act.  

Dakota Access does not, and cannot, allege that any such instrument conveying a real estate 

interest under the Mineral Leasing Act exists. 

C. Dakota Access’s cross-claim should be dismissed because it has not stated a 
plausible claim that the Corps’ grant of permission under the Rivers and 
Harbors Act also granted Dakota Access an easement to install a pipeline at 
Lake Oahe under the Mineral Leasing Act.  

 
 Dakota Access’s cross-claim hinges on a foundational misconception – that the Corps’ 

approval processes and officials with the authority to finalize agency action under 33 U.S.C. § 

408 and 30 U.S.C. § 185 are “identical.”  Dakota Access Mem. at 20-21.  Dakota Access is 

incorrect.  The Secretary of the Army’s evaluation of whether to “grant permission for the 

alteration or permanent occupation or use of . . . public works” is governed by the Rivers and 
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Harbors Act.  33 U.S.C. § 408.  Section 408 requires the Army to consider two factors – whether 

“such occupation or use will not be injurious to the public interest and will not impair the 

usefulness of such work.”  Id.  Agency decisions regarding whether to grant easements across 

Federal lands “for pipeline purposes for the transportation of oil” are governed by the Mineral 

Leasing Act.  The Mineral Leasing Act requires the Army to (1) consider more than just the two 

issues it considered in granting Dakota Access permission under Section 408 to occupy Corps-

managed Federal land at Lake Oahe and (2) once it has completed its consideration and intends 

to grant a Mineral Leasing Act easement, provide notice of that intention to Congress.  30 U.S.C. 

§ 185.  Dakota Access’s cross-claim must be dismissed because it does not, and cannot, plausibly 

allege that the Corps’ Rivers and Harbors Act review completed the process for granting an 

easement at Lake Oahe under the Mineral Leasing Act.    

i. The July 25, 2016 grant of permission under 33 U.S.C. § 408 was limited 
in scope. 

 
Dakota Access’s suggestion that the Corps granted it the necessary easement to cross 

Federal property at Lake Oahe on July 25, 2016 is without merit.  Dakota Access is simply 

incorrect, Mem. at 23-25, that the Corps has treated the Lake Oahe 408 permission and the Lake 

Oahe easement as “a single process with a single outcome.”  That the Corps may have closely 

coordinated a portion of its processes for considering whether to grant or deny the 408 

permission and considering whether to recommend granting a Mineral Leasing Act easement did 

not convert those separate decisions into a single, unified decision.  To the contrary, the Corps’ 

granting of a 408 permission to cross Corps-managed lands at Lake Oahe did not require the 

Corps to consider all factors necessary to also grant an easement at Lake Oahe, much less grant 

that easement. 
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The Rivers and Harbors Act was passed in 1899 to provide for the “construction, 

completion, repair, and preservation of” public works.  30 Stat. 1152.  It was passed, in part, to 

address the absence of common law prohibiting obstructing navigable rivers.  United States v. 

Republic Steel Corp., 362 U.S. 482, 485-86 (1960).  Section 14 of the Rivers and Harbors Act is 

codified in Title 33, which addresses navigation and navigable waters.  33 U.S.C. § 408.  Section 

408, consistent with Congress’s goal of preserving navigation, focuses on two factors relevant to 

navigation. 

 Section 408 generally prohibits Dakota Access from taking possession of, using, or 

impairing the Corps-managed Lake Oahe flood control project.  It allows the Secretary of the 

Army to “grant permission for the alteration or permanent occupation or use of . . . public works 

when in the judgment of the Secretary such occupation or use will not be injurious to the public 

interest and will not impair the usefulness of such work.”  33 U.S.C. § 408.  The Corps’ 

Environmental Assessment focused on the two determinations mandated by Section 408, 

concluding that “the Proposed Action is not injurious to the public interest and will not impair 

the usefulness of the federal projects.”  Environmental Assessment at 1, AR 71225 (Ex. 8).  The 

Corps relied on that determination to support its grant of Section 408 permission.  Finding of No 

Significant Impact at 2, AR 71175 (Ex. 6).  The analysis supporting the two determinations that 

the Corps relied on in granting Section 408 permission may overlap with a subset of the 

decisions necessary to grant an easement under the Mineral Leasing Act.  Cf. 30 U.S.C. § 

185(h)(2).  But “approval under Section 408 does not grant any property rights.”  Engineering 

Circular 1165-2-216 at ¶ 6(b) (Sept. 30, 2015) (Ex. 13).  Dakota Access offers nothing more than 

conclusory allegations that the Corps’ determinations that installing a pipeline under Corps-

managed lands at Lake Oahe would neither be injurious to the public interest or impair the 
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usefulness of a Federal flood control project made all of the conclusions necessary to also grant 

an easement under the Mineral Leasing Act.9 

ii. The process for evaluating a Mineral Leasing Act easement to install a 
pipeline under Corps-managed Federally-owned lands at Lake Oahe largely 
follows, and is distinct from, the process for evaluating whether to grant 
permission under 33 U.S.C. § 408. 

 
The Mineral Leasing Act is a different statute, with different requirements, than the 

Rivers and Harbors Act.  Dakota Access’s allegation that the Corps’ evaluation under the Rivers 

and Harbors Act satisfies its distinct responsibilities under the Mineral Leasing Act is therefore 

without merit.  Put another way, a final agency action granting Section 408 permission is not the 

same thing as a final agency action granting a Mineral Leasing Act easement. 

The Mineral Leasing Act was passed to promote the wise development of the mineral 

resources of the public domain and to obtain for the public a reasonable financial return on assets 

that belong to the public. See California Co. v. Udall, 296 F.2d 384, 388 (D.C. Cir. 1961); Act to 

promote the mining of coal, phosphate, oil, oil shale, gas, and sodium on the public domain, Pub. 

L. No. 66-146, 41 Stat. 437 (Feb. 25, 1920).  It is codified in Title 30 of the United States Code, 

which addresses Mineral Lands and Mining.  See 30 U.S.C. § 185.  Section 185 requires the 

Corps to consider twelve issues before granting an easement over Federal lands for pipeline 

purposes: 

                                                 
9 The Corps notes that the Finding of No Significant Impact was signed by Colonel 

Henderson.  AR 71178 (Ex. 6).  District Commanders such as Colonel Henderson have authority 
to sign such Section 408 requests.  Engineering Circular 1165-2-216 at 17, ¶ 7(c)(8) (Ex. 13).  But 
the Omaha District’s Chief of Real Estate, rather than Colonel Henderson, has been delegated 
authority to sign easements pursuant to statutes such as the Mineral Leasing Act.  Memorandum 
re: Delegation of Authority to Acquire, Manage, and Dispose of Real Property (Oct. 28, 2015) 
(Ex. 14).   
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1) Whether the easement’s width exceeds “fifty feet plus the ground occupied by the 

pipeline” and, if it does, whether “the wider right-of-way is necessary for operation 

and maintenance.”  30 U.S.C. § 185(d); 

2) Whether any requirements are necessary to “protect the safety of workers and protect 

the public from sudden ruptures and slow degradation of the pipeline.”   30 U.S.C. § 

185(g); 

3) Whether the Corps has issued regulations or imposed necessary stipulations that 

include: “(A) requirements for restoration, revegetation, and curtailment of erosion of 

the surface of the land; (B) requirements to insure that activities in connection with 

the right-of-way or permit will not violate applicable air and water quality standards 

nor related facility siting standards established by or pursuant to law; (C) 

requirements designed to control or prevent (i) damage to the environment (including 

damage to fish and wildlife habitat), (ii) damage to public or private property, and 

(iii) hazards to public health and safety; and (D) requirements to protect the interests 

of individuals living in the general area of the right-of-way or permit who rely on the 

fish, wildlife, and biotic resources of the area for subsistence purposes.” 30 U.S.C. § 

185(h)(2); 

4) Whether the project proponent has disclosed the identity of certain partners, 

shareholders, and affiliates. 30 U.S.C. § 185(i); 

5) Whether the project proponent “has the technical and financial capability to construct, 

operate, maintain, and terminate the project.” 30 U.S.C. § 185(j); 

6) The quantification and collection of costs “for administrative and other costs incurred 

in processing the application, . . . the costs incurred in monitoring the construction, 
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operation, maintenance, and termination of any pipeline and related facilities on such 

right-of-way or permit area and . . . the [annual] fair market rental value of the right-

of-way or permit, as determined by the Secretary or agency head.”  30 U.S.C. § 

185(l);  

7) The appropriate duration of the easement.  30 U.S.C. § 185(n); 

8) Whether an easement can be co-located with existing easements.  30 U.S.C. § 185(p); 

9) The extent it is practical to “comply with State standards for right-of-way 

construction, operation, and maintenance.”  30 U.S.C. § 185(v); 

10) Address potential liability, including “the extent to which . . . holders shall indemnify 

or hold harmless the United States for liability, damage, or claims arising in 

connection with the right-of-way or permit.” 30 U.S.C. § 185(x); 

11) Provide notification “to the Committee on Natural Resources of the United States 

House of Representatives and the Committee on Energy and Natural Resources of the 

United States Senate upon receipt of an application for a right-of-way for a pipeline 

twenty-four inches or more in diameter.” 30 U.S.C. § 185(w)(2); and 

12) Provide those same committees with “a notice of intention to grant the right-of-way, 

together with the [agency head’s] detailed findings as to the terms and conditions he 

proposes to impose.” Id. 

Dakota Access is therefore incorrect, Dakota Access Mem. at 22, that the Mineral 

Leasing Act imposes “no additional requirements” beyond those imposed in the Rivers and 

Harbors Act.  Cf. id. at 25 (acknowledging that “Section 185 also contains certain other 

‘provisions, limitations, and conditions’”).  As discussed below, Dakota Access does not 

plausibly allege that the Corps’ Section 408 determination considered all of the above issues.   
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Dakota Access’s first effort to allege that the Section 408 permission satisfied all of the 

Mineral Leasing Act’s requirements, Cross-claim at ¶ 6; Dakota Access Mem. at 20, 25-27, is 

without support.  Instead of addressing each of Section 185’s requirements, Dakota Access 

alleges that the “full determination necessary to grant a right-of-way under 30 U.S.C. § 185” is 

made by determining that the right-of-way will “not be against the public interest.”  Cross-claim 

at ¶ 45 (citing 10 U.S.C. § 2668).  Section 2668 is a general easement statute permissively 

authorizing thirteen types of easements.  But “[w]here there is no clear intention otherwise, a 

specific statute will not be controlled or nullified by a general one.”  Morton v. Mancari, 417 

U.S. 535, 550-551 (1974).  The Mineral Leasing Act, in contrast, applies only to pipelines 

through Federal lands.  30 U.S.C. § 185.  And Dakota Access concedes, as it must, that the 

Mineral Leasing Act applies to the Lake Oahe easement.  Dakota Access does not plausibly 

suggest how the Mineral Leasing Act’s unique requirements are somehow nullified by a general 

easement statute, much less satisfied by a determination that the Lake Oahe easement would be 

in the public interest. 

Dakota Access’s other allegations addressing compliance with the Mineral Leasing Act 

are similarly ineffective.  Dakota Access’s Cross-claim attempts to address only two of the 

Mineral Leasing Act’s specific requirements.10  Cross-claim at ¶ 45 (citing 30 U.S.C. § 185(l) 

                                                 
10 Dakota Access’s motion for summary judgment focuses on several of the Mineral 

Leasing Act’s permissive sections.  See Dakota Access Mem. at 6 (citing 30 U.S.C. § 185(f), which 
provides that the Corps may also impose terms and conditions “regarding extent, duration, survey, 
location, construction, operation, maintenance, use, [or] termination”).  But it only arguably 
alleges that the Corps Environmental Assessment completed the safety and environmental analysis 
required by 30 U.S.C. §§ 185(g) and (h)(2).  The Environmental Assessment addresses other 
elements that may satisfy other provisions of the Mineral Leasing Act.  See 30 U.S.C. § 185(d) 
(imposing 50-foot width limitation) and Environmental Assessment at 21, AR 71245 (Ex. 8) (“a 
50-foot-wide permanent easement that is generally centered on the pipeline . . . would be retained 
along the pipeline route”).  But Dakota Access does not plausibly allege that it satisfies all of the 
Mineral Leasing Act’s requirements. 
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and (w)).  But Dakota Access’s allegations regarding Sections 185(l) and (w) fall far short of 

plausibly alleging that the Corps’ 408 permission satisfied those unique Mineral Leasing Act 

requirements.   Indeed, Dakota Access’s cross-claim should be dismissed because it actually 

alleges the Corps has not completed its decision-making process for Sections 185(l) and (w). 

First, Dakota Access admits that the Corps has not completed the statutorily mandated 

quantification and collection of construction and leasing costs.  30 U.S.C. § 185(l).  Section 

185(l) requires the “applicant . . . [to] pay annually in advance the fair market rental value of the 

right-of-way or permit.”  Id.  Dakota Access pointedly does not allege that it has submitted any 

payment for the easement.  The Environmental Assessment and Finding of No Significant 

Impact for Lake Oahe make no reference to those costs.  And Dakota Access identifies no 

document in which the Corps determined, much less collected, any costs associated with the 

easement.  See Statement of Undisputed Material Facts, ECF 66-2 (Dec. 5, 2016).  Dakota 

Access instead suggests that payment for an easement is a minor issue that can be resolved after 

the Court grants the easement through a declaratory judgment.  Cross-claim at ¶ 49 (“After the 

Court grants the relief requested, the Corps would also be free to notify Dakota Access of the 

amount needed, pursuant to Section 185(l), to reimburse the Corps for the costs of processing the 

right-of-way application.”).  But advance payment of the annual rental fee is a statutory 

precondition to obtaining a Mineral Leasing Act easement.  Simply put, Dakota Access alleges 

that the Corps did not complete the decision-making required by 30 U.S.C. § 185(l) by July 25, 

2016.  Dakota Access’s cross-claim must therefore be dismissed.  

Second, Dakota Access’s allegations regarding compliance with Section 185(w)(2) 

cannot be squared with that section’s requirement that the Army submit “a notice of intention to 

grant the right-of-way” along with detailed findings as to the terms and conditions the agency 

Case 1:16-cv-01534-JEB   Document 73-1   Filed 01/06/17   Page 29 of 39

Wilson Decl. Attachment A 0086

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 91 of 234



23 
 

“proposes to impose” to Congress prior to granting an easement.  30 U.S.C. § 185(w)(2).  

Dakota Access suggests that the Corps complied with Section 185(w)(2) because sometime after 

the July 25 decision that Dakota Access contends granted it the Lake Oahe easement, Congress 

became “aware of the Corps’s July 25, 2016 authorization allowing the pipeline to cross federal 

real property interests at Lake Oahe.” Cross-claim at ¶¶ 39, 49.  Even if the July 25, 2016 

decisions purported to grant the Lake Oahe easement, which they did not, media reports 

notifying Congress that the Corps had issued the Lake Oahe easement would violate Section 

185(w)(2)’s requirement that Congress be notified prior to granting an easement.  Dakota 

Access’s allegations that the Corps’ Section 408 permission completed all of the Mineral 

Leasing Act’s requirements actually establish the opposite – that the Corps could not have 

complied with at least two of the Mineral Leasing Act’s unique requirements.     

The cases Dakota Access relies upon simply reinforce the conclusion that the Corps’ 

granting of Section 408 permission is not tantamount to its granting of an easement for pipeline 

purposes under the Mineral Leasing Act.  Dakota Access’s reliance on Wilderness Society, 

Dakota Access Mem. at 22, is particularly misplaced.  In that case, the D.C. Circuit held that the 

Interior Department’s grant of special land use permits requested to construct portions of a 

pipeline violated Section 28 of the Mineral Leasing Act.  479 F.2d at 847.  The D.C. Circuit’s 

holding focused on one of the conditions unique to the Mineral Leasing Act, Section 185’s 

requirement that “all construction work take place within” a fifty-foot-corridor.  Id. at 847-48.11  

The D.C. Circuit notably distinguished its analysis under the Mineral Leasing Act from NEPA. 

id. at 848 (“declin[ing] to pass on [the NEPA] issues at this time”).  Put another way, Wilderness 

                                                 
11 Congress responded to Wilderness Society by amending the Mineral Leasing Act.  See 

Act to amend Section 28 of the Mineral Leasing Act of 1920, and to authorize a trans-Alaska oil 
pipeline, and for other purposes, Pub. L. No. 93-153, 87 Stat. 576 (Nov. 16, 1973). 
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Society’s invalidation of an agency grant based upon a unique Mineral Leasing Act requirement 

makes clear that the Mineral Leasing Act imposes requirements that are separate and distinct 

from those imposed by other statutes.  Dakota Access’s does not plausibly allege that the Corps 

completed the steps necessary to legally grant a Mineral Leasing Act easement at Lake Oahe. 

Accordingly, Dakota Access cannot establish “final agency action” with respect to its easement 

application and its cross-claim must be dismissed. Doe, 602 Fed. Appx. at 535. 

II. Dakota Access’s Motion for Summary Judgment should be denied because it fails to 
establish that the Corps granted Dakota Access an easement under the Mineral 
Leasing Act to construct a pipeline under Federal lands at Lake Oahe. 
 

To the extent it reaches Dakota Access’s motion for summary judgment, the Court should 

deny that motion because Dakota Access falls far short of establishing that the Corps granted it 

any right under the Mineral Leasing Act to construct a pipeline under Corps-managed Federal 

lands at Lake Oahe.  The documents Dakota Access relies upon undermine its assertion that the 

Army has completed the process necessary to grant a valid Mineral Leasing Act easement to 

Dakota Access.  To the extent it is necessary for the Court to look beyond Dakota Access’s 

allegations, the record simply provides additional support for the plain fact that the Army has not 

completed its evaluation of Dakota Access’s easement application. 

A. Documents pre-dating July 25, 2016 establish that the Corps did not complete its 
evaluation of Dakota Access’s easement application by July 25, 2016. 
  

As discussed above, Dakota Access’s cross-claim hinges on its incorrect assertion that 

the Corps treated its Rivers and Harbors Act and Mineral Leasing Act reviews as “a single 

process with a single outcome.”  Dakota Access Mem. at 23.  The foundation of this claim 

appears to be the Corps’ Environmental Assessment and Finding of No Significant Impact, 

which Dakota Access contends granted all permissions necessary under both statutes.  Id. at 23-

25.  To the contrary, those documents recognize that constructing a pipeline would require “real 
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estate actions and Section 10 permits and Section 408 permissions.”  Finding of No Significant 

Impact at 2 AR 71175 (Ex. 6).  The “EA and . . . Finding of No Significant Impact deal 

exclusively with granting the Section 408 permissions.”  Id.  The Environmental Assessment, 

standing alone, therefore did not grant the Mineral Leasing Act easement or “real estate action” 

at issue here.      

Dakota Access relies on only one additional document predating July 25, 2016 to support 

its claim that the Corps granted it a Mineral Leasing Act easement on that date.  Contrary to 

Dakota Access’s reading, Dakota Access Mem. at 7, a June 7, 2016 email confirms that the 

Corps did not consider its Environmental Assessment to conclude its decision-making for either 

the Lake Sakakawea or Lake Oahe pipeline crossings.  Email from R. Noel, Corps, to S. Rowe, 

HDR (June 7, 2016), Dakota Access Mem., ECF 66-3, Ex. G at 2. The email makes clear that the 

Environmental Assessment is not the last step in evaluating the Lake Oahe easement but rather 

that Mr. Noel must “forward the easement and draft letters of Congressional notification to 

our Division Office who in turn will forward to” Corps Headquarters.  Id. (emphasis added).  

The recognition that the Omaha District would transmit draft, rather than final, letters formally 

notifying Congress is therefore consistent with the statutory requirement of formal notice and 

policy reserving the easement decision to the Deputy Assistant Secretary of the Army for 

Installations and Housing.  See 30 U.S.C. § 185(w)(2); USACE Policy Guidance Letter No. 27 at 

¶ 3(a)(2) (Ex. 2). 

The additional documents relating to Dakota Access’s easement application that the 

Court ordered the Corps to produce on December 9 further illustrate that neither the Corps nor 

Dakota Access understood the Rivers and Harbors Act and Mineral Leasing Act evaluations to 

be a single, combined process.   For example, on April 5, 2016 the Corps stated that it did not 

Case 1:16-cv-01534-JEB   Document 73-1   Filed 01/06/17   Page 32 of 39

Wilson Decl. Attachment A 0089

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 94 of 234



26 
 

“want to start routing [the easement application] up the chain until we have a Section 408 

determination.”  Email from L. Janis to J. Mahmoud (Apr. 5, 2016) (Ex. 7).  Dakota Access 

responded by acknowledging that the easement would only be sent up the Corps’ chain “should 

the 408 get approved.”  Id.  Email from J. Mahmoud to L. Janis (Apr. 5, 2016).  In short, the 

Army decisionmakers would not even commence their Mineral Leasing Act review until the 

Section 408 process concluded.  The record therefore confirms that the Corps’ grant of 

permission under 33 U.S.C. § 408 was insufficient to grant an easement under 30 U.S.C. § 185.   

In short, Dakota Access is incorrect, Dakota Access Mem. at 19, that it can acquire a real 

estate interest without obtaining a formal document granting that interest.  The United States’ 

title cannot be acquired by implication.  See Silver State Land, LLC v. Schneider, 2016 U.S. App. 

LEXIS 22343, *17-*18.  Nor can the actions of government officials convey the United States’ 

title absent compliance with all conditions imposed by Congress.  Utah Power & Light, 243 U.S. 

at 408–09.  The Corps’ established policy reasonably requires its submission for Deputy 

Assistant Secretary of the Army review include a draft “easement.” USACE Policy Guidance 

Letter No. 27 at ¶ 3(a)(2)-(3).  The 1997 Army Regulations Dakota Access relies upon, Dakota 

Access Mem. at 4, 6, 21, similarly recognize that easements can be granted, among other things, 

only “when authorized by law or administrative authority” and that all “non-Army use [of Army-

controlled real property] must be authorized by an appropriate realty instrument.”  Army Reg. 

405-80 at 4-1(c).  See also id. at i (providing “authority to approve exceptions to this regulation 

that are consistent with controlling law and regulation”).  The Corps’ reasonable interpretation of 

the Mineral Leasing Act is “entitled to respect.” Christensen v. Harris County, 529 U.S. 576, 587 

(2000).  That is particularly true here, where Dakota Access puts forth no competing theory for 

where precisely in this review process a right-of-way allegedly vests if not when an “appropriate 
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realty instrument” is provided to the applicant.  Dakota Access relies upon an August 2, 2016 

signed “Consent to Easement Structures” that provided Dakota Access with the right to cross 

non-fee Federal flowage easements at Lake Sakakawea but does not allege that the Corps signed 

any similar instrument here.  See Dakota Access Mem., ECF 66-3, Ex. I at 4.  Dakota Access’s 

motion for summary judgment should be denied for this deficiency as well. 

B. Dakota Access’s submission of documents post-dating July 25, 2016 refutes its 
contention that the Corps effectively granted it an easement to cross Lake Oahe 
on July 25. 

 
Dakota Access’s reliance on documents post-dating the July 25 date on which it contends 

the Corps completed its Mineral Leasing Act decision fares no better.  First, as the Corps set 

forth in its opposition to Dakota Access’s motion to supplement the administrative record, it is 

inappropriate to supplement the record of a decision made on July 25 with documents that were 

created after that date.  See ECF 61 (citing, among other cases, Am. Wildlands v. Kempthorne, 

530 F.3d 991, 1001–02 (D.C. Cir. 2008) (motion to supplement record properly denied where 

“[b]oth letters were written after the Service issued its Reconsidered Finding, and are therefore 

not part of the administrative record”)).  Dakota Access’s decision to style its cross-claim as a 

declaratory judgment action does not alter the principle that the Court need not, and should not, 

review documents created after July 25 to determine what the Corps decided on that date.  

Dakota Access’s reliance on documents post-dating July 25 is unavailing for a second reason – 

those documents provide further support for the position that the Corps did not complete its 

decision-making for the Lake Oahe easement on July 25. 

Dakota Access is incorrect, Dakota Access Mem. at 11-12, that the Corps’ consent to 

cross Corps-managed flowage easements at Lake Sakakawea supports its claim.  First, the email 

Dakota Access relies upon to suggest that the Corps granted both easements explicitly contrasted 
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the Corps’ consent to cross the Lake Sakakawea flowage easements with the Lake Oahe 

easement.  The email stated that the Corps’ “draft Consent . . . is only for the Garrison tracts.  As 

you are aware the Congressional notification of the request for an easement at Lake Oahe is in 

process and the easement cannot be issued until that notification is complete.”  Dakota Access 

Mem., ECF 66-3, Ex. I at 2.  And the email makes clear that the Corps only granted the Lake 

Sakakawea “Consent to Easement Structures” on August 2, 2016 after Dakota Access executed 

and transmitted the “Consent, Certificate of Authority and Payment.”  Id.  Dakota Access does 

not establish that it executed similar documents for the Lake Oahe easement.  In other words, the 

post-July 25 documents confirm that the Corps did not grant Dakota Access either the Lake Oahe 

easement or the Lake Sakakawea consent to cross flowage easements on July 25 because it had 

not completed all of the necessary steps. 

Dakota Access’s reliance on a November 7, 2016 package providing guidance for dealing 

with a series of protests at Corps offices is similarly misplaced.  It is the D.C. Circuit’s “well-

established view that an agency is not bound by the actions of its staff if the agency has not 

endorsed those actions.”  Vernal Enters. v. FCC, 355 F.3d 650, 660 (D.C. Cir. 2004). And “staff 

error cannot bind an agency and force it, in effect, to continue such errors.”  Id. at 661.  There is 

no authority for the proposition that a lower component of a government agency may bind the 

decision making of the highest level.  Cmty. Care Found. v. Thompson, 318 F.3d 219, 227 (D.C. 

Cir. 2003).  The November 7 document was drafted to guide interactions with protestors rather 

than adopt a position contrary to the Army’s clear position that it had not authorized construction 

of the pipeline under Corps-managed land at Lake Oahe.  See ECF Nos. 56; 61 at 7-9; 65.  

Regardless, the November 7 document is not a substitute for a final decision by the designated 

decision-maker on whether to provide Congressional notification – the Assistant Secretary of the 
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Army for Installations and Housing.  USACE Policy Guidance Letter No. 27 at ¶ 3(a)(2) (Ex. 2).  

See Nat'l Ass'n of Home Builders v. Defs. of Wildlife, 551 U.S. 644, 659 (2007) (“The federal 

courts ordinarily are empowered to review only an agency's final action, see 5 U.S.C. § 704, and 

the fact that a preliminary determination by a local agency representative is later overruled at a 

higher level within the agency does not render the decisionmaking process arbitrary and 

capricious”).  That is particularly true here given the multiple statements by both the Army and 

Dakota Access confirming that the Lake Oahe easement has not been granted.  See ECF Nos. 56; 

61 at 7-9; 65. And even if the November 7 statement stated that the Corps granted an easement at 

Lake Oahe, such an easement would be deficient due to the lack of Congressional notification 

under 30 U.S.C. § 185(w).  In short, the November 7 document cannot override either the 

Army’s clear position or the Mineral Leasing Act. 

Dakota Access’s reliance on the Corps’ December 4, 2016 memorandum is similarly 

unavailing.12  Dakota Access’s cross-claim seeks a declaratory judgment regarding the nature of 

the Corps’ July 25, 2016 decisions.  Dakota Access fails to explain how a memorandum issued 

months after the July 25, 2016 decisions that are the subject of this declaratory judgment action 

is relevant.  Dakota Access’s citation to Perez v. Mortgage Bankers Ass’n is particularly 

inapposite, as the language Dakota Access cites does not suggest that challenges to allegedly 

                                                 
12 As discussed above, the Army did not complete the process required to grant an 

easement under 30 U.S.C. § 185 on July 25, 2016.  The Court therefore need not, and should not, 
base any analysis of the nature of the Corps’ July 25, 2016 decisions on any documents created 
in December 2016.  But to the extent the Court considers the December 4 memorandum, it falls 
within the Army’s authority to continue evaluating a grant of a real estate interest up to the point 
at which the easement is signed.  Silver State Land, LLC v. Schneider, 145 F. Supp. 3d 113, 127 
(D.D.C. 2015), aff’d Silver State Land, LLC, 2016 U.S. App. LEXIS 22343 (“[Interior] may 
evaluate the validity of a claim to government land at any time up to the actual issuance of the 
patent since, until title is transferred, [Interior] remains the legal steward responsible for ensuring 
that any conveyance of the land is in strict compliance with Congressional mandates.”).   
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unsupported changes in agency policy should be brought as declaratory judgment actions, but 

rather under Section 706(2) of the Administrative Procedure Act.  135 S.Ct. 1199, 1209 (2015).  

Dakota Access does not invoke Section 706(2).  Moreover, Dakota Access misses the mark by 

characterizing the December 4 memorandum as “reopening a final agency decision.”  Dakota 

Access Mem. at 27-31.  The Memorandum instead makes clear that as of December 3 the Corps 

had provided the Assistant Secretary of the Army for Civil Works with only a “proposed” 

easement. Mem. re: Proposed Dakota Access Pipeline Crossing at Lake Oahe, North Dakota at ¶ 

12 (Dec. 4, 2016) (Ex. 10).  The record therefore leads to the inescapable conclusion that “[t]o 

date, the Army has not made a final decision on whether to grant the easement” at Lake Oahe.  

Id. at ¶ 6.   

CONCLUSION 

Dakota Access’s Cross-claim does not plausibly allege that the Army completed all of the 

steps necessary to reach a final agency action granting Dakota Access any real estate interest in 

the Corps-managed Federal lands at Lake Oahe.  Dakota Access’ Cross-claim must therefore be 

dismissed. 
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January 18, 2017 
 

 
Honorable Jo-Ellen Darcy 
Assistant Secretary of the Army for Civil Works 
Office of the Assistant Secretary of the Army for Civil Works 
108 Army Pentagon 
Washington, D.C.  20310-0108 
 

Re:  NOI Comments, Dakota Access Pipeline Crossing – Request for Cooperating 
Agency Status	

 
Dear Assistant Secretary Darcy: 
 
 The Cheyenne River Sioux Tribe reviewed your January 18, 2017 Notice of Intent 
(Notice) to prepare an Environmental Impact Statement (EIS) under the National Environmental 
Policy Act for the proposed Dakota Access Pipeline (Pipeline) crossing of the Missouri River at 
Lake Oahe, North Dakota.  The Notice states that the “Army intends to prepare an EIS to 
consider any potential impacts to the human environment that the grant of an easement may 
cause.”  While the notice only specifies potential impacts to the Standing Rock Sioux Tribe, the 
Pipeline will also have potential impacts on the Cheyenne River Sioux Tribe and our 
Reservation.  To best ensure that the EIS fully addresses all of the Pipeline’s potential impacts, 
we requests that the Army Corps of Engineers (Corps) include the Cheyenne River Sioux Tribe 
as a Cooperating Agency for the EIS. 
  
 Under CEQ regulations, the Corps is required to include Cooperating Agencies in the 
preparation and drafting of an EIS that have “jurisdiction by law” and “special expertise with 
respect to any environmental issue.”  40 C.F.R. § 1501.6.  The Corps is also required to “use the 
environmental analysis and proposals of cooperating agencies … to the maximum extent 
possible….”  40 C.F.R. § 1501.6 (a)(2).  CEQ regulations include Indian tribes in the definition 
of Cooperating Agencies “when the effects are on a reservation.”  40 C.F.R. § 1508.5.  The 
Cheyenne River Sioux Tribe meets these standards for Cooperating Agencies. 
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First, the proposed crossing of the Missouri River at Lake Oahe by the Pipeline will 
potentially have a substantial and direct effect on our Reservation, over which we exercise 
jurisdiction by law.  Our Reservation is just downstream from the proposed Pipeline crossing. 
The eastern exterior boundary of our Reservation lies underneath Lake Oahe and over 70 miles 
of Missouri River shoreline are located within the exterior boundaries of our Reservation.  We 
reserved these homelands, resources and waters in treaty with the United States.  Under these 
treaties and other laws, we exercise legal jurisdiction over portions of Lake Oahe and have treaty 
fishing and hunting rights in the Lake.  We also govern our Reservation lands, waters, and 
resources to provide for our members and future generations. 

 
Second, we have special expertise in assessing the potential treaty, cultural, and 

environmental impacts of the proposed Pipeline crossing on our Reservation lands, resources, 
and waters.  The Missouri River running through our Reservation is a “blood line” of the Sioux 
or Lakota people.  We rely on the sacred waters of the Missouri River and Lake Oahe for our 
drinking water, wellbeing, and livelihood.   

 
In addition to potential impacts directly on our Reservation, the easement for the 

proposed Pipeline to cross Lake Oahe is on lands reserved by the Great Sioux Nation in the 1851 
Fort Laramie Treaty.  11 Stat. 749 (Sep. 17, 1851).  The Cheyenne River Sioux Tribe, along with 
the Standing Rock Sioux Tribe and a number of other tribes in this region of the United States, is 
a successor-sovereign of the Great Sioux Nation.  Our members have lived along the Missouri 
River since time immemorial—before Lake Oahe was created.  Over this time period to the 
present we have managed these lands, resources and waters for the benefit of our members.   

 
We also protect and preserve archeological sites, cultural sites and burial sites in this 

area.  Since the 1990’s, the Cheyenne River Sioux Tribe has maintained a Tribal Historic 
Preservation Officer responsible for National Historic Preservation Act compliance throughout 
our Reservation and also in any area where our cultural resources may be affected by a Federal 
undertaking. 
 

Inclusion of the Cheyenne River Sioux Tribe as a Cooperating Agency also helps to 
fulfill the Corps’ November 1, 2012 Tribal Consultation Policy (Policy).  The Corps’ Policy 
defines consultation as an “open, timely, meaningful, collaborative and effective deliberative 
communication process” that begins at the “earliest planning states, before decisions are made 
and actions are taken; [and includes] an active and respectful dialogue concerning actions … that 
may significantly affect tribal resources, tribal rights (including treaty rights) or Indian lands.”  
Policy at 2.  The Policy further requires that the Corps’ “ensure that it addresses Tribal concerns 
regarding protected tribal resources, tribal rights (including treaty rights) and Indian lands.”  
Policy at 3. 
 

Under CEQ regulations and in fulfillment of the Corps’ Policy, the Cheyenne River 
Sioux Tribe looks forward to working with the Corps, other tribes, and other Federal agencies as 
a Cooperating Agency to provide a full analysis of the proposed Pipeline crossing of Lake Oahe 
and the Missouri River.  Impacts to our lands, waters, natural resources, cultural sites and treaty 
rights from the Pipeline crossing cannot be fully or effectively analyzed without the involvement 
of the Cheyenne River Sioux Tribe as a Cooperative Agency.  To schedule scoping meetings and 
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upcoming work under NEPA, please contact my Washington, D.C. counsel, Rollie Wilson, at 
202-340-8232.   
 

Very Truly Yours,  
 
 
 
Harold C. Frazier, Chairman 
Cheyenne River Sioux Tribe 

 
 
 
 
 
 
 
Cc: Assistant Secretary for Indian Affairs Lawrence Roberts 
 Office of Tribal Justice Director Tracy Toulou 
 Army Corps of Engineers Water Resources Policy and Legislation Mr. Gib Owen 	
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1  INTRODUCTION 

The proposed Dakota Access Pipeline (DAPL) project is an approximately 1,172 miles long 
crude oil pipeline which would begin near Stanley, North Dakota, and end at Patoka, Illinois. 
In North Dakota, there are two pipeline segments, including the 148-mile Supply Line and 
the 210-mile Mainline, which total approximately 358 miles across seven counties 
(Mountrail, Williams, McKenzie, Dunn, Mercer, Morton, and Emmons).  
 
The diameter of the pipeline increases incrementally at designated tank terminals from 12 
inches to 20, 24, and ultimately, 30 inches. The DAPL is co-located with existing pipelines 
and other linear facilities previously installed on the federal real property interests over which 
the USACE Omaha District has administrative and regulatory authority. The portion of the 
DAPL project relevant to the environmental assessment (EA) is the portion that Dakota 
Access proposes to construct on USACE-administered lands and flowage easements. 
 
Specifically, the DAPL project would cross federal flowage easements near the upper end of 
Lake Sakakawea, north of the Missouri River in Williams County, North Dakota, and 
federally-owned property at Lake Oahe in Morton and Emmons counties, North Dakota. 
Dakota Access proposes the DAPL Project to transport at least 570,000 barrels of crude oil 
per day (bpd) from the Bakken and Three Forks production region in North Dakota to a 
crude oil market hub located near Patoka, Illinois. 
 
Horizontal Directional Drilling (HDD), a trenchless construction method, was selected as the 
preferred construction method to install the pipeline under the upper portion of Lake 
Sakakawea, north of the Missouri River, and under Lake Oahe, north of the confluence with 
Cannonball Creek. 
 
On July 25, 2016, the  US Army Corps Engineers (USACE) issued a Finding of No 
Significant Impact (FONSI) for the Environmental Assessment prepared for the DAPL 
Project under the National Environmental Policy Act (NEPA). In their FONSI, the USACE, 
stated that with implementation of the mitigation measures and USACE-stipulated 
conditions, the issuance of permissions under Section 14 of the Rivers and Harbors Act 
(codified 3 U.S.C. Section 408, “Section 408”) to construct a 30-inch diameter pipeline 
across federal flowage easements using the planned HDD construction methods does not 
constitute a major federal action that would significantly affect the quality of the human 
environment. By issuing a FONSI, the USACE also concluded the preparation of an 
Environmental Impact Statement (EIS) under NEPA would not be required for the project. 
 
On December 4, 2016, the USACE announced that they would not grant the final easement 
for the Dakota Access Pipeline (DAPL), and instead will prepare an EIS that considers 
alternate routes. While the USACE did not deny the final easement or deny the DAPL 
crossing at Lake Oahe, it announced that it “will not grant an easement to cross Lake Oahe 
at the current location based on the current record.” In announcing that EIS process would 
commence in early 2017, the USACE’ stated that EIS would include a “robust consideration 
of alternative locations for the pipeline crossing the Missouri River, including, but not limited 

Wilson Decl. Attachment A 0110

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 115 of 234



Assessment of the Dakota Access Pipeline 

January 5, 2017 2 

to, more detailed information on the alternative crossing that was considered roughly ten 
miles north of Bismarck.”  
 
Presumably, a “robust consideration” would mean that “state-of-the-art” impact analyses 
would be conducted using the best, currently available technology, data and knowledge to 
access the engineering design and construction processes required to successfully cross 
Lake Sakakawea and Lake Oahe. Similarly, the same rigorous methodologies would be 
applied to assessing the potential risks and impacts from oil spills and leaks in the short- and 
long-term. The USACE’s December 4th decision also identified the need to evaluate the 
potential risks of oil spills and impacts to Lake Oahe in the context of the project’s potential 
impact on water intakes downstream, as well as the extent of potential impacts on the water, 
treaty, and fishing and hunting rights of Tribes historically and currently associated with the 
Missouri River system. 
 

1.1  Objectives 

The objectives of this report are to discuss the following: 
 

1. HDD: Review of previous oil pipelines built in HDD bored tunnels under lakes of at least 
1 mile long with a large diameter pipe, with reference given to global and US projects 
and the known engineering design, construction, and operation challenges and issues. 

2. Leak Clean Up Procedures: Known/proven clean up procedures necessary in case of a 
leak in the pipe under the lake, the expected status of contaminated soil and aquifers, 
and the cleaning methods required and necessary. 

3. Global Standards: Comparison of global standards (US, EU, World Bank/IMF, Turkish, 
other) surrounding oil pipeline construction under freshwater lakes and reservoirs. 

4. Leak Detection Systems: Discussion of a normal pipeline leak detection system vs. the 
one proposed by DAPL. 

5. Geological Risk and Hazards: A geological analysis of the risks of construction and 
operation of the pipeline in the local shale formation due to  continuous shifting, 
landslides, and sloughing. 

6. Lake Oahe HDD Risk Analysis Report: Review of the proposed HDD construction 
documents proposed as well as the document that was previously withheld from the 
Cheyenne River Sioux Tribe, as noted in the USACE Memorandum of December 4, 
2016. 

7. Routing Analysis: Indicative sample analysis of three different potential pipeline routes 
including: 

• Alternative I: a route that does not require any crossing of the Missouri River. 
This alternative envisions that the route will pass through the east of the River. 

• Alternative II: proposed Route DAPL selected with HDD crossing under Lake 
Oahe. 
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• Alternative III: a route crossing Missouri River at North of Bismarck to avoid 
crossing Lake Oahe 

8.  Costs: Examine the costs associated with rerouting of DAPL to alternative locations as 
set forth for Alt II and III above and compare such cost to the costs for completion of 
construction at the current location Alt I for a Lake Oahe crossing 

1.2 Limitations 

All assessments contained in this report were prepared by utilizing the publicly-available 
Environmental Assessment (EA) and the USACE”s Administrative Record (AR) as a basis. A 
third-party contractor and DAPL, under the guidance and authority of the USACE and as 
allowed under the National Environmental Policy Act (NEPA), prepared the EA.  It is unclear 
whether the USACE or the third-party contractor maintained the AR.  
 
Under a NEPA third-party contract, the federal lead agency, project applicant, and 
environmental consultant enter into an agreement about how a NEPA document, such as an 
EA, will be prepared. The applicant pays for the consultant’s services, but the federal lead 
agency is responsible for independently reviewing, analyzing and judging the accuracy and 
completeness of all information in the NEPA document.  Under NEPA regulations, the lead 
agency is responsible for guiding and participating in the NEPA document preparation, 
independently evaluating the document prior to its approval, and taking responsibility for the 
document scope, contents, conclusions reached, and conditions and mitigation measures 
recommended [40 CFR 1506.4(c)]. Third-party NEPA contracting is commonly used across 
the nation for applicant projects requiring lead agency approvals.  Many lead agencies rely 
on environmental consultants to assist in NEPA document preparation, often because lead 
agencies do not have the staff expertise, staff resources or time to conduct the technical 
analysis necessary to comply with NEPA.  
 
For the record, we note that several portions of documents contained in the aforementioned 
AR have been redacted. Additionally, key documents used in the EA’s impact analysis and 
by the USACE to justify the issuing of the FONSI were withheld from AR and the public, as 
claimed by DAPL, for proprietary, sensitivity, and/or security reasons. The documents 
withheld and specifically referenced by the USACE in their December 4, 2016 memorandum 
are: 
  

(a) North Dakota Lake Oahe Crossing Spill Model Discussion, prepared by the Wood 
Group Mustang Engineering;  

(b) Lake Oahe HDD Risk Analysis Report; and  
(c) DAPL  Route Comparison and Environmental Justice Considerations. 

 
It is our understanding that DAPL have made the documents cited above available to 
Fredericks Peebles & Morgan LLP (FPM), the legal representatives of the Cheyenne River 
Sioux Tribe, however, DAPL has refused to disclose the documents for review and analysis 
by the technical experts involved in the preparation of this report under contract to FPM.  
Therefore, our comments and review do not have the benefit of what would be an otherwise 
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more comprehensive technical engineering review of the methods used, the construction 
and operating costs associated, and conclusions reached regarding the Lake Sakakawe and 
Lake Oahe crossings. It is not possible to complete and compile a comprehensive technical 
and cost review without these key withheld documents. As the technical experts, we, 
therefore, recommend their release to allow for their review and analysis. 
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2 HDD CONSTRUCTION METHOD 

Transportation of crude oil via pipeline is an effective way to carry fluid (liquid or gaseous) 
products from one point to destination, depending on the properties and sensitivities of the 
specific project. In the Bakken and Three Forks region, current alternatives used for 
transportation include truck and/or rail transportation.  
 
Since, the pipelines generally have very long routes, they cross wetlands, rivers, roads, 
railways, and other environmental and geographic features, which are named as special 
crossings, inevitably.  DAPL also crosses federal flowage easements near the upper end of 
Lake Sakakawea, Missouri River and Lake Oahe. 
 
Dry and wet open cut methods which require excavation of a trench, and horizontal drilling 
from beneath a structure (e.g. railway, road, river, etc.) are methods which are applicable for 
special crossings  In some cases, when it is applicable, overhead pipe crossing method over 
rivers, roads, etc. are frequently methods applied. Bridges are also used for pipe crossings 
by mounting/laying pipes to the side of the bridge but this is limited to fluids that comply with 
various local, regional and federal regulations promulgated and enforced by various 
regulatory agencies, including the DOT, OSHA, and EPA.   
 
The HDD method involves first drilling a pilot bore in the location(s) as indicated on the 
plans, and then next enlarging the drilled pilot bore to facilitate the installation/pulling of the 
required pipe line or bundle, herein referred to as the “product pipe”. [1] 
 
 The general steps involved in the HDD construction method are shown in Figure 2.1 - 
Figure 2.6. 
 
 

 
Source: https://www.youtube.com/watch?v=FLUbUUczcsc 

  Figure 2.1: Overview of an HDD Project Site 
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Source: https://www.youtube.com/watch?v=FLUbUUczcsc 

Figure 2.2: HDD pilot bore 

  
 

 
Source: https://www.youtube.com/watch?v=FLUbUUczcsc 

Figure 2.3: Completed HDD bore hole 
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 Source: https://www.youtube.com/watch?v=FLUbUUczcsc  

Figure 2.4: Enlargement of the HDD pilot bore 

  
 

 
 Source: https://www.youtube.com/watch?v=FLUbUUczcsc  

Figure 2.5: Pipeline installation occurs by pulling the pipeline through the HDD bore 
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 Source: https://www.youtube.com/watch?v=FLUbUUczcsc  

Figure 2.6: Pipeline Installation completed. 

 

2.1 Long Distance HDD Crossing Applications in the World 

 
Although our review may not be exhaustive in finding all global references, we specifically 
looked for similar HDD applications involving crude oil as the product fluid as well as the 
other applications.  We also used as criteria long distance horizontal bores of at least 1 mile 
in length, and a large bore pipeline of at least 30” diameter.  While we were able to find 
several references involving natural gas as the product fluid, the use of a long HDD to install 
pipelines carrying crude oil is more limited.  The only crude oil applications that we were able 
to identify crossing long bodies of water were for seawater crossing applications. The 
references found reveals that there are no similar applications to what DAPL have 
proposed involving crude oil as the product fluid in a long HDD bore in a large 
diameter/volume pipeline application underneath a wide freshwater waterbody similar 
to Lake Oahe.  This in itself should have been a red-flag in the review process.  Additionally, 
most global permitting authorities would have seen such a large undertaking as just cause 
for a more detailed and rigorous assessment of the potentially significant environmental 
risks.  Given that the HDD of Lake Oahe is perhaps the longest and largest diameter HDD 
efforts under a freshwater body, the USACE should incorporate a detailed and rigorous risk 
analysis in the proposed EIS. 
 
While any hydrocarbon leak from a pipeline can have significant and catastrophic results, it 
is our opinion that crude oil presents significantly more risks to soil and water contamination 
as compared to natural gas.  Natural gas clean-up is generally not required as natural gas is 
of pipeline quality is 85-95% methane – a naturally occurring gas in the earth’s crust.  In the 
event that natural gas is released into a waterway, the gas will eventually dissipate into the 
atmosphere and does not pose a significant risk to the quality of potable water or other life 
forms in the water.  Of course, methane release into the atmosphere poses an entirely 
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different set of environmental risks that are not the subject of this report and shall not be 
presented here.  However, the EIS should follow the Council on Environmental Quality 
(CEQ)  Guidance On the Consideration of Greenhouse Gas Emissions and the Effect of 
Climate Change. 
 
(https://www.whitehouse.gov/sites/whitehouse.gov/files/documents/nepa_final_ghg_guidanc
e.pdf). 
 
Any leakage of crude oil (or similar contaminating product fluid – natural gas is not viewed in 
the same risk category) into a large body of water has potential catastrophic impact on 
nature and the environment; however, the risk to freshwater vs salt or sea water is 
exponentially higher.  Both contaminate the aquatic life forms that inhabit the waters 
contaminated, as well as the shore areas. Contamination of freshwater due to liquid 
hydrocarbons– like that in the Missouri River and Lake Oahe in particular – are of the most 
significant consequence that should be considered for project permits as communities are 
dependent on uncontaminated freshwater sources for safe human consumption, agricultural 
/ irrigation use, domestic and wildlife animal consumption and other public consumption.   
 
One of the key mandates of the USACE is the very protection of these federally regulated 
freshwater sources & uses, and it appears to be a fatal flaw that they have simply accepted 
the claim of DAPL of “no significant impact”.  It is our experience that most other applicable 
permitting agencies around the World would have rejected this FONSI and required an 
Environmental Impact Statement (EIS), similar to the NEPA EIS process.  Its always best 
practice to avoid lake or freshwater reservoir pipeline crossings altogether. It is our strong 
recommendation that USACE should not be granting freshwater lake crossings or even 
considering them as there is always a better alternative available to project proponents. 
 
The EA references the Garrison Project – Lake Sakakawea Oil and Gas Management Plan, 
which stipulates that: “oil and gas pipelines should use directional drilling technology to 
traverse beneath sensitive habitat areas.” The DAPL EA incorporates this stipulation to 
justify this particular application at Lake Oahe. 
 
According to the EA, DAPL’s decision to propose a pipeline alignment requiring the crossing 
of Lake Oahe was based on a fatal flaw analysis as described below: 
 

Dakota Access utilized a sophisticated and proprietary Geographic Information 
System (GIS)-based routing program to determine the pipeline route based on 
multiple publicly available and purchased datasets. Datasets utilized during the 
Project routing analysis included engineering (e.g., existing pipelines, railroads, 
karst, powerlines, etc.), environmental (e.g., critical habitat, fault lines, state parks, 
national forests, brownfields, national registry of historic places, etc.), and land 
(e.g., fee owned federal lands, federal easements, dams, airports, cemeteries, 
schools, mining, tribal lands, and military installations, etc.).  

Wilson Decl. Attachment A 0118

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 123 of 234



Assessment of the Dakota Access Pipeline 

January 5, 2017 10 

Each of these datasets was weighted based on the risk (e.g., low, moderate, or 
high based on a scale of 1,000) associated with crossing or following certain 
features. In general, the route for the pipeline would follow features identified as 
low risk, avoid or minimize crossing features identified as moderate risk, and 
exclude features identified as high risk. For example, the existing pipelines dataset 
was weighted as a low risk feature, so that the routing tool followed existing 
pipelines to the extent possible to minimize potential impacts. An example of a 
high risk feature is the national park dataset. Since national parks were weighted 
for the DAPL Project as high risk, the GIS routing program excluded any national 
parks from the pipeline route to avoid impacts on these federal lands. In addition, 
the routing program established a buffer between the proposed route and certain 
types of land, such as maintaining a 0.5-mile buffer from tribal lands.  

We also note the following statement in the EA regarding route selection : 
 

Early in the routing phase of the DAPL Project, Dakota Access considered but 
eliminated an alternative centerline that originated in Stanley, North Dakota, 
within Mountrail County, where it connected to customer receipt points and 
headed southwest through Williams County and crossed the Missouri River 
approximately 8.5 miles east of the Yellowstone River and Missouri River 
confluence (Figure 12 in the EA). The centerline then headed southeast across 
the state and crossed Lake Oahe approximately 10 miles north of Bismarck 
(Figure 13 in the EA), where it then headed south again and entered South 
Dakota approximately 35 miles east of Lake Oahe in McIntosh County. In 
addition to other evaluation criteria listed in Table 2.1 (of the EA), the route 
alternative was in proximity to and/or crossing multiple conservation easements, 
habitat management areas, National Wildlife Refuges, state trust lands, 
waterfowl production areas, and private tribal lands.  
 
As a result of public input and comment during this EA process, additional 
desktop evaluation of the North Bismarck alternative portion of the early route 
(Figure 13 in the EA) was undertaken. The comparison of this alternative to the 
preferred route is included in Tables 2-1 (in the EA) and 2-2 (in the EA) 
contained herein. As illustrated in the tables, the data substantiates eliminating 
this route as a viable alternative. While the alternative does avoid Corps fee 
owned land at Lake Oahe; therefore, would not require a Corps real estate 
outgrant or Corps EA review, approximately 11-miles of length would be added 
to the pipeline route, consisting of roughly 165 additional acres of impact, 
multiple additional road crossings, waterbody and wetland crossings, etc. In 
addition to the criteria shown in the tables, due to the proximity to Bismarck, the 
North Bismarck route alternative crossed through or in close proximity to several 
wellhead source water protection areas that are identified and avoided in order 
to protect areas that contribute water to municipal water supply wells. The route 
was also severely constrained by the North Dakota Public Service Commission’s 
500-ft residential buffer requirement at multiple locations. Furthermore, this route 
alternative crossed other populated PHMSA high consequence areas (HCAs), 
that are not present on the preferred route. Pipeline safety regulations use the 
concept of HCAs to identify specific locales where a release from a pipeline 
could have the most significant adverse consequences.  
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While we acknowledge that a kind of constraints analysis may have been conducted to 
evaluate the relative risk of the DAPL routes, the conclusions in the EA/FONSI regarding 
route selection also rely on a vague reference to a qualitative “desktop evaluation” of about 
25 elements (see EA, Table 2-1, page 9). Additionally, a comparison of costs, the number of 
bores, and the number of mainline valves (see EA/FONSI; Table 2-2, page 11) were 
included in the EA/FONSI to justify selection of the southern route crossing Lake Oahe. We 
note that the EA/FONSI states that the “desktop evaluation” was conducted only after public 
input was received during the scoping and public comment periods of the EA process.  We 
ask three related questions: 

1) Why was the EA/FONSI devoid of a more robust and comparative assessment of 
the engineering design and safety risks that exist from HDD construction for 
either the 5,966-ft (1.13 mi) crossing north of Bismarck or the 7,800-ft. (1.47 mi) 
southern crossing that places the pipeline 92 f below the lakebed of Lake Oahe. 
The technical risk of crossing a freshwater lake that exceeds one mile is 
substantially bigger than a 100-200 ft crossing.  

2) Why was an engineering design and safety risk assessment not conducted as 
part of DAPL’s fatal flaw analysis? 

3) What specific design and safety response features will DAPL incorporate in the 
river crossings that demonstrate maximum protection against potentially 
significant leaks and spills. If DAPL contends they are using “state-of-the-art” 
technologies, they should disclose and specify what those technologies are to 
allow the USACE to more rigorously evaluate potential environmental impacts 
and risks in the EIS. 

2.2 HDD Construction Challenges and Issues 

In order to lay a pipeline below Lake Oahe, the construction contractor must drill a horizontal 
lateral that is about 1.5 miles long and then pull a 30-inch diameter. 0.625-inch thick pre-
manufactured pipe all the way through the bore hole (Figures 1.1f and 1.1g).  A 0.625 inch 
think pipe is a very thick-walled metal pipe that is extremely heavy and would be hard to pull 
over a 7,800 ft long bore hole.  In addition, metal pipe is subject to additional stresses by 
having to go around the two corners as depicted in Figure 1-1 above.   
 
Although the pipeline is pre-welded, tested before insertion, and likely fed to the inlet of the 
bore on a roller system, the real construction risk lies below surface.  Theoretically, stresses 
on the pipeline sections and the pipeline as a whole increase as each welded section goes 
under ground into the lateral. Considering that each 40 ft. section of metal pipe weighs 
approximately 7,850 lbs (approximately, 196.26 lbs per foot), or nearly four U.S. tons, the 
pipe simply becomes dramatically heavier as the welded pipe sections are pulled through 
the borehole below the surface; thereby, increasing the stresses on the pipe materials and 
welding workmanship.   
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To illustrate the magnitude of the forces required to pull the 30-inch diameter pipe weighing 
approximately four tons, consider that pulling the pipeline through the borehole near its 
completion point causes the pipe to literally be stretched like an elastic rubber band. Steel 
pipe has some lateral flexibility and the hope is the material will not exceed its yield strength.  
Once the pulling stresses are relieved, the any stretch in the pipeline will be reduced to zero 
and the pipeline can be expected to return to its original shape.  

2.3 Finite Element Analysis - Pipeline Weld Flaws and a Construction-Damaged 
Pipeline 

Finite element analysis (FEA) is a computerized simulation method for predicting how a 
product reacts to real-world forces, vibration, heat, fluid flow, and other physical effects. FEA 
shows whether a product will break, wear out, or work the way it was designed. FEA is used 
in pipeline construction to test welds that hold the 40 ft. pipeline sections together. 
 
FEA conducted on the assembled pipeline would normally include certain assumptions 
about the welds, including the PHMSA pipeline safety regulations; ASME, API, and DAPL 
welding specifications with acceptable tolerances. Tolerances are measured centerline to 
centerline for each 40 ft section of pipe to match similar accepted tolerances and also 
include some buffer or factor of safety to account for unknowns.  We note that the actual 
welds on aboveground sections along the already-constructed sections of DAPL have 
been reported to have been spot inspected by independent inspectors, and found to 
be out of compliance with pipeline standards. 
 
A weld is considered in spec when approximately a 1/8 inch excessive reinforcement (that  
is; the weld material that builds up above/below the natural surface of the pipeline) is 
observed on the topside of the weld and 1/16 inch excessive reinforcement on the 
inside/bottom of the weld.  A stress-riser is a location in an object where stress is 
concentrated. An object is strongest when force is evenly distributed over its area, so a 
reduction in area, e.g., caused by a crack, results in a localized increase in stress. A material 
can fail, via a propagating crack, when a concentrated stress exceeds the material's 
theoretical cohesive strength. The real fracture strength of a material is always lower than 
the theoretical value because most materials contain small cracks or contaminants 
(especially foreign particles) that concentrate stress. Fatigue cracks always start at stress 
raisers, so removing such defects increases the fatigue strength Actual weld reinforcement 
variations observed were two times higher for both the top and bottom welds as noted in the 
required specs above.  Significant undercut was also observed. These conditions translates 
to a stress-riser along the pipe.   
 
As a pipe is stretched laterally (pulled), torsional stresses occur in the pipe walls.  If the pipe 
were a perfect round cylinder those stresses would be very equally distributed along the pipe 
and only the material variations in the pipeline material would make one point more 
susceptible to yielding (stretching beyond the material limits that causes a permanent 
weakening of the pipe-wall that can lead to leakage) and no stress-risers would be 
observed.   

Wilson Decl. Attachment A 0121

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 126 of 234



Assessment of the Dakota Access Pipeline 

 

January 5, 2017 13 

 
Any stress-riser that occurs due to welding imperfections, misalignment of 40 ft pipe sections 
during welding, pipe material imperfections, and/or miscellaneous 
scaring/bending/denting/damage to pipe during construction will serve as a 
concentration/collection point of stress.  The bigger the stress-riser, the bigger the 
concentration of stresses that will accumulate there and that single point (or several stress 
risers along the length of the pipe) become the so called, ‘weakest link(s) in the chain‘ At 
these weak links, a pipeline rupture during construction underground could occur and the 
gravity of the impact is magnified because it is no longer possible to visibly or otherwise 
detect the damage on the outside of the pipeline.  Even with a pipeline pig inspection, it is 
not possible to detect all external wall damage or many internal pipe-wall damages due to 
stresses from construction.  It is inevitable that some of these HDD construction risks will 
likely result in pipeline damage and that damaged pipe will be installed in the borehole. The 
extent of the damaged pipe finally installed is nearly impossible to detect or remedy and the 
only way regulators or the public will ever know is some time has passed after the leak has 
occurred.  Undetectable underground leaks pose as some of the most significant 
environmental pollution risks throughout the life of the pipeline and potential risks increase 
over time through corrosion, landslide movement or other disruptive forces.   

2.4 Other Considerations for a Construction-Damaged Pipeline  

Repair and Replacement 
The risks of damage to the pipe due to construction risks are not insignificant; once the 
pipeline is placed in the bore hole under Lake Oahe, there is little opportunity to remedy 
major problems that would require replacement of sections. The damage to the pipeline from 
construction are likely to be exacerbated over the years of operation.  Large volumes of fluid 
flowing through the pipe causes significant friction and stress over time through vibrations, 
changes in pressure and temperature, and any natural movement of soils and the geologic 
subsurface. 
 
Compared to a long bore HDD, pipeline repairs and replacement can typically be achieved 
where relatively short sections are accessible over land or under a short river or stream 
crossing. However, irreparable damage to the 7,200 ft (1.5 mile) horizontal lateral under 
Lake Oahe would likely cause the pipeline to be abandoned as it is not practical to remove 
damaged sections for repair/replacement.  Costs associated not only with the repair, but the 
time the pipeline would be down would result in a considerable loss of revenue.  Where 
leaks occur and repair/replacement costs are high, we are concerned that the pipeline 
operator would continue operating without redress of the leaks.  Past and present evidence 
exists for pipeline operators continuing to operate leaking pipelines by hiding, masking or 
downplaying the significance of leaks rather than disclosing and remedying the situation.  
 
If the mitigation requires repair or replacement (not just monitoring) the entire HDD 
construction must be abandoned and a new pipeline built.  One cannot replace only a 
section of damaged pipe as can be done in a pipeline constructed in a trench.  The 
success/failure of any HDD this long relies too heavily on a risky construction method that 

Wilson Decl. Attachment A 0122

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 127 of 234



Assessment of the Dakota Access Pipeline 

January 5, 2017 14 

doesn’t allow for an expedient, environmentally- and mechanically-sound repair or 
replacement to any section of the pipeline at Lake Oahe which will bring up the new 
construction challenges and environmental risks.  
 
Soil Contamination 
Subsurface pipeline leaks occurring 92 ft. below and in the HDD bore of Lake Oahe, would   
be complicated if not impossible to clean up and likely would have significant impacts on 
soils and the Hall Creek and Fox Hills aquifers underlying Lake Oahe.  The depth of the 
contamination would likely make clean-up of contaminated soil impossible.  Contaminants in 
the soil from any leak or spill could easily travel from 92’ below the surface to the freshwater 
Hall Creek and Fox Hills aquifers present below Lake Oahe and located just above the 
proposed HDD tunnel.  The Hell Creek and Fox Hills formations are the major aquifers in the 
state and many residents depend on these formations for the water usage. These are also 
regional aquifers for not only North Dakota but also other surrounding states.   
 
We note that the EA does not specify mitigation measures or specific pre-construction and 
construction prevention actions that would be implemented in a Spill Prevention, 
Countermeasure and Control (SPCC) Plan in the event of a leak in the HDD bore.  We also 
note the EA did not adequately address how contaminants would travel up and through 
naturally-occurring geological cracks in the Hall Creek and Fox Hill formations; thereby, 
allowing shallow fluids to intermingle in the 92 ft wide zone between the lake and the 
horizontal HDD bore area.  NIntey-two feet is an insignificant distance for fluids to travel over 
time.  Naturally-occurring Thermal stresses from ground / lake freezing can also exacerbate 
the conditions by creating additional fluid communication channels for contaminants from the 
leaking pipeline to enter the Hall Creek and Fox Hill aquifers, and ultimately, Lake Oahe.  
 
Bore Hole Integrity and Geological Hazards 
HDD considerations must include its application in the context of pipeline safety. Pipeline 
safety is directly proportional to the length, diameter, and weight of the pipeline. The 
geological conditions as well as the straightness of the original borehole are also important 
safety factors that must be considered. Based on our experience in the field and the existing 
information globally and in North America, we are confident in saying that the longer the 
HDD, the higher the risk. 
 
Construction technologies and methodologies used to construct the initial small-diameter 
pilot bore hole do not actually result in a point-to-point, straight-line hole, in part, because the 
borehole requires the HDD drill bit to navigate two curves (Figure 1.1a-f).  The resultant bore 
hole behaves more like long cork-screw that also ‘dolphins’ up and down, as well as left and 
right.  The same HDD steering technology is usually applied to shale or coalbed methane oil 
and gas production wells.  Actual observed results have shown the HDD borehole centerline 
to move vertically and horizontally by as much as 20-30’ before the directional driller is even 
made aware that the drill bit has strayed from the intended tracking and correction is made 
to bring it back.  Rather than a straight line, one could liken the boring to be more like an 
uncontrolled squiggle that more closely resembles an uncontrollable corkscrew moving 
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vertically, horizontally as well as rotationally.  This is not a result of poor drilling practices; 
rather, it is an accepted variance of the technology.   
 
When this 12-3/4” horizontal bore hole is eventually reamed out to 48” diameter, and the 
reamed hole will also follow the same non-linear centerline of the original borehole resulting 
in a non-linear hole as described above.  The excessive clearance between the 30” pipeline 
and the 48” reamed hole is intended to be the mitigation measure to allow the pipeline to 
slide in unobstructed by the walls of the borehole.  However, this mechanical variance in the 
holes centerline as a result of the limits on steering control, compounds when considering 
the geologic hazards present in the borehole. Clays in the borehole are subject to swelling, 
and sloughing and are likely to compromise bore hole integrity, even where the appropriate 
drilling muds are deployed to mitigate this.  Compromising bore hole integrity creates higher 
risk conditions for the construction and operation of the pipeline due to the increased 
potential for caving and the presence of swollen clays. And compromised bore hole integrity 
due to the hazards present under natural geologic conditions further reducing pipeline safety 
by increasing stress calculators (e.g., stress and force) on the pipeline and along stress-
risers. 
 
We also assume that DAPL will incorporate centerline stabilizers installed on the pipeline so 
that the pipeline with stay near the centerline of the borehole and not drag on the sides (top, 
bottom or sides) of the bore hole.  It is impossible to keep the stabilizers from contacting the 
open borehole but the pipe itself should ‘theoretically’ be kept from contact with the open 
bore hole.  In practice, due to the issues raised above, the pipeline will also drag along some 
of the bore-hole surfaces during installation. Stabilizers and the pipeline itself may actually 
scrape the open bore-hole causing further damage to both the pipeline and bore-hole during 
construction. In other situations, the entire pipeline could get stuck in the bore hole.  While It 
is possible to eventually get the pipeline moving again, the initial forces to break the 
pipeline free will be another incredible force that cannot be accurately calculated and 
modeled to ensure a safe pipeline design.  This is one of the most significant 
construction risks with the potential to leave the pipeline unsuitable for use, even 
though the pipeline is eventually freed and completed. 
 
Considering the potential damage to the pipeline during the construction of the long 
horizontal section under Lake Oahe, together with the long term operational risks stated 
above, we believe that DAPL and its principal, Energy Transfer Partners (ETP), have not 
fully and sufficiently evaluated the range of geologic and subsurface hazards factors that 
would likely preclude the proposed Lake Oahe crossing in favor of using a  less risky route 
alternative.   
 
 

Wilson Decl. Attachment A 0124

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 129 of 234



Assessment of the Dakota Access Pipeline 

January 5, 2017 16 

2.5 Summary of Other Global and North American Long-Range HDD Construction 
Crossings 

On paper, it seems a well-equipped project that includes a SCADA system (supervisory 
control and data acquisition; the computer controls and communication system for 
pipelines), leak detection system, cathodic protection system, qualified personnel, trainings, 
the application of global standards, and best available technologies would significantly 
reduce the risk potential for major and minor spills and leaks.  However, as indicated by the 
recent 4,200 bbl (176,400 gallons) Belle Fourche leak - located 150 miles west of Lake 
Oahe in North Dakota - significant accidents can and do occur any time, and response time 
for remediation is an important factor as well as detection systems functioning as intended.    
As the Belle Fourche leak  demonstrates, leak detection systems, even those that are 
deemed “state-of-the-art” can and do fail. At best, all we can hope for is that nothing ever 
happens. However, the most critical step is to avoid planning construction where the risk 
potential is highest.   
 
Despite DAPL’s assertion that “state-of-the-art” construction techniques, pipeline 
technologies and controls, leak detections systems would be used, and that a rigorous 
SPCC plan (EA, Appendix L) would be prepared and submitted by DAPL for review and 
approval by the USACE to protect the environment and public safety, we remain 
unconvinced that such assertions can be made without first conducting a more robust 
engineering risk analysis for a 7,800-ft long HDD below Lake Oahe.  We are further 
unconvinced where the USACE and DAPL also relied heavily on a qualitative assessment 
that compared relative physical features and elements (e.g., co-location of routes in existing 
rights-of-way, number of road and stream crossings, length of pipeline route, and costs; EA, 
Tables 2.1 and 2.2) without giving greater weight to construction risk considerations, as 
described throughout Section 2 of this report. In short, it is unconscionable, as well as 
mystifying to our engineering technical team how a more rigorous analysis of one the 
longest bore HDDs ever attempted was ignored. The DAPL project cannot justify any 
scenario whereby long distance HDD can be considered more safe than a much shorter 
HDD bore under a river, or where a pipeline route avoids the crossing of a significant river or 
lake altogether.  
 
While a comparative analysis of long bore issues and challenges is beyond the scope of this 
report, we have conducted some cursory research on long distance HDDs. We sought to 
explore examples of various long distance HDD drilling without considering the purpose of 
the drilling (e.g,, natural gas, chemical, oil, electrical) and other factors such as pipe 
diameter and width, substrates bored, and latitude/location of the project: 
 

1. England: The Pipeline Industries Guild reports completing a 3,005 m (9,860 ft) long 
drilling under Milford Haven Waterway in South Wales by LMR Drilling. The drilling 
allowed for the installation of a 457 mm (18 in) gas pipeline connecting the north side of 
the Milford Haven Waterway to the Pembroke Power Station on the south side. The 
project was completed in two phases. Initially a 1,980 m (6,500 ft) long x 16 in pilot hole 
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was drilled to assess ground conditions and prove viability. A second pilot hole was 
drilled from the opposite end of the crossing, intercepting the Phase 1 pilot hole, to form 
a single, 3,000m (9,840 ft) long hole. [2] 

2. Netherland: The trace for a new gas pipe was divided in two parts to span the distance. 
Two joining 1450 m (4,760 ft) drills allowed the installation of a 48-inch gas pipeline 
under the Westerschelde river. At the deepest point the pipeline was at a depth of 50 
meters (164 ft) below ground level. In the middle of the Westerschelde an artificial island 
was constructed so that the two pipelines could be connected. [3] 

3. Greenland: Every year communication lines were damaged by icebergs. To prevent 
reoccurrence, two conduits were installed by drilling through 1150 meters (3,775 ft) of 
granite . The exit points were at the sea bottom, 200 meters (656 ft) beneath the water 
surface. [3] 

4. Australia: HDD Bay crossing in Gladstone. Length 2 × 2125 m (6,970 ft), depth 78 m 
(256 ft). The drills were made to connect the Compigne Island to the shore. 95% of this 
trajectory is underneath the bay. [3] 

5. Germany: Elbe river crossing. Length 1080 m (3,540 ft), depth 25 m (82 ft). It is reported 
as HDD drilling record in Europe. To get the 56-inch pipeline installed, Europe’s largest 
underground drill channel had to be made. It runs under the two embankments from the 
river banks in Lower Saxony at Barförde to the other side at Boizenburg in Mecklenburg, 
where the Elbe river is 300 meters (985 ft) wide. 

6. Russia: Crossing the Naiba River in Dolinsk was a particularly complex task for Sakhalin 
Energy's HDD contractor DrillTec Russia and its team. At almost 1.15 km (3,770 ft), it 
was one of the longest HDD crossings ever completed, with the 48" pipeline actually 
pulled deep underneath the riverbed. The whole drilling operation takes several months 
for each river. [4] 

7. Germany: The paper which is reprinted from World Pipeline indicates that the longest 
underwater crossings were carried out in 2004 and 2005  for an ethylene pipeline to two 
chemical plants when crossing the river Wolga in the river Elbe at a length of 2.2 km 
(7,217 ft) and 2.6 km (8,530 ft). In addition, it reports a crossing underneath the Wolga 
dam lake but no details. [5] and [19] 

8. India: Indian River HDD Crossing. The project was part of a much larger endeavor to 
secure electrical infrastructure for some 4.8 million customers. The project involves the 
installation of two parallel 32-in., 7,020-ft bores 60 ft below river bottom in an 
environmentally sensitive area in order to ultimately install underground electric lines. [6] 

9. Saudi Arabia: To feed the oil from the offshore oil field safely to the refinery on land, two 
parallel pipelines, each with a length of 3,048 meters (10,000 ft), had to be laid beneath 
the seabed – the longest crossing ever to have been completed using the HDD 
procedure until then. It completed both the subsequent reaming step and the pull-back of 
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the complete 3,048 m (10,000 ft) long pipeline along the entire route, although the weight 
of the pipelines was around 1,500 tonnes, with diameters of 24 and 30 inches. [7] 

10. US: Michels, which is the proposed company for HDD for Dakota Pipeline, reports that 
on November 21, 2015, they utilized HDD to drill beneath the Athabasca River and 
completed an HDD for transportation of bitumen and diluent products between the Fort 
Hills Mine and Bitumen Extraction Facility.  An installation of a 42-inch 7,200-foot (2,195 
meters) crossing near Fort MacKay which is about one hour north of Fort McMurray, 
Alberta. The 1.36 miles (2,195 m) of 42-inch pipe is a new record for Michels and the 
longest in North America. [8] 

11. US: Michels Directional Crossings completed the technically challenging crossing that 
stretched between the bordering states of Missouri and Illinois, and crossed under the 
Mississippi River and two associated levees. The installation spanned 9,038 ft, and was 
part of Enbridge’s 593-mile Flanagan South Pipeline. [9] 

From a technical standpoint, and given the preceding examples, it seems placing a 30-inch 
pipe at 92 ft below the lake bed, and spanning 7,800' (2,378 m) across Lake Oahe using an 
HDD construction method is achievable.  However, we caution that the application of an 
HDD construction method for distances exceeding one mile (5,280 ft) is not a standard 
application.  As we have repeatedly pointed out, many factors have to be carefully taken into 
consideration, including but not limited to: the diameter and wall thickness of the pipe, 
technology used for directing the drilling, soil conditions and substrates, and the pipe pulling 
technology used. In addition, other project specific constraints such as environmental, 
geological, sludge (water and bentonite) handling, risk of drilling fluid escape, landslide risk 
and other earth movement risk, such as tectonic or other, should be considered before 
making HDD application decisions. 
 
We discuss the standards for applying HDD in Section 3 below. 
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3 STANDARDS FOR HDD APPLICATION 

HDD construction applications are performed as per the specifications set by the related 
authorities, manuals and guidelines by considering the environmental legislation. The 
following information is collected through internet review. 
 

3.1 Turkish Petroleum Pipeline Corporation (BOTAS) - Specifications In Turkey: 

• HDD construction is a preferred method for natural gas and crude oil pipelines to 
cross large water courses, highways and railways; 

• The water courses having widths >30 m (98.5 ft), highways and railways are crossed 
by HDD construction method. When applicable, the rivers can be crossed by wet or 
dry open cut method as depending on the amount of water in the river; 

• There is no upper limit (maximum crossing length and depth) set for crossings.  
Although there is no upper limit that specifically excludes the crossing of a lake, it is 
well known throughout the industry that no approvals for HDD pipe application for  
lake crosings have occurred to date; 

• In the river crossings, the minimum distance between bottom of the river and top of 
the pipe should be 1.20 m (4.0 ft); 

• If a river will be crossed with an open-cut method, the pipe section beneath the river 
should be coated with concrete. By this way, both the contamination of soil and water 
table are prevented and negative buoyancy is provided; 

• Highways and railways crossings should be performed via casing pipe without any 
exception. For example, 30" pipe should be placed in a 36" casing pipe beneath the 
structure. Casing pipe has several advantages as follows: 

−  when a leakage occurs, it is kept in casing pipe, and soil and water 
contamination is prohibited, 

− no excavation is required for cleaning, 

− it is easy to clean casing pipe after leakage via inner pipe equipment. 

• HDD waterway crossings do not require a casing pipe like the highways and railway 
crossings because it is not as practical.  A pipeline is installed in an open bore-hole 
and then cement is pumped into the annular section between the outer surface of the 
pipeline and the inner ‘earth’ surface of the HDD bore-hole. 

• Project owners shall prepare and submit their own crossing application plan including 
drilling sludge handling plan to the related authority (i.e. DSI (State Water Works), 
General Directorate of Railways, General Directorate of Highways) prior to 
construction, and similarly as-built project after the construction. Project owners are 
obliged to secure permit for all the works 

• Project owners shall apply rehabilitation for the disturbed areas at the both side of 
the crossed structure; 
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• Project owners shall compensate all damages to properties during construction and 
operation (i.e. due to repair and maintenance); 

• Project owners shall apply the precautions set by Water Pollution Control Regulation, 
Groundwater Pollution Control Regulation and Solid Waste Control regulation, 

 

3.2 Evaluation of Horizontal Directional Drilling By State - University of Illinois - 
Illinois Center for Transportation 

This document includes factors concerning HDD such as Drilling Fluids and Reamer Types. 
The document also mentions various Recommended Regulations By The American Society 
of Civil Engineers (ASCE) and State Regulations: 

• ASCE: Pipeline Design for Installation by Horizontal Directional Drilling published by 
ASCE goes into detail about HDD pipe installation and gives specifications about 
practice.  

• ARIZONA: The preferred trenchless technology is jack and bore, but it does provide 
depth of coverage that can be applied to either HDD or jack and bore. (Policy for 
Accommodating Utilities on Highway Rights of Way, 2009). The depth is dependent 
on whether there is a conduit present for the utility cable. 

• ARKANSAS: Arkansas focuses most of its regulation on the depth of cover for 
different pipeline.  

• NEW YORK: The New York manual, Requirements for the Design and Construction 
of Underground Utility Installations Within the State Highway Right-Of-Way, 1997, 
provides very general information about HDD.  

• CALIFORNIA: In California’s Guidelines and Specifications for Trenchless 
Technology Projects, 2008, the only specific requirement addressed was a minimum 
depth of cover depending on the pipe or product diameter. 

• IOWA: Iowa’s Requirements for the Design and Construction of Underground Utility 
Installations Within the State Highway Right-Of-Way, 1997, provides guidelines for 
deviation tolerances and depth of cover for utilities. 

• KANSAS:  Kansas has detailed pipe requirements depending on the kind of product 
being transported. Depth of cover varies for when the pipe is below the crown grade 
and when it is below the ditch grade. KDOT also has specifications on the hole 
diameter in relation to the pipe diameter (KDOT Utility Accommodation Policy, 2007). 

• MARYLAND: Maryland’s guidelines come from a source other than its department of 
transportation. The guidelines come from the Washington Suburban Sanitary 
Commission (WSSC) which uses HDD in the installation of its water mains. The  
WSSC has general rules, but pays special attention to the relation between pipe 
diameter and boring distance. 

• FLORIDA: Florida’s utility guide, Utility Specification- Quality Control, 2004, 
specifically prefers HDD for installations. 
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• INDIANA:  Indiana focuses on the initial investigation of geologic properties as 
opposed to the actual boring process. Indiana most likely relies on judgment of the 
contractor after a through ground investigation.  

• OREGON: HDD is used for smaller projects. Therefore, contactor makes decisions 
for individual projects. Like Indiana, only thing regulated is the initial investigation of 
geologic properties.  

• NORTH DAKOTA: HDD regulations do not exist; however,North Dakota relies on the 
USACE Guidelines for installation of Utilities Beneath Corps of Engineers Levees 
Using Horizontal Directional Drilling. 

 

3.3 Guidelines: Planning Horizontal Directional Drilling for Pipeline Construction- 
Canadian Association of Petroleum Producers 

• Regulatory And Compliance Information Requirements:  

− Fisheries Act : The Fisheries Act was enacted to protect fish, fish habitat and 
water frequented by fish, and to provide for sustainable fisheries in Canada.  

− Navigable Waters Protection Act (NWPA): The NWPA provides a legislative 
mechanism for the protection of the public right of marine navigation on all 
navigable waterways of Canada. 

− HDD watercourse crossings which are part of an international or 
interprovincial pipeline are subject to review under the National Energy Board 
Act (NEB Act) and are also subject to approval by CCG, under Section 108 
of that Act and the NWPA. 

− Guidance documents 

§ Directional Crossing Contractors Association. Guidelines for a 
Successful Directional Crossing Bid Package. 1995. 

§ Watercourse Crossings, Second Edition. Canadian Pipeline Water 
Crossing Committee. November, 1999. 

§ Horizontal Directional Drilling Best Management Practices Manual, 
Topical Report. Gas Research Institute. May, 2002. 

§ Horizontal Directional Drilling Practices Guidelines. HDD Consortium. 
2004  

§ Alberta Energy and Utilities Board (EUB) Guide 50; Drilling Waste 
Management, Interim Directive ID 99-05 

• Selection Of HDD as The Preferred Crossing Method 

− overall pipeline route selection 

− crossing location selection; 

− crossing method selection; 
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− other selection criteria such as: 

§ availability of access, 

§ need for and suitability of vehicle crossings, 

§ siting of entry and exit points, 

§ dimensions of the No Drill Zone, and 

§ availability of a water source. 

• Risk Considerations: Risk can generally be divided into three types: regulatory risks; 
construction risks; and operations risks 

− Regulatory Risk: During the application and approvals stage, the project may 
be delayed or rejected if insufficient information is submitted for regulator 
review. During construction, an inadvertent release of drilling fluid to the 
environment or other contravention of an act may result in possible charges 
being laid by the regulatory agencies.  

− Construction Risk: Construction risk on a project can be minimized by 
ensuring that sufficient planning is conducted and an adequate geotechnical 
investigation is carried out. 

− Operations Risk: Operation risk include:  

§ pipe is inaccessible for repairs due to depth of cover; 

§ corrosion due to undetected damage to pipe coating; 

§ subsidence at entry and exit points; and 

§ visual leak detection is not possible. 

• Economic Considerations 

• Geotechnical Considerations: The design drill path must be developed taking into 
account the geological setting for the project and geotechnical and hydrogeological 
issues at the crossing site. 

• Environmental Considerations: HDD crossings are often undertaken to minimize the 
adverse environmental effects at watercourse crossings. Nevertheless, an HDD does 
not guarantee that all adverse environmental effects will be prevented. Common 
adverse effects are the result of: 

− inadvertent returns of drilling fluids into the aquatic, terrestrial or social/cultural 
environments; and, to a lesser extent, 

− disturbance of soils, vegetation, wildlife and social/cultural elements arising 
from either construction of drill sites, exit areas, access roads and temporary 
vehicle crossings, or the HDD activity 

• Engineering Design Considerations 

− Design of Drill Path: of the drill path design. 
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− Land Issues 

− Casing 

− Pipe 

− Drilling 

− Testing 

• Contractual Considerations 

• Construction Considerations 

− Drilling 

§ Types and Sizes of Rigs 

§ Casing 

§ Drag Section: The pipe installation should be designed so that, 
wherever possible, the pipe string or drag section can be laid out and 
pulled back in one continuous section. 

§ Steering / Survey of Drill Head 

§ Drilling Fluids: A drilling fluid design plan should be established before 
the start of the project. This plan should also be modified, when 
warranted, throughout the project to ensure the drilling fluid is fulfilling 
its function 

§ Drilling Fluid Disposal: Samples should be acquired of the drilling 
fluid/cuttings and analyzed for contamination before disposal. 
Permits/approvals are required in some provinces and territories for 
the disposal of drilling wastes. 

§ Buoyancy Control 

− Monitoring: Drilling and Environment should be monitored. Typical failures 
and causes are given in the document. A site-specific contingency plan 
should be prepared by the project team for each HDD. Alternatives that may 
be available to allow continued use of an HDD method following an initial 
failure. Clean-up and remediation of the drilling mud shall be decided.  

 

3.4 Horizontal Directional Drilling Guidelines Handbook - City of Overland Park - 
Kansas 

• Before submitting an application for a Right-of-Way Permit, design process shall be 
undergone and following tasks shall be completed. 

− Prepare or obtain scaled mapping for the planned installation 

− Collect existing underground utility information 
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− Obtain Right-of-Way information through AIMS, survey records, or other 
sources 

− Obtain general and/or specific geotechnical information 

− Prepare Construction Plans using the information noted above 

− Consider the minimum horizontal and vertical clearance requirements 

− Consider product pipe and reamer diameter requirements 

− Consider the bore geometry for the given ground profile 

− Consider drilling equipment requirements for the given geotechnical 
conditions, geometry and final product diameter 

− Consider equipment and material handling requirements 

− Consider material strengths, capacities, and coupling methods 

• In order to do Right-of-Way Permit Application, Project Information, Construction 
Plans, facility information, specific installation requirements, subsurface geotechnical 
conditions, Traffic Control Plan, Storm Water Pollution Prevention Plan and 
Construction Schedule shall be provided. 

• Construction Safety Guidelines shall be followed.  

• Drilling fluid shall be handled, collected and disposed in accordance with Drilling 
Fluid Containment and Disposal Requirements 

• All construction work shall be performed in accordance with the Overland Park 
Municipal Code, Chapter 13, and as outlined Construction Requirements. 

• All construction activities shall be performed in accordance with the National 
Pollution Discharge Elimination System (NPDES) as regulated by the Environmental 
Protection Agency (EPA), the Kansas Department of Health and Environment 
(KDHE), and the City of Overland Park. 

• The Permittee (or its Contractor) shall implement Best Management Practices to 
insure that storm water runoff is not contaminated by sediment caused by land 
disturbances associated with construction activities. 

• The HDD Contractor shall keep detailed and accurate records of all activities 
associated with the HDD process. Upon completion of HDD installations, As Built 
plans and any supporting documents shall be provided to the city of Overland Park.  

 

3.5 Horizontal Directional Drilling - US Fish and Wildlife Service (fws.gov) 

This document describes three stages of installation of a pipeline by HDD. The first stage 
consists of directionally drilling a small diameter pilot hole along a designed directional path. 
The second stage involves enlarging this pilot hole to a diameter suitable for installation of 
the pipeline. The third stage consists of pulling the pipeline back into the enlarged hole  
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This document is also gives site investigation requirements for large diameter HDD projects. 
General requirements are summarized as follows:  

• Site investigation Overview 
− Obstacle Definition  
− Site Conditions Determination 

• Passive Conditions 
− Geological Factors 
− Topographical / Hydrographical Data 
− Geotechnical Aspects 

 

3.6 USACE Guidelines for installation of Utilities Beneath Corps of Engineers 
Levees Using Horizontal Directional Drilling - USACE 

• Permit application, which include location information about drilling, layout, proposed 
drill path and cover depth, soil analysis, pipe information and detailed pipe 
calculations, information about proposed drilling fluid, information about tracking 
method and work plan, should be submitted.  

• Soil investigation should be carried out.  

• Appropriate equipment to facilitate the installation provision shall be ensured as a 
part of installation requirements and continuous monitoring of progress shall be 
undertaken.  

• Additional permits such as obtaining water, water disposal, etc. and bonding and 
certification such as payment bond, certificate of insurance shall be submitted if 
required.  

• Drilling operations shall be undertaken in accordance with general remarks, 
equipment setup and site layout remarks and drilling and back-reaming remarks. 

• Drilling fluids shall be collected and handled in accordance with the standard and 
drilling fluids shall be kept out of streams, streets, and municipal sewer lines. 

• Trenching may be used to connect sections installed by the directional boring 
method with other parts of the pipeline. 

• The product should be installed to the alignment and elevations shown on the 
drawings within the pre-specified tolerances 

• In order to prevent failures, deformations during installation, mitigation measures 
given in the standard shall be applied.   

• A form of coating which provides a corrosion barrier as well as an abrasion barrier is 
recommended during the operation. 

• All surfaces affected by the work shall be restored to their pre-construction 
conditions. 
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Based on our review of the various HDD standards and guidelines, we note that there is no 
restriction on HDD based on restrictions in pipe size, length, depth and lake crossing. 
Although as a general approach, the regulatory authorities always prefer selection of routes 
that avoid lake crossings. Depending on the route alternatives, they may allow lake 
crossings for water transportation, energy transmission, gas pipeline and even crude oil 
pipelines. 
 
In Turkey for example, the Ministry of Forestry and Water Affairs, General Directorate of 
State Hydraulic Works (DSI) is the owner of all surface and groundwater of Turkey, and no 
lake crossings of any kind are allowed, although it is not a written legal rule. The Ministry 
requires that pipelines be routed around lakes. 
 
In the United States, interstate pipelines are governed by a number of different regulations 
and agencies. First and foremost, the Pipeline Safety Act (PSA) grants to the U.S. 
Department of Transportation (U.S. DOT) regulatory authority over the safety of hazardous 
liquid pipelines, which may transport oil. Within U.S. DOT, the Pipeline and Hazardous 
Material Safety Administration (PHMSA) administers the program through U.S. DOT’s Office 
of Pipeline Safety (OPS). OPS implements pipeline design, construction, operation, 
maintenance and spill response planning provisions. Federal pipeline safety requirements 
are enforced by three primary mechanisms: PHMSA administrative orders, and civil and 
criminal sanctions pursued in court or citizen suits. PHMSA is the only agency authorized to 
prescribe safety standards for interstate pipelines. However, it does not have the authority to 
prescribe the location or routing of a pipeline. This gap in federal power allows the states an 
opportunity to become directly involved as they may exercise authority over the selection of 
pipeline routes within their state. Only three Great Lakes states have exercised their 
authority: Michigan, Minnesota and Illinois. All three states require permits for new oil 
pipeline construction. Proposed standards must be compatible with federal regulations. 
Furthermore, states may take a leadership role in the oversight of pipeline safety by state 
assuming intrastate regulation, inspection and enforcement responsibilities under an annual 
certification issued by PHMSA. Three states in the Great Lakes basin (Minnesota, New York 
and Indiana) have certified programs. Despite their certification, none of these states impose 
a requirement on pipelines that is stricter than the federal government standards. [13] 
 
From the above review, it is clear that the US lags behind other nations in its regulations and 
standards regarding the transport of crude oil and the protection of the environment and 
public safety. There is no significantly impactful HDD regulation, authority and/or guidelines 
in the US compared to Canada, the nation most like the US. The lack of regulation, 
authority, and guidance in the U.,S. over crude oil pipelines suggests that further policy  and 
regulatory development by the USACE, PHMSA (DOT) and state regulatory bodies would 
bring US compliance standards to a higher level and on par with protection and safety 
approaches found in other parts of the world. 
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4 ASSESSMENT OF PIPELINE ALTERNATIVES 

4.1 Background and Issues Warranting an Alternatives Assessment 

The proposed Dakota Access Pipeline (DAPL) Project would construct a 30-inch steel 
pipeline with a 7,800 ft long horizontally directionally drilled segment placed 92 ft depth 
beneath the southern end of Lake Oahe, north of Cannonball Creek. The length of the 
crossing is 7,500' (2,378 m). Other than the normal pipeline construction challenges, the 
long length of the HDD construction, and operation and maintenance of segment 92 feet 
below the bed of Lake Oahe presents other significant issues, many of which were 
discussed in Sections 2 and above.   
 
Pipeline accidents can occur any time and response time for remediation is an important 
consideration when routing a pipeline.  Particularly, pipelines that transport large volumes of 
liquid fuels.  Under normal operating conditions, it is not expected/hoped that incidents 
involving spills and leaks ever happen.  When considering pipeline routes, operators must 
be careful to not only weigh the environmental and cultural elements that may be impacted 
from construction, but also the suitability of a route and its alternatives based on safe 
engineering design. No matter the route selected, routinely plan for the worst case is good 
and responsible engineering and operating practice, bearing in mind that there is a likelihood 
that some event (e.g., ruptures and leaks) with negative consequences will happen.  In the 
case of the Lake Oahe HDD crossing, if / when a negative event/situation arises, Dakota 
Access will have to deal with what may be more than 9,000 barrel of crude oil (estimated 
volume for the 7,800 ft long pipeline section ).  
 
The DAPL EA also discusses the spill prevention, leak detection and spill response 
mitigation measures that would be implemented. Specifically, the document states, 
 

“Based on a worst case discharge (WCD) scenario specific to Lake 
Sakakawea and Lake Oahe, a largest possible release volume was 
determined specific to the segment of the pipeline that would cross Corps-
managed lands. It is important to note, this WCD scenario is also calculated 
on the assumption that the pipeline is on top of the river verses down in the 
horizontal lateral 92 ft below the lake. Because the proposed pipeline would 
be installed at a minimum depth 92 feet below the lakebed of Lake Oahe and 
there would be greater response time inevitably, and this could likely 
result in much more significant leakage/damage. While the potential risk 
for a WCD scenario could not be verified, such a spill would result in 
extremely high consequences for a fresh water lake. 

 
 
Section 2 discusses the issues and challenges with HDD and replacing and/or repairing the 
pipeline at the Lake Oahe crossing. In summary of those issues, problems with the pipeline 
may start from the beginning of the construction phase due to the stresses on the pipe 
resulting from pulling welded sections of the pipe using HDD construction methods across 
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an exceedingly long crossing.  Problems may be compounded where pipeline sections are 
either over- or underwelded. Pulling an increasingly heavy pipeline through the HDD bore 
hole strains the pipe and the welds holding the heavy sections together.  Compromised 
portions of the pipe may go undetected and could result in leaks that contaminate the 
associated aquifers and soils. Clean-up of the contaminated aquifer and soils would not only 
be problematic because of deep depth of the contamination, but the clean-up is also unlikely 
to be successful at remediating the long-term environmental damage and impacts to the 
downstream fish, wildlife, plant, agricultural resources, as well as the various Native and 
non-Native communities dependent on the Missouri River.  Should the pipe require a major 
replacement of that portion under Lake Oahe, the situation will be significantly more 
problematic than a pipeline trenched on land surface or a more narrow and shallower river or 
stream crossing.  
 
Alarms signaling the detection of a major leak are also not fail-safe measures. While the 
triggering of some of these alarms is attributable to false positive signals on conventional 
pipeline control systems, human error and negligence are known to occur where operators 
turn off, override, or simply choose to ignore alarms. For example, while over 1,000,000 
gallons of tar sands (bitumen) oil were spilling into the Kalamazoo River in Michigan, three 
consecutive Enbridge shifts ignored repeated warning signals. It took an emergency call 
from an electric utility field worker before the pipeline was closed—17.5 hours after the spill 
began. [9] Pipeline inspection tools may also be problematic, and similar to leak detection 
alarms, are not fail-safe measures. Human error will always be an issue when interpreting 
the technology. In many cases, landowners are the principal source for reporting a breech of 
the pipeline.  
 
Nobody can guarantee that DAPL will not face similar operational challenges. With 
responsibility for maintaining more than 5,000 miles of pipeline, ETP, according to their own 
2013 annual report, may not have enough cash reserves to cover damages from a 
significant oil leak or spill.  Given ETP’s 2013 annual report, the costs for the clean up of 
leaks, spills and explosions will likely be passed on to local landowners and federal 
taxpayers [9].  
 
Typically, longer pipelines follow routes that cross many topographic features, including but 
not limited to rivers, roads, railways, wetlands, sensitive plant and wildlife habitats, 
agricultural irrigation, and sensitive visual features. Many long distance pipelines, including 
DAPL, also cross federal flowage easements managed by the USACE under various federal 
regulations and laws.  Crossing flowage easements like other special crossing types 
(highways, railways, wetlands) typically carry more risk than a pipeline placed in trench in 
upland or forest.  Thus, project proponents and decision-makers have the duty and 
obligation to plan early and diligently to ensure that the proposed alternative is selected 
using the best available engineering, environmental and cultural data to support the ultimate 
route selection.    
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In reviewing the DAPL EA and based on our professional engineering experience in global 
energy infrastructure development, our team was struck by the obvious risks associated with 
selecting a pipeline route requiring a deep and long HDD water crossing. We again question 
here, as we discussed in Sections 2 and 3 above: Why choose a route with such a high 
degree of risk and that is longer than a better alternative and involves the deep crossing at 
Lake Oahe when other more appropriate routes that are less risky and more manageable 
routes are available?   
 
From our global professional engineering perspective, crossing a large freshwater 
waterbody, especially one that it is the fourth largest reservoir in the U.S., does not comply 
with the current best engineering practices and policies in most of the developed and 
undeveloped countries of the world. Aside from being a large and important freshwater 
waterbody, the proposed Lake Oahe crossing is neither the best alternative from an obvious 
engineering and construction risk potential nor an alternative that should be considered as 
part of the proposed project due to potential to leak and cause irreparable environmental 
damage.  
 
The EA discusses two potential pipeline route alternatives with only limited and vague 
reference, information, and data regarding the selection criteria. As we have noted 
elsewhere in this report, there is seemingly a dearth of rigor in comparing the inherent risks 
of the engineering and construction design that compares the proposed route crossing at the 
south of Lake Oahe to either crossings that avoid flowage easements altogether or would 
occur at a narrower and presumably shallower point ten miles north of Bismarck. We have 
also discussed previously the USACE’s and DAPL’s reliance on a qualitative comparison of 
such features as the length of the pipeline, number of road crossings, and costs (EA, Tables 
2.1 and 2.2).. 
 
The NEPA process and the nearly non-existent federal regulatory oversight for oil pipelines 
notwithstanding, big projects like DAPL should logically consider a  comprehensive 
comparison and evaluation of a broader range of alternatives. In a general review of the 
topographic and Google Earth maps available in the public domain, the project area’s 
topography is almost flat and would be suitable for a large pipeline. We acknowledge that a 
pipeline project proponent in North Dakota could be complicated by large private land 
ownership, and depending on the route, could require a greater number of negotiated 
easements and condemnations.  This is beyond the discussion of this report.  However, we 
feel it necessary to note that the high engineering risks could be reduced substantially were 
DAPL to have chosen a longer and less direct pipeline to the north of Bismarck, North 
Dakota.  One alternative could effectively be routed to pass east of the Missouri River 
without any river or stream crossing. From a purely engineering perspective, the EA does a 
poor job of conducting a comparative analysis of potentially viable pipeline routes. 
 
The EA states that DAPL used a proprietary fatal flaw analysis to help select the pipeline 
alternative, We note, however, that the EA also is largely reliant on Tables 2.1 and 2.2. We 
contend that the comparison of the criteria listed in the tables was not done appropriately. 
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Though ranking the alternatives as minus (-) or plus (+) may be generally acceptable for 
comparing simple differences, such as the number of miles of collocated pipe, or the number 
of waterbodies crossed; such a ranking was done without the attention to weighting the 
value of certain selection criteria.  By applying more rigor to the pipeline selection process, 
we believe that the route crossing the southern end of Lake Oahe would have ranked as 
worst potential alternative. 
 
We contemplate whether the ranking was done with some degree of bias or arbitrariness. 
For example, the Lake Oahe is ranked as zero (0) and (+1) for alternative 2 and 3, 
respectively. The lack of consistency in ranking criteria is demonstrated where the EA states 
that "while the potential risk for a WCD scenario may be relatively low, such a spill would 
result in extremely high consequences." We could not find any analysis in the EA that 
evaluates the “potential risk for a WCD scenario.”  The EA (Section 2.1.4) also states that 
"national parks were weighted for the DAPL Project as high risk, the GIS routing program 
excluded any national parks from the pipeline route."  We wonder why the potential risk to 
national parks were considered a criteria but a similar risk and ranking was not applied to the 
Lake Oahe crossing where the risk of potential environmental from engineering design is 
very high.  
 
The EA (Table 2-2) considers the route crossing Lake Oahe to be the more preferable 
alternative compared to the route north of Bismarck. The conclusion is reached, in part, 
based on the comparative lower overall costs ($22,556,880) associated with Lake Oahe 
crossing. Like Table 2-1, the EA fails to evaluate the potential catastrophic risks and high 
costs that could result from operational failures due to an accident, leak or spill. Due to time 
constraints, this report did not analyze the cost values for the additional elements needed to 
assess the potential costs associated with the engineering risks at each of the crossings. We 
note, however, that based on the figures presented in the EA (Table 2-2), the overall cost 
difference between the Bismarck and Lake Oahe alternatives is 9 percent; an amount that 
we do consider significant especially when weighed against the higher risks of pipeline 
failure at Lake Oahe. 
 

4.2 Indicative Assessment of the Route Alternatives 

4.2.1 Methodology 
In order to perform a good and acceptable comparison, the route optimization should be 
performed as an iterative process. The process weighs and balances several different 
factors that are encountered on a route, particularly those elements causing either 
deviations of the initial line or the need for the implementation of specific construction or 
engineering design methods. The objective of this process is to select a technically feasible 
route that also provides the most cost-efficient solution with minimum damage to the 
environment. 
Although an indicative assessment differs in the characterization and weighting of the 
particular project elements included in the assessment, there are some basic criteria should 
be considered in route selection. These include pipeline length, accessibility to the route, 
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topographical conditions, soil conditions, seismicity characteristics, special crossings, 
environmental aspects (forestry areas, dams, reservoirs and lakes, wetlands, protected 
areas, climatic conditions), and social aspects, etc. During the comparison, the route 
evaluation criteria are scored.  For example, environmental aspects can be scored as 1 
(low), 2 (moderate), and 3 (high).  Then, the weighting percentage of each route evaluation 
criteria is determined according to their significance in the selection process. For example, 
while environmental impacts may have 10% weighting, soil conditions may have 12%. A 
total weighted score is calculated by multiplying score and weighing percentage for each 
evaluation criteria.  The route having the minimum weighted score is the preference. 
 
A proper assessment of route alternatives requires a desktop study followed by 
reconnaissance survey at site. A desktop study needs the followings to help establish 
constraints at the beginning of the analysis: 
 

• 1/25000 scaled topographical map; 

• Active fault and earthquake maps; 

• Existing infrastructure maps; 

• Maps showing the locations of dams, reservoirs, and lakes; 

• Wetland maps, 

• Map showing the location of protected areas, environmentally sensitive areas, 
crossings; 

• Wildlife maps; 

• Map showing soil conditions; and  

• Map indicating socially sensitive areas. 
 
For this report, three alternatives were compared. Pipeline route locations were 
approximated and placed on Google Earth maps. At this time, DAPL has been unwilling to 
release digital files to technical engineering team.  Without digital data, we cannot: therefore, 
accurately and precisely confirm the DAPL route and route alternatives. 
 
The alternatives are as follows: 

• Alternative I: a route that does not require any crossing of the Missouri River. 
This alternative envisages that the route will pass east of the Missouri River. 

• Alternative II: Existing Route DAPL selected with HDD crossing under Lake 
Oahe. 

• Alternative III: a route crossing Missouri River at North of Bismarck to avoid 
crossing Lake Oahe. 

The route analysis was performed using limited parameters, focusing on the most basic data 
elements available to us in the short timeframe allocated to prepare this report. The 
parameters used in the analysis include: 
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• approximate pipeline length, 

• using an existing pipeline corridor, 

• number of main crossings considering rivers, highways, etc. 

• constructional and operational challenges, 

• social sensitivities, and 

• environmental aspects considering lake, river and wetland crossings. 

it is assumed that other evaluation parameters such as accessibility to the route, 
topographical conditions, soil conditions/land use, seismicity characteristics, social aspects 
are same for all the alternatives. 
 
During comparison, the route evaluation criteria are scored and are presented in Table 4.1. 

 
Table 4.1: Route Evaluation Criteria Rank Scoring Based on Defined Limits 

Route Evaluation Criteria Defined Limits Scores 

Approximate Pipeline Length 

0-300 miles 1 

300-600 miles 2 

>600 miles 3 

Using an existing pipeline corridor 

>50% 1 

25-50% 2 

0-25% 3 

Number of Main Crossings 

0-10 1 

10-20 2 

>20 3 

Constructional and operational 
challenges 

Relatively Low  1 

Moderate 2 

Relatively High 3 

Social sensitivities 

Relatively Low  1 

Moderate 2 

Relatively High 3 

Environmental Aspects 

Relatively Low  1 

Moderate 2 

Relatively High 3 

 
 
Following the scoring process, the weighted percentage of each route evaluation criteria is 
determined based on their significance. 
 

Table 4.2: Weighted Percentage Used for Route Evaluation Criteria  
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Route Evaluation Criteria Weighted Percentage (%) 

Pipeline Length 0.25 

Using of existing pipeline corridor 0.10 

Number of Main Crossings 0.10 

Constructional and operational challenges 0.10 

Social sensitivities 0.20 

Environmental Aspects 0.25 

TOTAL 1.00 

 
The following equation is used for the calculation of the route evaluation criteria using the 
scores and the weighted percentage in the evaluation: 
 

Total Weighted Score = score x weighting percentage 
 
Figure 4.1 is the base map used so to compare the route alternatives. 
 

 
Figure 4.1: Map Showing the Alternative DAPL Routes 

 
The information on each route evaluation criteria for all alternatives is summarized in Table 
4.3 and the overall assessment for the three alternatives is given in Table 4.4. in Section 
4.2.2. 
 

Table 4.3: Summary or Route Evaluation Criteria for the DAPL Route Alternatives 
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Route Evaluation  
Criteria 

Alternative 01 
(east of Missouri 

River) 

Alternative 02 
(crossing at Lake 

Oahe) 

Alternative 03 
(crossing North of 

Bismarck)  

Pipeline Length 245 miles 309 miles 322 miles 

Using existing pipeline 
corridor 3% 41% 3% 

Number of Main Crossings 
28 

(main road crossing)  

17 

(Lake Oahe, 

Two tributaries of 
Missouri River, 

Heart River, 

Missouri River at 
Williams County, 

11 main road crossing) 

23 

(Missouri River at North 
of Bismarck, 

Heart River, 

Missouri River at 
Williams County, 20 
main road crossing) 

Constructional and 
operational challenges 

Land buried pipe but in 
wetland 

Deep and long 
horizontal drillings Horizontal drillings 

Social sensitivities Relatively low crossing 
only agricultural lands 

High due to freshwater 
Lake Oahe crossings 

and Oglala Sioux Tribe 
has both treaty-based 
and statutory rights to 

the waters of Lake 
Oahe, which are 

considered sacred by 
the Tribe and the Oceti 

Sakowin 

Relatively moderate 
due to almost same 

route with Alternative 
02 

Environmental Sensitivity Crossing wetlands Crossing rivers 
including Lake Oahe Crossing rivers 

 
4.2.2 Results and Discussion 
The overall assessment evaluation of the six criteria presented in Table 4.4 and the table is 
arranged in a way that the route which has the minimum score is the favorable one. 
 

Table 4.4: Overall Assessment of DAPL Route Alternatives Based on Six Evaluation Criteria 

Route Evaluation 
Criteria Defined Limits Scores Weighting 

Percentage (%) 

Alternative 01 
(east of Missouri 

River) 

Alternative 02 
(proposed 

DAPL, crossing 
at Lake Oahe) 

Alternative 03 
(crossing North 

of Bismarck)  

Approximate 
Pipeline Length 

0-300 miles 1 

0.25 

0.25   
300-600 miles 2  0.50 0.50 

>600 miles 3    

Using an existing 
pipeline corridor 

>50% 1 

0.10 
   

25-50% 2  0.20  
0-25% 3 0.30  0.30 

Number of Main 
Crossing 

0-10 1 

0.10 
   

10-20 2  0.20  
>20 3 0.30  0,30 
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Route Evaluation 
Criteria Defined Limits Scores Weighting 

Percentage (%) 

Alternative 01 
(east of Missouri 

River) 

Alternative 02 
(proposed 

DAPL, crossing 
at Lake Oahe) 

Alternative 03 
(crossing North 

of Bismarck)  

Constructional and 
operational 
challenges 

Relatively Low  1 

0.10 
   

Moderate 2 0.20  0.20 

Relatively High 3  0.30  

Social sensitivities 

Relatively Low  1 

0.20 

0.20   
Moderate 2   0.40 

Relatively High 3  0.60  

Environmental 
Sensitivity 

Relatively Low  1 

0.25 

0.25   
Moderate 2   0.50 

Relatively High 3  0.75  
Total Weighted Score 1.50 2.55 2.20 

 
The most favorable alternative is Alternative 1. While using an existing pipeline corridor is 
relatively disadvantageous for this alternative, it is only 3%, pipeline length, constructional 
and operational challenges, because it crosses only wetlands and roads, social and 
environmental sensitivities become advantages for Alternative 01. On the other hand, 
although using an existing pipeline corridor is an advantage for Alternative 02, it is 41%, 
pipeline length, constructional and operational challenges, because it propose very long and 
deep HDD drilling beneath the Lake Oahe which supply drinking water to individuals, social 
and environmental sensitivity is the most disadvantages. Because Oglala Sioux Tribe has 
both treaty-based and statutory rights to the waters of Lake Oahe, which are considered 
sacred by the Tribe and the Oceti Sakowin. Alternative 03 has moderate score among the 
other alternatives. The rate of Alternative 02 is closer to Alternative 02 than Alternative 01, 
this alternative has an advantage of no crossing of the Lake Oahe. This circumstance 
decreases the rate of social and environmental sensitivities. 
 
4.2.3 Construction Cost Comparison of the Alternatives Routes 
Table 4.5 shows the unit construction costs that were stated in the DAPL EA comparison of 
the three alternative routes are performed as depending on the unit costs represented in the 
EA. 
 

Table 4.5: Unit Construction Costs (Source: DAPL Environmental Assessment) 

Description Unit Cost 

Road/Railroad Bores 34,600 USD/bore 

Installation for Non-HDD Areas 1,809,190 USD/mile 

Horizontal Directional Drilling (HDD) 1,290 USD/feet 

Cost of Geotechnical Investigation 1,150 USD/mile 
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Description Unit Cost 

Mainline Valves 450,000 USD 

Right of Way Acquisition Cost  195,345 USD/mile 

Additional Cost Including Engineering and 
Consultants  131,000 USD/mile 

(1) It is assumed that the units costs for Alternative 01 and 02 would be the same. 
 
 
Table 4.6 shows the parameters used to calculate the relative costs for the three DAPL route 
alternatives. Construction costs were calculated for only a portion of pipe line alternatives 
depicted in Figure 4.1. 
 

Table 4.6: DAPL Route Alternative Parameters 

Description 
Alternative Route 01 

(east of Missouri river) 
Alternative 02 

(crossing at Lake Oahe) 

Alternative 03 
(crossing North of 

Bismarck)  

Road Bores (1) 28 11 20 

Installation for Non-HDD Areas 245 miles 307.3 miles(2) 320.6 miles(2) 

Horizontal Directional Drilling (HDD) 0 feet 

7,500 feet at Lake Oahe 

1,400 feet at Missouri 
River in Williams County 

TOTAL: 8,900 feet 

5,966 feet at Lake Oahe 

1,400 feet at Missouri 
River in Williams County 

TOTAL: 7,366 feet 

Geotechnical Investigation 245 miles 309 miles 322 miles 

Mainline Valves (one valve per each 10 mile 
segment) 25 31 33 

Right of Way Acquisition 245 miles 309 miles 322 miles 

Additional Cost Including Engineering and 
Consultants  245 miles 309 miles 322 miles 

 
(1) only main roads are considered and counted from Google earth map 
(2) The lengths of HDD are subtracted. 
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Table 4.7 is a comparison of the relative construction costs associated for three DAPL 
alternatives using the limited set of criteria. 
 

Table 4.7: Construction Cost Comparison of Three Route Alternatives 

Description 
Alternative Route 01 

(east of Missouri river) 
Alternative 02 

(crossing at Lake Oahe) 

Alternative 03 
(crossing North of 

Bismarck)  

Road/Railroad Bores 968.800 380.600 692.000 

Installation for Non-HDD Areas 443.251.550 555.964.087 580.026.314 

Horizontal Directional Drilling (HDD) -- 11.481.000 9.502.140 

Cost of Geotechnical Investigation 281.750 355.350 370.300 

Mainline Valves (one valve per each 10 mile 
segment) 11.250.000 13.950.000 14.850.000 

Right of Way Acquisition Cost 47.859.525 60.361.605 62.901.090 

Additional Cost Including Engineering and 
Consultants  32.095.000 40.479.000 42.182.000 

TOTAL COST 535.706.625 682.971.642 710.523.844 

 
(1) only main roads are considered and counted from Google earth map 
(2) HDD distances are subtracted. 
 
As seen from Table 4.5, the Alternative Route 01 which is proposed to follow east of 
Missouri River would has the minimum construction cost. As remembered Table 4.4, 
Alternative 01 is also the most favorable option with 1.50 rank. 
 
The most important advantage of Alternative 01 is gained due to its length. It is the shortest 
option among the alternatives with 245 miles. It is obvious that the length and construction 
cost is very interrelated each other.  When the comparison parameters is considered, most 
of them depend on the length of pipeline except number of crossings such as pipeline itself, 
number of valves, investigations, permits, etc., and the construction cost goes up as the 
length increases. On the other hand, the number of crossings is a parameter which is free of 
length, but the route characteristics. As seen from Table 4.5, Alternative 01, it is only 245 
miles in length, has the highest number of road crossings. 
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5 PROPOSED HDD CONSTRUCTION FOR DAPL PROJECT 

An HDD construction method is proposed for the crossing at Lake Oahe. Installation of 30" 
steel pipe, for DAPL Project. The pipeline will be placed in a 48" tunnel opened with HDD 
method, and 30" pipeline pulled into the tunnel and left in an open-hole state without being 
encased by injected concrete. The length of the crossing is 7,500' (2,290 m), of which 
approximately 5,420 ft (1650 m) b beneath the bed of Lake Oahe, the crossing depth is 92 ft. 
 
The method of HDD construction is described as follows in the DAPL EA: "the directional 
drilling rig would drill a small diameter pilot hole along the prescribed profile. Following the 
completion of the pilot hole, reaming tools would be utilized to enlarge the hole to 
accommodate the pipeline diameter. The reaming tools would be attached to the drill string 
at the exit point and would then be rotated and drawn back to incrementally enlarge the pilot 
hole. During this process, drilling fluid consisting of primarily bentonite clay and water would 
be continuously pumped into the pilot hole to remove cuttings and maintain the integrity of 
the hole. When the hole has been sufficiently enlarged, a prefabricated segment of pipe 
would be attached behind the reaming tool on the exit side of the crossing and pulled back 
through the drill hole towards the drill rig" [11] 
 
The cross section diagram of Lake Oahe HDD crossing is represented in Figure 5.1. 
 

Figure 5.1: Cross-section Diagram of Lake Oahe HDD Crossing 

 

Bearing in mind Guidelines for Installation of Utilities Beneath Corps of Engineers Levees 
Using Horizontal Directional Drilling by USACE, June 2002 mentions that "Although 
horizontal directional drilling could offer cost-effective, safe alternatives to installing pipelines 
with open trenching, the Corps Engineer has no standard guidelines allowing the installation 
of pipelines with this construction method. As a result, permitting policies are extremely 
varied and some districts strictly prohibit the use of this technique.", the general design 
considerations for HDD construction method can be summarized as follows: 

• The HDD method is ideally suited for soft soils such as clays and compacted sands. 
Subgrade soils consisting of large-grain materials, including gravel, cobbles, and 
boulders, are difficult to negotiate and may contribute to pipe damage and/or project 
failure; 

• Pipeline diameter, depth, and material are the most important conditions in HDD 
project and are considered in operation design during preconstruction services and 
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during installation. Thus these factors are key parameters to developing HDD design 
profiles; 

• A sufficient cover depth is necessary to ensure drilling mud pressure in the borehole 
should not exceed that which can be supported by the overburden to prevent 
heaving or hydraulic fracturing of the soil.  This hydraulic fracturing can assist in 
creating communication channels between the HDD bore area 92’ below the surface 
of the lake and the lake bed, thus allowing intermingling of fluids in the event of a 
leak in the pipeline; 

• The drill path should be aligned to minimize the frictional resistance during pull back 
and maximize the length of the pipe that can be installed during a single pull. This is 
accomplished through geometrical testing of entry and exit angles, total crossing 
length, total depth, and radius of the curvature; 

• The radius of curvature is determined by the bending characteristics of the drill string 
and product line and increases with diameter. A rule-of-thumb in the industry is 1.2 m 
of radius of curvature for every millimeter of product line diameter; 

• The entrance angle of the drill string should be between 8° and 20° to the horizontal, 
with 12° considered optimal. Shallower angles may reduce the penetrating 
capabilities of the drilling rig, whereas steeper angles may result in steering 
difficulties, particularly in soft soils; 

• With regards to construction, HDD installations should be planned so that back 
reaming and pulling for a section can be completed on the same day if at all possible. 
This is to reduce the chance of the borehole collapsing over time as well as reducing 
the chances that the pipe will become “stuck” during pullback.  As the diameter of the 
HDD bore increases, so do the risks of collapsing over time.  A smaller diameter well 
bore has a naturally higher mechanical integrity to prevent ‘caving’ compared to a 
larger diameter bore-hole. 

The subsequent examples indicate the constructional challenges experienced in the past 
during HDD construction: 

Walnut Grove Crossing, Walnut Grove, CA, USA 

In November 2008, Gabe’s completed yet another maxi-rig HDD crossing in Walnut Grove, 
California. This crossing included one 24" × 0.500” steel casing. The total drill length was 
approximately 5,900'. 

Site conditions were problematic and condensed a pond located at the front of the rig 
combined with fluid returns contributed to soft soil conditions. Operations were ongoing to 
keep drill solid when pulling pipe. In addition, pullback required mid welds which slowed 
down pullback and resulted in stalling of the pipe during pullback. 
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Qin River Crossing, Zhengzhou, Henan Province 

Crossing of the Qin River with two parallel pipelines installed using the HDD method. The 
crossing included two 40” steel pipelines to be used for irrigation to the riverbed during dry 
planting seasons. The total length for each of these crossings was nearly 6,038’. 

The Qin River Crossing, as do many large-scale HDD crossings, had its challenges. 
Because of the soil conditions, liquefaction of saturated sand was an ongoing problem that 
contributed to the collapse during pipe 2 installation. In addition, drainage of foundation pit 
and seepage failure also contributed along with slope stabilization. These conditions 
combined contributed to fluid loss, bore hole collapse, and collapse pit. 

Yangtze River Crossing, Wuhan City, Hubei Province, China 

Crossing of the Yangtze River which included one 24” steel pipeline to be used for crude oil 
transmission. The total length for this crossing of the Yangtze River near Wuhan, Hubei was 
nearly 11,000’. This crossing is part of the overall Lanzhou-Zhengzhou-Changsha Pipeline 
Project, which is a main transmission line to the Hubei and Hunan provinces. 

Stuck Pipe: The first level reaming of 20” for the 3rd time crossing of Yangtze River was 
started on Feb. 13, 2011 and the applied drilling rig was the rock reamer produced by 
America INROCK®. When placing the 3rd set of reamer (the body is imported and the cone 
is domestic), it was found that the torque is big which would increase as long as the drilling 
depth is increasing. Upon the analysis and discussion on the site, it was decided to withdraw 
the 3rd set of reamer and increase hole-flushing. However, when withdraw the No.45 drill 
pipe, the rupture occurred.  It was analyzed that the rupture occurred at the side of RP-5 
(north bank, the side of designed exit point) according to the situation of mud return after 
grouting. 

The length of crossing of Yangtze River was about 2km, the drill pipe easily buckled and 
collapsed under pressure which would cause the drill pipe to be damaged and broken. One 
drilling rig was equipped for each bank, separately used for reaming and withdrawing the 
reamer. It was strictly prohibited to push back the drill pipe directly. 

On March 19, the drill pipe were dragged from the exit point side on the north bank with RP-
5 drilling rig, totally 16 pieces and the distance from the fracture to the joint of drill pipe was 
about 4.9’.  On the north bank, RP-5 drill rig was adopted to find the hole, but after drilling 
about 20 pieces of drill pipe still cannot coincide with the original hole. Later tried again but 
still failed. After failing, HK 450 drilling rig was adopted to drill the pilot hole and kept moving 
backwards and forwards while drilling every drill pipe so as to carry out hole-flushing. On 
Apr. 1st, the mud flow varied from 14 to 18 ft3/min, the rotate speed was about 2rpm and the 
penetration rate is approximately from 3.3' to 5' after the crossing of sand layer. Basically 
there was no pushing force and the drill pipe was driven by the drill bit.  Because of the 
disturbance by former two times of finding hole, the incline angle was downward. For long-
distance pipeline with large moment of torsion, the pushing force cannot be applied to drill 
pipe, otherwise, it will make the drill pipe broken under combined stress. 
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The moment of torsion is oversize. During the stage of finding hole, the moment of torsion 
for drill rig was about 40,000 Nm. Even after increasing the mud flow more than 529,720ft3, 
the moment of torsion was still above 28,000Nm. The result was not ideal. 

The proposed HDD profile under Lake Oahe is designed to provide 92 feet of cover below 
the bottom of the lake. The length of the crossing is 7,500' (2,290 m), of which approximately 
5,420 ft (1650 m) occurs beneath the bed of Lake Oahe, the crossing depth is 92 ft.  

Both the EA and foregoing experiences show that HDD crossing activity will face many 
challenges and risks, and there are always risk of pipeline collapse, hydraulic fracture, loss 
of drilling fluids, hole collapse, etc. When considering the depth and length, it is very 
ambitious target even for any HDD construction. Moreover, the Lake Oahe is a freshwater 
lake and classified as Class I water as per Section 33-16-02.1 of the North Dakota 
Administrative Code, and HDD crossing process has many potential risks during both 
construction and operation phase.  

All risks can be managed by good applications, however low risk never means no risk. 
Consequently, the EA does not duly address all risks and mitigation measures. For a 
project that have another route alternatives, very deep crossing of a freshwater lake 
with long distance should have been the last option.   
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6 LEAK DETECTION 

The proposed leak detection system (LDS) for DAPL Project is compared with the system 
proposed for Baku Tbilisi Ceyhan (BTC) Crude Oil Pipeline Project. 
 

6.1 BTC Crude Oil Pipeline [11] 

The proposed BTC Project comprises a pipeline to transport crude oil from the oil fields of 
the Caspian Sea region via the Republics of Azerbaijan, Georgia and Turkey to a crude oil 
storage and export terminal to be constructed at Ceyhan on the Mediterranean coast of 
Turkey. 
 
The proposed BTC Pipeline will originate at the existing Sangachal Terminal near Baku in 
Azerbaijan and will be approximately 1,760 km long. The Turkish section of the BTC Pipeline 
will be approximately 1,076 km in length. The diameter of the pipeline ranges between 46", 
42" and 34". 
 
LDS for the BTC Pipeline 
The Turnkey Agreement between BTC Owners and BOTAS states that the BTC Project 
components are to constitute a “highly reliable and operationally efficient” system and are 
required to include a leak detection system capable of “identifying and shutting down the 
pipeline system within several minutes of a major leak occurring anywhere on the pipeline 
system”. 
 
A leak detection system will be installed. It will be designed in accordance with the 
requirements of API 1130 Computational Pipeline Monitoring (Oct 1995) and API 1155 
Evaluation Methodology for Software Based Leak Detection Systems. 
 
The system will operate by comparing various combinations of actual profiles of flow, 
pressure, temperature and density with modeled profiles of the same parameters. Excessive 
differences between the real-time measurements and the modeled profiles indicate possible 
leakage. The time taken to detect a leak will therefore be dependent on the size of the leak 
and the accuracy of the measurement instrumentation. 
 
Several independent leak detection algorithms will be developed to add reliability to the 
system. These leak detection algorithms will be designed with the aim of identifying any 
leaks in excess of 1.0% of BTC full pipeline flow rate in the shortest possible time. The 
system may also be able to identify smaller leaks over a longer period of time. 
 
The system will be capable of identifying the approximate location of the leak and the 
pipeline section containing the leak will be isolated via automatic activation (closing) of the 
nearest block valves on either side of the leak. 
 
The LDS will be designed to be effective over the range of flow rates for which the pipeline 
system is designed to operate. It will also cater for foreseeable abnormal incidents such as 
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pump trips, pig launching, block valve partial stroke testing and any internal wax deposition 
removal. 
 
The LDS will tie-in to the Supervisory Control and Data Acquisition (SCADA) communication 
system, facilitating remote control from the Sangachal (Azerbaijan) terminal control room 
with full back-up control available from the control center located at the BTC Marine 
Terminal at Ceyhan. 
 
SCADA for the BTC Pipeline 
The basis of the control philosophy for the entire BTC Pipeline system is the SCADA 
system. The pipeline will be supervised and controlled from the manned control room 
located at the Sangachal (Azerbaijan) terminal. Full backup facilities will be available at the 
manned control room located at the BTC Marine Terminal (at Ceyhan). Local monitoring and 
local control will also be available at the manned pump stations along the pipeline route. 
 
Telecommunication System  for the BTC Pipeline 
The BTC Pipeline will have a dedicated telecommunications system based on a Fiber Optic 
Cable (FOC) placed within a high-density polyethylene (HDPE) conduit that will run 
alongside the buried pipeline in the same trench. The FOC will be fully backed up via a 
satellite communications links system. The FOC will also provide voice and facsimile 
communication between the Sangachal and Ceyhan terminals and at each of the above 
ground installations along the route. 
 
Emergency Shutdown (ESD) System for the BTC Pipeline 
The objective of the BTC Pipeline ESD System will be to avoid any harm resulting from 
hazardous situations and to reduce the consequences of such an event on the pipeline or 
surrounding environment. To fulfill this requirement, the extended functionality of the ESD 
System will incorporate the following basic attributes: 
 

• monitoring the correct functioning of the SCADA system, Unit Control System and 
Station Control System in conjunction with safety relevant key parameters; 

• control and monitoring function for safety relevant station equipment units which are 
without integrated failsafe controllers; 

• emergency shutdown function. 
 
In order to monitor the correct operation of the SCADA System, Station Control System, Unit 
Control System and equipment without integrated control units, the ESD System will collect 
safety relevant parameters independently of these systems and will come into action in case 
of: 
 

• detection of illogical status of station equipment; 
• process parameters have reached defined limit values; or 
• a manual trip by push button has occurred. 
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To prevent serious damage to the pipeline facilities, the ESD System will block dangerous 
actions and shut down station equipment or the relevant section(s) of the station, safely. If 
the malfunction also affects other local stations of the entire pipeline system (including 
Azerbaijan and Georgia Sections) then an ESD System with an overall view to the entire 
pipeline and BTC Terminal will come into operation to cater for this situation. 
 
To provide this function it has been necessary to realize an ESD system with a hierarchical 
structure of at least two levels: 
 

• overall ESD System; 
• station-specific ESD System. 

 
The installation of appropriate transmission facilities with redundant and independent 
communication lines ensures a safe transmission of information between the individual ESD 
systems at the station sites and the overall ESD system at the terminal control centres. 
 
Pipeline surveillance for the BTC Pipeline 
A suite of precautionary measures will be implemented to reduce the risk of damage to the 
pipeline either from natural causes or from third party interference. An environmental risk 
assessment has been undertaken to identify potential risks to the pipeline as well as risks 
posed by the pipeline to the environment. The results of this assessment have directly 
informed the selection of mitigation measures which have then been incorporated into the 
design of the pipeline. Such measures have included specification of the LDS and ESD and 
the selection of block valve locations. 
 
These pipeline integrity measures notwithstanding, BOTAS will implement a comprehensive 
surveillance program over the lifetime of the BTC Pipeline. The surveillance programwill 
monitor the entire BTC Pipeline length, however particular attention will be paid to the 
following potential sensitive features along the route: 
 

• river, rail and road crossings; 
• stretches where the pipeline crosses over sensitive aquifers; 
• protected areas;  
• above ground installations (comprising pump stations, pressure reducing station and 

block valve stations); 
• stretches of the pipeline in proximity to settlements and villages. 

 
Closed Circuit Television and intruder alarm systems will be provided at the pump stations 
and pressure reduction station and will tie-in to the SCADA system to facilitate remote 
monitoring of these locations. 
 
The entire pipeline route will be ‘walked’ periodically and sensitive portions will be patrolled 
more regularly to ensure that no unauthorized activities are taking place that could damage 
or otherwise encroach upon the pipeline’s use or access.  
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Land agents will maintain regular contact with occupiers of land traversed by the pipeline 
right of way. Change of land ownership or land use along the pipeline corridor will be 
monitored. 
 
Pipeline condition monitoring 
The integrity of the pipeline will be monitored periodically using an intelligent pig. The 
intelligent pig is a device that is conveyed within the pipeline between pig launcher/receiver 
stations via the motive power of the pipeline fluid. As the intelligent pig is thrust along inside 
the pipeline, a strong magnetic field is applied to the pipeline wall by two poles located on 
the intelligent pig and a sensor also located on the pig then detects any changes in the 
induced magnetic field in the pipeline wall. For a uniform pipe, the sensor would detect only 
a uniform response, but at sites where metal loss occurs, the sensor detects a leakage in 
magnetic flux and this is recorded by the pig’s onboard computer. In this way the location (to 
within 1.5 meters) and size of all material defects, wall thickness changes and corrosion can 
be identified along the pipeline length, thereby enabling the integrity of the entire pipeline to 
be mapped. 
 

6.2 DAPL Project [12] 

For DAPL Project, a continuous SCADA pipeline monitoring system is also proposed. This 
system remotely measures changes in pressure and volume on a continual basis at all valve 
and pump stations, is immediately analyzed to determine potential product releases 
anywhere on the pipeline system. 
 

• Pipeline variables are the parameters pertaining to SCADA systems, instrumentation, 
fluid properties, physical attributes of pipelines, pressure, temperature, and flow rate; 

• Includes pressure transmitters to monitor flowing pressure in real-time and alarm in 
the event of adverse pressure changes due to potential leaks / releases; 

• Includes custody transfer quality meters to monitor pipeline Receipts / Deliveries in 
real time and alarm in the event of flow rate discrepancies due to potential leaks / 
releases. 

 
A Computational Pipeline Monitoring System to monitor the pipeline for leaks via 
computational algorithms performed on a continual basis is proposed as LDS for DAPL 
Pipeline Project. 
 

• Includes separate ultrasonic meters at each pump station to continuously verify and 
compare flow rates along the pipeline in real-time as part of a leak detection system. 

• This measurement data is immediately analyzed to determine potential product 
releases anywhere on the pipeline system. 

• The mathematical algorithms are based on physics and abide by the conservation 
principles of mass, momentum and energy. 
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• Periodic pipeline integrity inspection programs using internal inspection tools to 
detect pipeline diameter anomalies indicating excavation damage, and loss of wall 
thickness from corrosion. 

• Periodic above-ground Close Interval Surveys conducted along the pipeline. 
• Aerial surveillance inspections will be conducted 26 times per year (not to exceed 3 

weeks apart) to detect leaks and spills as early as possible, and to identify potential 
third-party activities that could damage the pipeline. 

• Mainline valves are installed along the pipeline route to reduce or avoid spill effects 
to PHMSA defined HCAs. 

• Periodic landowner outreach and the implementation of a Public Awareness program 
• Participation in "One-Call" and "Before You Dig" notification systems. 

 

6.3 Comparison of the LDSs 

As seen from foregoing comparison, leak detection system of BTC Pipeline and the one 
proposed for DAPL Pipeline is very similar.  Both are SCADA controlled and computer 
based systems. The system checks the predefined parameters between two control points 
(i.e. valves, pump stations, etc.) and when unexpected changes are perceived in the 
parameters, the system alarms. Then the whole system is closed down by means of 
operator in a control room, the flow rate is stopped, via remote control valves, if it is 
necessary. Moreover, both of the systems are accompanied by route/pipeline surveillance 
inspections to be performed by personnel. 
 
The LDSs do not have self shut-down systems, inherently. The system cannot decide to 
close the pipeline by itself and requires human instruction. Human errorwill always exist in 
the system. Kalamazoo River oil spill is a good example of human error.  
 
On July 26, 2010, a 30-inch pipeline belonging to Enbridge Inc. ruptured near Marshall, 
Michigan and contaminated Talmadge Creek and the Kalamazoo River with hundreds of 
thousands of gallons of crude oil. EPA ordered Enbridge to dredge submerged oil and oil-
contaminated sediment from the Kalamazoo River. From 2010 to 2014 over 1.2 million 
gallons of oil were recovered from the river.  
 
Though alarms sounded in Enbridge's Edmonton headquarters at the time of the rupture, it 
was eighteen hours before a Michigan utilities employee reported oil spilling and the pipeline 
company learned of the spill. Meanwhile, pipeline operators had thought the alarms were 
possibly caused by a bubble in the pipeline and, while for some time it was shut down, they 
also increased pressure for periods of hours to try to clear the possible blockage, spilling 
more oil. [14] 
 
The EA describes only very limited information about LDS system of the DAPL Pipeline.  
Although most leak detection systems are capable of identifying major leaks occurring 
anywhere on the pipeline system, minor leaks are still a big problem for the system and 
often go undetected.  
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There is no information for the accuracy of the LDS proposed for DAPL Pipeline, but BTC 
mentions that the leak detection algorithms is designed with the aim of identifying any leaks 
in excess of 1.0% of BTC full pipeline flow rate in the shortest possible time. If it is assumed 
that the LDS system used on this project adheres to a similar standard, it means that the 
LDS will never alert for the leakage up to 5,700 barrels/day (1.0% of the capacity of 
DAPL). 
 
If that amount of leakage occurs beneath the freshwater Lake Oahe which provides drinking 
water to the individuals, it is inevitable that it will cause catastrophic effects for the users, 
and the leak may not be visibly detected.  All surveillance inspections depends on the 
scenario that the leakage would be visible in the environment, which is not possible in the 
HDD tunnel section. 
 
Although the DAPL EA mentions that A continuous SCADA pipeline monitoring that remotely 
measures changes in pressure and volume on a continual basis at all valve and pump 
stations, is immediately analyzed to determine potential product releases anywhere on the 
pipeline system, the system will be able to notice the leakage only between check points (i.e. 
valves and pump stations), and the amount of crude oil between those points in the pipe will 
be of concern in combating with oil spill. That means more than 9,000 barrel of crude oil 
(volume of pipeline section of 7,500') at a 92 ft depth, If it is case beneath the freshwater 
Lake Oahe with an assumption that block valves are placed at the entry and exit points of 
the horizontal directional drills, that they work correctly.  
 
The time taken to detect a leak will therefore be dependent on the size of the leak and the 
accuracy of the measurement instrumentation. On the other hand, it should be noted that the 
ways of detection of a discharge from a pipeline system is blacked out in Appendix L 
(Facility Response Plan) of the DAPL EA.  Thus, more detailed information is needed so as 
to assess the 10,000 barrel/day oil spill as per worst case discharge given in the EA to 
determine whether it is acceptable or not. 
 

6.4 Combating with Oil Spill 

The actions to be taken by the company personnel when an oil spill is detected are given in 
Appendix L of the DA Project as follows: 
 

• Shut down affected line segment if there is an indication of a leak, 
• Isolate line segment, 
• Depressurize line, 
• Start internal and external notifications, 
• Mobilize additional personnel as required (for combating with oil spill). 

In addition, a general description of various response techniques that may be utilized during 
a response are discussed again in Appendix L for: 
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• Spill on Land (Soil Surfaces), 
• Spill on Lake or Pond (Calm or Slow-Moving Water), 
• Spill on Small to Medium Size Streams (Fast-Flowing Creeks), 
• Spill on Large Streams and Rivers, 
• Spill on a Stream Which Flows into a Lake or Pond, 
• Spill in Urban Areas, 
• Spill in Urban Areas, 
• Spill Under Ice, 
• Spill on Ice, 
• Spill in Wetland Areas. 

 
First, as seen from the Appendix L, all response techniques involves general descriptions, 
and there is no specific response technique explained for freshwater Lake Oahe. It is 
important because, Lake Oahe crossing is the crucial part of DAPL Project. The freshwater 
Lake Oahe is the fourth largest dammed reservoir in the US so as to provide drinking water 
to thousands of individuals. 
 
All response techniques in Appendix L explains mitigating techniques after an oil spill 
becomes visible, but no remediation is given for contaminated water table underneath Lake 
Oahe. 
 
Moreover, dealing with the contaminated soil surrounding the pipeline underneath Lake 
Oahe will be another challenge. No explanation exists in the EA describing how that part of 
the soil will be cleaned or removed at a depth of 92 ft underneath the lake.  
 
On the other hand, bioremediation can be one of the methods to be applied for cleaning up 
oil spills where excavation is impractical. The bioremediation process utilizes beneficial 
microbes, surfactants, micronutrients and bio-stimulants to decompose contaminants 
transforming them into harmless by-products, i.e. water and carbon dioxide. Still, application 
of this method may not be effective 92 ft underneath the lake. [15] 
 
In-site injection techniques can be used to feed the degrader mixture to the required depth. 
Boreholes are constructed in the hydrocarbon contaminated site as well as down gradient 
from it. The newly constructed boreholes are utilized to administer the proposed remediation 
process. The remedial liquid is gravity fed into the impacted area beginning in the source 
area followed by the down gradient portions of the plume. Environmental monitoring occurs 
throughout the process in order to chart the degree of remediation occurring and to compare 
the results with the appropriate criteria. Soil samples for plume delineation and subsequent 
monitoring are taken from appropriate borehole locations and submitted to a recognized 
laboratory for analysis. Following the receipt of the initial soil analytical results, the remedial 
liquid is prepared and gravity fed into the boreholes at the site. In most cases, 21 – 35 days 
after the start of the remediation process, soil samples are collected from the treatment area. 
These interim samples confirm the rate of hydrocarbon degeneration and establish a 
remediation time line. [16] 
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In the foregoing process, it is assumed that the oil spill is stable in contaminated soil and is 
not conveyed to water table.  
 
Indeed, there is also very limited action to be taken for deep contamination, and is obvious 
that these kind of actions will take much more time than excavation, and it is a case study 
whether the pipeline change/repair would be possible in the same location or not. 
 
Consequently, site specific clean-up remediation techniques should be developed for 
contaminated soil and water table beneath the Lake Oahe. 
 

6.5 Oil Spills Experienced in the Past 

The EA anticipates that all of the risks associated with oil spill are low. However, a risk does 
exist, although low, there is always possibility to experience a spill. The subsequent 
examples are evidences of risks that have happened.  
 
They following items indicate that barrels of crude oil are being spilled into the environment 
as depending on different excuses such as weakness in detection, material defects, wrong 
repair and maintenance, human error/factor, etc. If the Lake Oahe is the case, it is obvious 
that the beneficiaries, the related authorities and the locals will faced with bigger problems 
than a case with common oil spill. 
 
In addition, it should be noted that over the last 20 years (1995-2014) there were 10,884 
pipeline incidents in the U.S., 1.5 per day. This included 5,599 ‘significant’ pipeline incidents 
or leaks, or 2 serious events every 3 days. [10] 
 
The graphical demonstration of pipeline accidents including crude oil pipeline accidents in 
the 21st century in US is given in Figure 6.1. 
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Reference: [27] 

Figure 6.1: Pipeline Accidents in the 21 Century in US 

 
The brief summary of information below relates to the selected examples of crude oil 
accidents listed[19]. As seen from the list below, accidents occurs as a result of human 
error, wrong repair of pipeline, material defects, etc.:  
 
2016: 
1. On July 26, 2010, a 30-inch pipeline belonging to Enbridge Inc. ruptured near Marshall, 

Michigan and contaminated Talmadge Creek and the Kalamazoo River with hundreds of 
thousands of gallons of crude oil. EPA ordered Enbridge to dredge submerged oil and 
oil-contaminated sediment from the Kalamazoo River. From 2010 to 2014 over 1.2 
million gallons of oil were recovered from the river. [20] 

2. On February 14, a 6-inch crude oil pipeline broke near Rozet, Wyoming, spilling about 
1,500 gallons of crude oil into a creek bed.  

3. On March 22, about 4,000 gallons of gasoline spilled from a 6-inch petroleum products 
pipeline in Harwood, North Dakota 

4. On April 17, a 10 petroleum products pipeline failed in Wabash County, Illinois, resulting 
in a sheen on the Wabash River. About 48,000 gallons of diesel fuel was spilled. 

5. On June 23, 2016 a Crimson Pipeline crude oil line leaked in Ventura County, California. 
Initial reports said the spill size was from 25,200 gallons to 29,000 gallons, but, later 
reports estimate 45,000 gallons of crude were spilled. 

6. On September 10, a Sunoco pipeline ruptured near Sweetwater, Texas. About 33,000 
gallons of crude oil were spilled. The pipeline was just over a year old. 

7. On October 21, an 8-inch Sunoco pipeline ruptured in Lycoming County, Pennsylvania, 
spilling about 55,000 gallons of gasoline into the Susquehanna River. The river was 
running high at the time. 
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8. On October 24, a pipeline ruptured on the Seaway Pipeline, in Cushing, Oklahoma, 
spraying the area with crude oil. 

9. On December 5, a 6-inch Belle Fourche pipeline spilled 176,000 gallons of crude oil into 
Ash Coulee Creek in Billings County, North Dakota 

 
2015: 
10. On January 17, oil from a broken pipeline seeped into the Yellowstone River, and 

contaminated the water supply 10 miles south of Glendive, Montana. The release was 
from Bridger Pipeline LLC's 12-inch Poplar line, which can carry 42,000 barrels a day of 
crude from the Bakken formation and runs from Canada south to Baker, Montana. 
Bridger Pipeline is a subsidiary of True Cos., a privately held Wyoming-based company. 
The company said in a statement that the pipeline was shut down within an hour of the 
leak.  About 30,000 gallons of crude was spilled, with about 28,000 gallons of crude 
being lost. This spill adds to a history of pipeline malfunctions—in 2011, the Exxon 
Silvertip Pipeline spilled 63,000 gallons of oil into the Yellowstone River two and a half 
hours outside of Yellowstone National Park 

11. On January 21, a petroleum products pipeline in Honolulu, Hawaii ruptured, due to 
external corrosion, spilling about 42,000 gallons of petroleum product, of which about 
22,000 gallons was lost 

12. On February 25, a 26-inch crude oil pipeline in Navarro County near the Town of 
Dawson, Texas, failed, spill about 50 barrels of crude oil. Near the failure, investigation 
showed that the pipe had lost about 80% of its thickness, due to external corrosion. This 
anomaly was not seen in a 2011 test of this pipeline 

13. On March 13 a pipeline Patrol pilot identified an oil sheen on a pond near Tehuacana 
Creek, Texas which was then linked to a leaking 10 inch petroleum products pipeline. 
About 50 barrels of diesel fuel were spilled 

14. On May 19, a Plains All American Pipeline oil pipeline ruptured near Refugio State 
Beach, also near Goleta, California, spilling about 124,000 gallons of crude oil. It is 
referred to as the Refugio Oil Spill 

15. On November 15, work was being performed on a flow control valve, on a Sunoco 10 
inch crude oil pipeline, in Wortham, Texas, when the valve failed, injuring 5 workers, and 
spilling some crude oil. It was later determined that the valve was under 400 psi of 
nitrogen pressure when it was being worked on 

 
2014 
16. On March 6, contractors working for Shell Oil Company hit Shell's Houston-to-Houma 

(Ho-Ho) crude oil pipeline near Port Neches, Texas, spilling 364 barrels of crude oil 
17. On March 18, a 20-inch Mid-Valley Pipeline Company pipeline failed in Hamilton County, 

Ohio, spilling at least 364 barrels of crude oil into the adjacent Oak Glen Nature 
Preserve. Animals in the area were affected 

18. On May 6, Sinclair Oil Corporation pipeline operators detected a pressure drop on a 
pipeline, with the problem being traced two days later to a leak in Knox County, Missouri. 
A mixture of gasoline and Diesel fuel contaminated soil on a farm 
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On October 13, a Sunoco/Mid-Valley crude oil pipeline ruptured, and spilled about 168,000 
gallons of crude oil in Caddo Parish, Louisiana. Wildlife was killed 
 
2013 
19. The 2013 Mayflower oil spill occurred when ExxonMobil's 20-inch Pegasus crude oil 

pipeline spilled near Mayflower, Arkansas on March 29, causing crude to flow through 
yards and gutters, and towards Lake Conway. Wildlife was coated in some places. 
Twenty-two houses were evacuated, due to the fumes and fire hazard. Some estimates 
say the total amount spilled could reach upwards of 300,000 gallons of diluted bitumen 
were spilled. Hook cracks and extremely low impact toughness in the LF-ERW seam of 
the pipe were identified as causes of the failure 

20. On April 30, the Pegasus oil pipeline spilled a small amount of crude into a residential 
yard in Ripley County, Missouri, a month after the same pipe spewed thousands of 
barrels of crude in Arkansas. The Pegasus pipeline was out of service from the 
Mayflower, Arkansas spill, accounting for the minimal amount of oil spilled in Missouri 

21. On July 26, a leaking BP 20-inch crude oil pipeline spilled 50 to 100 barrels of crude oil 
in Washington County, Oklahoma. Some of the crude spilled into a drainage ditch 
leading to a water reservoir 

22. On October 7, authorities were notified of a Lion Oil Trading and Transportation crude oil 
pipeline leak in Columbia County, Arkansas. It was estimated that the leak started on 
September 21. Oil spread into a Horsehead Creek tributary 

On October 29, a Koch Industries 8-inch pipeline spill about 400 barrels of crude oil near 
Smithville, Texas. The oil polluted a private stock pond and two overflow reservoirs 
 
2012 
23. On February 15, 2012, in Arenac County, Michigan, oil was discovered in the soil around 

a 30-inch Enbridge crude oil pipeline. About 800 gallons of crude oil was spilled 
24. On April 28, an ExxonMobil 20/22-inch-diameter pipeline ruptured near Torbert in Pointe 

Coupee Parish, Louisiana, about 20 miles west of Baton Rouge, and crude oil spilled into 
the surrounding area, and flowed into an unnamed tributary connected to Bayou Cholpe. 
About 117,000 gallons of crude were spilled, with about 37,000 gallons being lost. The 
pipeline failed due to a manufacturing defect 

25. A West Shore Pipe Line petroleum products pipeline burst near Jackson, Wisconsin on 
July 17, releasing about 54,000 gallons of gasoline. At least one family self evacuated 
due to the leak. At least 44 water wells nearby were contaminated from benzine in the 
gasoline, including a municipal well. A LF-ERW seam failure was suspected as the 
cause. Further testing revealed that at least 26 other areas on this pipeline needed 
repairs, with 22 within the Jackson Marsh Wildlife Area 

26. An Enbridge crude oil pipeline ruptured in Grand Marsh, Wisconsin, releasing an 
estimated 1,200 barrels of crude oil. The pipeline had been installed in 1998. Flaws in 
the longitudinal welds had been seen during X-ray checks of girth welds 
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2011 
27. On May 7, a threaded connection failed on a Keystone Pipeline pump at a station in 

Sargent County, North Dakota, spilling about 400 barrels of crude oil. Due to a number of 
other leaks on this pipeline system, Keystone's owner, TransCanada Corporation, was 
given a Corrective Action Order by PHMSA 

28. Late on July 1, a 12-inch Exxon Mobil crude oil pipeline. also known as the Silvertip 
Pipeline, ruptured, and spilled about 63,000 gallons of oil into the Yellowstone River in 
south-central Montana. There was confusion in the pipeline control room, causing a 
delayed pipeline shutdown. Some residents of Laurel, Montana had to be evacuated. 
The break near Billings fouled the riverbank and forced municipalities and irrigation 
districts to close intakes. Exxon later increased the spill size estimate to 1500 barrels in 
January 2012 after seeing the damage to the pipeline.[312] About 140 people were 
evacuated starting about 12:15 a.m. Saturday due to concerns about possible explosions 
and the overpowering fumes. All were allowed to return after instruments showed 
petroleum odors had decreased, although no information was available regarding the 
concentrations of benzene in air. Speculation involves high water flow in the Yellowstone 
River may have scoured the river bed and exposed the pipe. Consequently, with three oil 
refineries are located in the Billings area, the fire chief for the city of Laurel said he asked 
all three to turn off the flow of oil in their pipelines under the river after the leak was 
reported. Exxon Mobil and Cenex Harvest Refinery did so, and that Conoco Phillips said 
its pipe was already shutdown. Cenex had a release into the Yellowstone River in 
September 2002. Exxon Mobil later announced the cleanup would cost $135 million. In 
2015, Exxon Mobil was fined $1 million by PHMSA for this incident. 

 
2010 
29. On January 2, Enbridge's Line 2 ruptured near Neche, North Dakota, releasing about 

3,784 barrels of crude oil, of which 2,237 barrels of were recovered. The cause was a 
material defect 

30. On March 1, at about 8:10 am, Mid-Valley Pipeline identified a release of crude oil in the 
manifold area of the Mid-Valley tank farm in Longview, Texas. Crude oil was observed 
"gushing" from the soil in the manifold area. About 198 barrels of crude oil were 
estimated to have been released and 196 barrels were recovered from the secondary 
containment area within Mid-Valley's site 

31. On April 5, a crude oil pipeline ruptured near Green River, Wyoming. At least 84,000 US 
gallons (320,000 L) of crude were spilled. Corrosion in the pipeline was the cause 

32. The Red Butte Creek oil spill. On June 12, a Chevron crude oil pipeline, damage by 
lightning, ruptured, causing 800 barrels (130 m3) of crude to spill into Red Butte Creek in 
Salt Lake City, Utah. Crude then flowed into a pond in Liberty Park 

33. On July 26, the Kalamazoo River oil spill: Enbridge Energy Partners LLP (Enbridge), 
reported that a 30-inch (760 mm) pipeline belonging to Enbridge burst in Marshall, 
Michigan. Enbridge had numerous alarms from the affected Line 6B, but controllers 
thought the alarms were from phase separation, and the leak was not reported to 
Enbridge for 17 hours. Enbridge estimates over 800,000 US gallons (3,000,000 L) of 
crude oil leaked into Talmadge Creek, a waterway that feeds the Kalamazoo River,[252][253] 
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whereas EPA reports over 1,139,569 gallons of oil have been recovered as of November 
2011.[254] On July 27, 2010, an Administrative Order was issued by U.S. EPA requiring 
the performance of removal actions in connection with the facility. The Order requires 
Enbridge to immediately conduct removal of a discharge or to mitigate or prevent a 
substantial threat of a discharge of oil and to submit a Work Plan for the cleanup 
activities that was to include a Health and Safety Plan,[255] as required by 29 CFR 
1910.120 (HAZWOPER). In 2012, the NTSB later cited known but unrepaired cracks and 
external corrosion as the cause 

34. On August 10, the U.S. Environmental Protection Agency (EPA) and the Justice 
Department announced that Plains All American Pipeline and several of its operating 
subsidiaries have agreed to spend approximately $41 million to upgrade 10,420 miles 
(16,770 km) of crude oil pipeline operated in the United States. The settlement resolves 
Plains' Clean Water Act violations for ten crude oil spills in Texas, Louisiana, Oklahoma, 
and Kansas, and requires the company to pay a $3.25 million civil penalty 

35. On September 9, a pipeline leaked crude oil near Lockport, Illinois. EPA officials said the 
spill was near wetlands that house several endangered species. Federal officials said 
about 270,000 US gallons (1,000,000 L) of oil were released in Lockport and Romeoville, 
about 35 miles (56 km) southwest of Chicago 

36. On December 21, a crude oil pipeline was discovered leaking into the Dominguez 
Channel in the Port of Los Angeles. Over 1,000 gallons of crude oil was recovered, but 
the pipeline company was alleged to have failed to report the spill to State or Federal 
pipeline authorities. A 61 count criminal complaint was later filed in this accident 

 
2009 
37. From December 3 to 4, a Minnesota Pipeline carrying crude oil leaked in Todd County, 

Minnesota, spilling about 5,000 barrels of crude. Pipeline workers on December 3 had 
been repairing sections of the 16-inch pipe in a rural area, left on the afternoon of 
December 3, and the spill occurred during the evening hours of December 3–4 

 
2008 
38. On January 11, a Belle Fourche maintenance crew damaged its own pipeline, spill about 

11,100 gallons of crude in Alexander, North Dakota 
39. On August 10, a 20-inch crude oil pipeline ruptured near Golden Gate, Illinois. About 

243,000 gallons of crude were spilled, with about 33,000 gallons being lost. The cause 
was listed as a pipe seam failure 
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7 GEOLOGICAL ASSESSMENT 

7.1 Regional Geologic Setting 

North Dakota lies within the Interior Plains, a vast region stretching from the Rocky 
Mountains to the Appalachians. In North Dakota, the Interior Plains are divided into two 
major physiographic provinces by the Missouri Escarpment. To the north and east of the 
escarpment lies the Central Lowlands Province, characterized by its glacially smoothed 
landscape. To the south and west, the Great Plains Province rises gradually westward 
toward the Rocky Mountains.  
 
The proposed alignment at the west of the Missouri River (Lake Oahe) crosses the Missouri 
Plateau, which has been so thoroughly dissected by the Missouri River and its tributaries. 
On the other hand, the east of the Missouri River (Lake Oahe) crosses the Coteau Slope, 
which is a rolling to hilly region that contains both glacial and erosional landforms. 
 

7.2 Site Geology 

The geological formations encountered at the proposed pipeline crossing at the Lake Oahe 
Site in Morton and Emmons Counties at approximate milepost (MP) 166 are as follows: 

1. Fox Hill Formations - Late Cretaceous Age (99.6 million to 65.5 million years ago): Fox 
Hill Formation consists of olive brown sand, shale and sandstone derived from marine 
shoreline and offshore sediments and can be up to 400 feet thick (USGS Mineral 
Resources). The Formation includes aquifers that are one of the most economically 
important aquifers in Morton and Emmons counties. 

2. Coleharbor Formation - Holocone Age (11,700 years to present): Coleharbor Formation 
overlies the Fox Hill Formation on the east side of the Lake Oahe. The formation consists 
of sand and gravel river sediments. 

The Pierre Formation may be encountered below the Fox Hills Formation, particularly on the 
east side of Lake Oahe. The Pierre Formation primarily consists of dark grey shale derived 
from marine offshore sediment (Bluemle, 1979), (Bluemle, 1984), (USGS Mineral 
Resources). It is considered the base of the active near-surface aquifers, because it is thick 
and relatively impervious.  
 

The near surface soil types likely to be encountered at the Lake Oahe Crossing Site are: 

• Silt loam and clay loam derived from loess and clayey alluvium on the west side of 
Lake Oahe, 	  

• Silt loam and loam derived from alluvium and sedimentary bedrock on the east side 
of the lake.	  

Surficial materials and bedrock as described above is likely to be encountered below these 
surficial soils (NRCS Soil Survey). 
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7.3 Surface Description  

The entry point of the crossing is located approximately 950 feet east of Lake Oahe, in a 
gradually sloping cultivated field. The entry point is at an elevation of roughly 1638 feet 
(North American Vertical Datum [NAVD] 88). Westward from entry, the ground surface along 
the proposed HDD alignment slopes gradually downward toward Lake Oahe where the 
ground surface remains relatively flat at an elevation of approximately 1605 feet NAVD 88. 
The ground surface slopes steeply upward approximately 600 feet from the west bank where 
it begins to slope more gently up to the conceptual exit point at roughly 1705 feet NAVD 88.  

7.4 Subsurface Description 

Subsurface conditions were explored at the site by drilling seven geotechnical borings (LO-
B-1 through LO-B-7), which were drilled to depths of up to 235 feet below ground surface 
near the alignment of the proposed crossing. Soil samples were generally obtained from the 
borings at 5-foot depth intervals. Soil samples were visually classified and collected. 
Laboratory tests, including moisture content determinations, sieve analyses and Atterberg 
limits were completed on selected samples from the borings. 

In general, the subsurface conditions encountered in the borings consist predominantly of 
medium stiff to hard clay with varying amount of sand, overlaid by medium dense to very 
dense sand with varying amounts of silt, clay and gravel. A thin layer of gravel was 
encountered at boring LO-B-7. 

The HDD profile was designed to a depth to help provide adequate cover beneath the Lake 
Oahe and to avoid the gravelly sand units observed in borings LO-B-3 and LO-B-4. 

As for the groundwater conditions, groundwater was not observed in the borings at the time 
of drilling.  

7.5 Overall Assessment 

In consideration of the subsurface conditions observed in geotechnical explorations, detailed 
HDD constructability review and review of Michels’ drill plan for this installation, it is stated in 
EA Report that the proposed Lake Oahe HDD is feasible. On the other hand, as it is 
mentioned in Appendix D, variations in subsurface conditions are possible between the 
explorations. Furthermore, although not encountered in the borings, Pierre Formation can be 
problematic during the drilling due to sloughing that could occur when the freshwater 
contacts with shale. 

The risk for earthquakes is very low throughout North Dakota.  

Considering the landslide risk, the Lake Oahe crossing is not on lands that are listed as 
prone to landslides by North Dakota Geological Survey (see Official Letter of North Dakota 
Geological Survey dated April 16, 2015 [page 1014 in DAPL EA Report]).  Conversely, the 
DAPL EA, Section 3.1.3.1 states that some parts of the HDD work area could be susceptible 
to landslides.    
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8 CONCLUSION 

Our assessments on The Lake Oahe HDD crossing are summarized as follows: 
 
1. Many documents are withhold from public, and some sections of the DAPL EA are 

blacked out. This situation causes lack of knowledge during assessment process. 
2. From the technical point of view, it seems possible to place 30" pipe at 92 ft depth, 7,500' 

(2,290 m) long underneath Oahe via HDD construction method, although it is not an 
industry standard work for crude oil as the product fluid. 

3. Subsurface conditions may also vary with time, and variations in subsurface conditions 
are possible between the explorations. Permeable and unstable geological levels may 
cause problems during construction period of the HDD line. As per the information 
owned, no geological constrain is identified. 

4. The experiences reveals that the contractor and operator of DAPL will face with many 
challenges and risks during construction and operation period beneath the Lake Oahe. 

5. The amount of 10,000 barrels/day spill oil as per worst case discharge could not be 
verified due to lack of information in the DAPL EA. 

6. There is no mechanism to prevent the release of crude oil into freshwater Lake Oahe 
and water table via some connected aquifers. 

7. The DAPL EA offers no methodology to combat oil spill and cleaning of contaminated 
soil underneath the Lake Oahe at 92 ft. 

8. The Lake Oahe is not just a lake: 
It is classified as Class I water as per Section 33-16-02.1 of the North Dakota 

Administrative Code, 
It is a freshwater lake supplying drinking water to thousands of individuals in the 

local area and millions more downstream 
It is the fourth largest dammed manmade reservoir in the US, 
It has a freshwater treatment plant, but the plant has no ability to treat benzene to 

be originated from oil spill,  
All of the member tribes to the Great Sioux Nation have both treaty-based and 

statutory rights to the waters of Lake Oahe, which are considered sacred by the 
Tribe and the Oceti Sakowin. 

9. The route alternative assessment methodology of DAPL is lacking and inadequate. 
Other routes could be selected instead of passing through the Lake Oahe. Because 
placing of 30" pipe at 92 ft depth in 7,500' long underneath Lake Oahe via HDD 
construction method has more potential to cause devastating effects on the environment 
and on the individuals than the other alternatives.  

10. The LDS is blind to detect minor leakages, and it may take too much time to detect 
meanwhile water sources can be polluted. 

11. The LDS and SCADA systems are never designed to shut-down themselves when every 
alarm sounds, as usual. The shut-down is decided by SCADA personnel and/or 
managers of the pipeline. The human factor/errors always exist in the system.  

 
Consequently, we believe that the alternative route assessment study should be re-
performed in an acceptable methodology with detailed information and the results should be 

Wilson Decl. Attachment A 0166

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 171 of 234



Assessment of the Dakota Access Pipeline 

January 5, 2017 58 

re-discussed. As per the indicative assessment of route alternatives performed with limited 
information in this report reveals that the route proposing the crossing of freshwater Lake 
Oahe is not the best alternative.  
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The proposed pipeline crossing the Missouri River and Lake Oahe is in Section 10 T134N 
R79W in Morton County North Dakota. It comes back to surface in Section 11 T134N R79W in 
Emmons County North Dakota.  

 

Surface   
The surface bedrock in the area is the Hell Creek Formation which has sands and shales. The 
Hell Creek is underlain by the Fox Hills formation which is distinguished by a general coarser 
sand with greenish tint and glauconitic. The Fox Hills is outcropping in Sioux and Emmons 
Counties, where it comes to the surface.  

The Hell Creek and Fox Hills formations are the major aquifers in the state and many residents 
depend on these formations for the water usage. These are regional aquifers for not only North 
Dakota but also other surrounding states.  

The Fox Hills has 3 different members 1)an upper sandstone, 2)a sandstone, siltstone, and shale, 
and 3) a lower sandstone. The thickness of the interval is between 30 and 100 feet in the area of 
the crossing. The Fox Hills is listed and the surface rock in the area, however in the river valley 
the Quaternary alluvium is present before the Fox Hills is encountered.  
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Subsurface  
Below the Foxhills is the Pierre Formation that is generally considered and aquitard due to its 
low hydraulic conductivity. The Pierre is a dark grey to black shale that has low strength and 
has the potential cause of landslide in the area around the area, in the southern part of Sioux 
County.  

The Pierre Shale is a marine shale that has bentonitic zones that are unstable the clays in the 
interval are dominantly illite and smectite. Theses clays are unstable when wet and borehole 
stability will be a major problem while drilling the interval. A wellbore stability needs to be 
done especially with the large hole that will be drilled. As a hole diameter increases the stability 
becomes more of an issue.  
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Thank you. 

 

Ronald Rovenko 

Consulting Petroleum Engineer 

56 Howland Ter 

Worcester, MA 01602 

218-230-4389 
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Assessment and Review 
Dakota Access Pipeline Environmental 

Assessment Terrestrial and Aquatic Organisms 
Gillian Bowser Ph.D. 

January 2017 
 
 

The Dakota Access Pipeline “DAPL”) project in North Dakota crosses Lake Oahe above 
the intake waters for the Standing Rock Sioux Tribe. At the request of the Fredericks, Peebles & 
Morgan, the representative law firm for the Cheyenne River Sioux Tribe, an analysis and 
assessment was conducted on the DAPL Environmental Assessment issued by US Corps of 
Engineers (“USACE”) with a mitigated finding of no significant impacts. During the preparation 
of this review two events (1) the denial of the permit by USACE and the start of a full 
Environmental Impact Assessment (“EIS”); and (2) the release for public review of the Draft 
Missouri River Recovery Management Plan and Environmental Impact Statement that includes 
the same areas under the DAPL proposal. In light of those two events, this summary highlights 
the gaps in the Environmental Assessment (“EA”) for DAPL and concerns raised by the 
associated Missouri River Recovery Plan (MRRP, 2016) with regard to the conservation of 
endangered species and critical habitat designations. While the existing DAPL EA is being 
replaced with a full Environmental Impact Statement as ordered by USACE on December 4th, 
2016; the core deficiencies in the original EA will be highlighted in this assessment as they will 
be important areas of concern for the final EIS process to address. 

 
The DAPL EA analysis in this review focused on two key areas: (1) response approaches 

within aquatic environments in event of a spill event; and (2) adequate analysis of the presence 
of the listed species by the surveys conducted in preparation for this report. The EA focuses on 
the federal flowage easements including on the upper end of Lake Sakakawea and the second 
by Lake Oahe in Morton and Emmons Counties, North Dakota. Data sources included peer 
reviewed scientific literature through Web of Science and Academic Primer search engines. 
Additional citizen science data were assessed through ebird (http://ebird.org/content/ebird/), 
inaturalist (http://www.inaturalist.org), and other citizen science datasets that had expert 
verification systems following Cornell 
Ornithology(http://www.birds.cornell.edu/Page.aspx?pid=1478) guidelines or Xeres Society 
(http://www.xerces.org) parameters. All citizen science datasets were accessed between 
December 1, 2016 and January 4, 2017. 

 
This analysis focused specifically on the water crossing of the pipeline at Lake Oahe and 

associated ecological issues. The following assessment focused on species of concern that were 
not sufficiently addressed in the initial EA. While other listed and endangered species occurred 
in the project area (such as the grey wolf and black footed ferret), these species are not discussed 
in detail below. One additional species, the northern long-eared bat (Myotis septentrionalis) 
occurs within the project range and is potentially impacted by the right-of-way activities 
associated with pipeline maintenance.  
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There are three areas of deficiency from the EA that should be addressed in full by the EIS: 
 

1. Oil spill response timing: The EA fails to evaluate the risk of oil spills and the impacts 
of response time in sensitive environments; such delays lead to Bioaccumulations and 
toxicity in benthic organisms: The ability to respond to spills in a timely matter is 
overstated by the EA and leads to potentially serious long term impacts on aquatic 
biodiversity. 
 

2. Impacts moving up the food chain: The ability to address spills within the environment 
at the benthic organism level is not addressed in the EA which can potentially harm at risk 
associated fisheries and wildlife. . 
 

3. Survey approaches for species detection: Survey approach for endangered species in the 
area was insufficient to detect those species and the surveys were conducted at seasonally 
inappropriate times for the organisms in question. 
 

4. Other ancillary actions: The recent release of the Missouri River Recovery Plans has 
impacts on the proposed action and current EIS . These two actions need to be in 
congruency in the management of endangered species and the identification of critical 
habitat. 

 
I. Oil spill response timing and benthic organisms 
 

Sweet light crude oil’s toxicity is a function of the concentration of its constituent 
compounds and their toxic effects, along with their solubility (and bioavailability) in water 
(Almeda et al, 2013). Aquatic invertebrates in fresh water environments represent the greatest 
threat to bioaccumulation of toxicity into the food chains especially emerging invertebrates such 
as freshwater copepods, daphna and caddis flies (Pelletier et al., 1997; Almeda et al., 2015; 
Almeda et al. 2016). While benzene is considered one of the immediate threats from crude oil 
spills, the response time is a strong determinant of both the uptake into the food chain of other 
toxins and the recovery time of benthic organisms and other fresh water microorganisms 
(Bhattacharyya et al. 2003).  

 
Copepods, for example, ingest droplets of crude oil and introduce these toxins into the food 

chains (Almeda et al. 2013; Almeda et al. 2016). Longer exposure times in the water column 
where crude oil breaks into smaller droplets increases the uptake by these organisms and 
evidence that exposure to sunlight in the water column increases the toxicity of crude oil to these 
organisms as well as larval fish (Nicodem et al. 1997; Barron & Ka’aihue 2001; Klerks et al., 
2004; Seurot, 2010; Lee et al. 2012; Wu et al. 2012). Based on the response time and extent of 
spill, recovery lag for benthic communities increases dramatically with delayed response time 
(Reynoldson 1987; Levesque et al. 2007) and in many cases, the resulting clean-up for delayed 
response (such as removal of contaminant sediments that have settled), the recovery lag of a 
robust benthic community can be significantly delayed leading to impacts further up the food 
chain on predators such as the pallid surgeon and other fisheries. (Klerks et al. 2004; Debruyn 
et al. 2007; Fefilova, 2011).  

Wilson Decl. Attachment A 0177

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 182 of 234



DAPL Environmental Assessment 
Terrestrial and Aquatic Organisms 
January 2017 
 

 
Page 3 of 14 

Accordingly, delays in spill detection in fresh water environments have cascading effects 
that move within the food chain and can delay recovery for many groups of aquatic organisms for 
significant time (Barron et al. 2003). In addition, delayed response time variables also changes the 
acute toxicity as aquatic organisms demonstrate increasing sensitivity on repeat or prolonged 
exposure to some toxins (Koelmans et al, 2001; Levesque & Dube 2007; Hook & Osborn, 2012). 
For a truly conservative estimate of the impacts of a potential oil spill on fresh water aquatic 
environments, the spill scenarios should reflect the cascade effects of any delayed responses 
and address factors in detection that would lead to potential delays (see USACE 2016 table 3-
7, page 47). 
 

II. Bioaccumulation in the food chain 
 
Delayed response times, extreme weather and ice can compound issues of the uptake of 

oil toxins into the food chain. Spill detection or false alarms through ice trap or jams around 
equipment may further slow the detection of oil released below the water surface and at cross 
points where ice can trap crude oil in the water column and prolong contact with benthic 
organisms (Miller et al. 1978; Levesque & Dube 2007). Sub-freezing temperatures during the 
winter months could cause ice to form on the surface of Lake Oahe and the Missouri River. This 
layer of ice will trap oil released below the lake’s surface and prevent benzene evaporation from 
occurring at the surface, but also reduce detection from aerial surveys, delay equipment transport 
times and significantly slow clean-up efforts.  

 
Therefore, during the winter, while evaporative loss will be negligible, the ice layers can 

create the opportunity for longer contact between the crude oil and the water column (Young & 
Mackie, 1991; USACE 2016). Winter releases have the potential for more complicated clean-up 
with the removal of contaminated sediments hampered by ice further delay recovery time for 
benthic organisms. Lastly, vacuum trucks and other clean-up efforts also greatly impact benthic 
communities (through increasing sediment and disturbing benthic environments to remove 
contaminated muds) that in turn slow recovery time impacting future prey base for top level 
predators in the area (USACE 2016 section 3.2.2.2). If no active remediation activities were 
undertaken, dispersion (through decreasing droplet sizes and photo- decay of oil elements) may 
facilitate a return to preexisting conditions in both soil and groundwater; however, the delay in 
recovery of benthic biodiversity will be significant leading to reduction of critical prey bases for 
larger predators such as the pallid sturgeon, least tern or piping plover for substantial periods of 
time. Such delayed returns of benthic diversity to pre- spill has been documented in numerous 
incidents for freshwater and northern climate conditions (Barron & Ka’aihue, 2001; Barron et al, 
2003; Levesque & Dube 2007; Fefilova, 2011).Response timing to oil spills needs to be fully 
addressed in the EIS with discussion of impacts on benthic environments by both the spills 
and clean up approaches. 

 
Least tern and Piping Plover. Interior least tern (Sternula antillarum) and piping plover 

Charadrius melodus) share similar nesting characteristics with cryptic and hard-to-detect young. 
Both species are in decline due to loss of preferred habitat created by high river flows and inter- 
annual variability in large river systems (Buenau et al. 2013; Anteau et al., 2012; Riche et al., 
2014; Bueneau, 2015; MRRP, 2016). For bird species, different life histories and food habits 
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will lead to different impacts to the two endangered species. The risk of delayed response to oil 
spills can lead bio-toxic accumulation on the food chain through the prey species of both species 
which includes macroinvertebrates (piping plovers) and small fish species (least terns) (Sanchez 
& Caldwell, 2008). The primary diet of adult least terns  consists of small fish usually in the 
cyprinids. Piping plovers eat insects and aquatic macroinvertebrates found in shallow beaches 
(https://www.allaboutbirds.org/guide/Piping_Plover/lifehistory). Both cyprinids and aquatic 
macroinvertebrates have well documented sensitivities to oil contaminants in both fresh and 
marine environments with the most common immediate impact is a decline in population as well 
as ingestion of oil materials with potential upcycle to predators and human health (Balcioglu, 
2016). 

 
Pallid Sturgeon: Suitable habitat for the pallid sturgeon (Scaphirhynchus albus) occurs at 

the Missouri River and Lake Oahe crossings (USACE, 2016; Jacobson et al., 2016, MRRP, 
2016). The pallid sturgeon is a large long-lived benthic fish and endangered native species in the 
Missouri River systems. The pallid sturgeon has experienced population decline associated with 
changes in the river flows through flood control, irrigation and the like along with exposure to 
contaminants from industrial and agricultural pollutants (Jacobson et al. 2016). While juvenile 
pallid sturgeons eat macroinvertebrates and benthic organisms, adults are predators of cyprinids 
and other small fish species. Both macroinvertebrates and cyprinids can bio-accumulate toxins 
through ingesting oil droplets or other organisms exposed to toxins (Phanwichien et al., 2010). 
While the short term impacts on the pallid sturgeon are reduced through the use of HDD 
technology for pipeline construction, impacts on prey species from delayed responses to any oil 
spills would have impacts on the sturgeons themselves and potential for bioaccumulation in long-
lived mature pallid sturgeons is unknown. The only potential source for indirect impacts on pallid 
sturgeon associated with the HDDs that is noted in the EA is an “…inadvertent release of non-
toxic bentonite mud (used for lubricating the drill path) into the water body” (USACE 2016 ps. 
67). 
 

The suggested response for removing released mud materials suggests greater impact to 
the prey base for the pallid sturgeon and a longer recovery time for the benthic 
macroinvertebrates that juvenile pallid sturgeon depend on. There is little documented evidence 
that pallid sturgeons easily relocate when their habitat is disturbed (Jacobson et al. 2016; MRRP, 
2016). Further, the EA released by USACE suggests that. “…if pallid sturgeon were present in 
the area where the spill or leak occurred, they would likely relocate outside of the contaminated 
area” (USCAE 2016 section 3.4). However recent data in the Missouri River Recovery plans 
and scientific models suggest that adult and juvenile pallid sturgeons use different prey bases in 
different habitats that also differ seasonally and responses to disturbances to those prey bases is 
not well known. Changes in prey base structure may be one of the causes for the continued 
decline of the pallid sturgeon especially as native cyprinids have also declined in some river 
systems (Winders et al., 2014; Jacobson et al. 2016). In section 4.4.5 (USACE 2016), the EA 
notes that “The US Fish and Wildlife Service (“USFWS”) (2014c) Revised Recovery Plan for the 
Pallid Sturgeon (Scaphirhynchus albus) specifically addresses the potential effects of energy 
development such as oil and gas pipelines on pallid sturgeon.”. It states that while a rupture of a 
pipeline within sturgeon habitat could pose a threat, the impacts would be localized and the 
magnitude of the impact would be dependent on the quantity and timing of the material released 
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(USFWS, 2014c). The impact on benthic organisms and cyprinids are considered one of the 
contributing factors of the decline of the pallid sturgeon throughout its range and impacts 
on these prey bases need to be considered as part of the full EIS. 

 
III. Species detections and survey approaches 
 
Least Tern and Piping Plover. Citizen science observation records such as iNaturalist, 

ebird and others have recorded observations for both species on Lake Oahe and near the proposed 
project. Least tern nests are recorded less than 0.5 miles from the project sites (USFWS, 2016, 
ebird and iNaturalist databases). For least tern the primary concerns for the proposed project are 
both nesting disturbance during construction (with the potential of limited capacity for expert 
identify least terns nesting in the area during construction) and impacts from bio-accumulation 
(cumulative impacts) from fisheries prey bases from an oil spill event. For the piping plover, the 
impacts are different given the life history and feeding habits. Despite the common use of 
sandbars, the two species do have differing life history traits and the piping plovers is potentially 
at risk for bio-toxic impacts because of its prey base of both terrestrial and aquatic macro 
invertebrates including many copepods known to ingest oil droplets (see response section above; 
Buenau et al, 2015; Almeda et al. 2015, 2016).  

 
Additionally, population models also suggest different density dependence parameters 

between least terns and piping plovers on sandbars (Buenau et al. 2015). While the DAPL EA 
determined that “…the Proposed Action may affect, but is not likely to adversely affect the 
interior least tern [..] or piping plover…”, the contention of individuals moving to other areas 
of suitable habitat in the immediate area are curious as the available habitats are extremely 
limited and loss of habitat is the leading cause of population decline in the area (USFWS 2017). 
In addition, while the DAPL EA failed to detect nesting least terns or piping plovers in the area 
(USACE 2016 ps 63) based the pedestrian surveys, there are regularly recorded observations of 
these species within 0.5 miles of the proposed project through well-established citizen survey 
databases on birds (ebird database for example contains details on breeding seasons and best 
times to observe birds in different habitats; iNaturalist database includes “graded” observations 
based on the submitters experience). While such databases can establish presence of a species 
within an area, more detailed surveys should be completed during the appropriate timing to 
detect species present before nesting pairs can be accurately located. 

 
Both species can be difficult to detect through pedestrian surveys given the highly 

seasonal occupation rates and off-season similarities with other non-endangered shorebird 
species (Best 1981). Impacts on both species within the project area are potential given the 
characteristics of these species, potential misidentification or disturbance due to construction 
during nesting seasons. In addition, both species are relatively long-lived with the oldest 
recorded least tern at 23 years and the oldest piping plover at 13 years based on banding data 
(USGS 2015).  

 
In Section 4.4.3 of USACE 2016, The USFWS (2009b) 5-Year Review for the piping 

plover is cited along with specific impacts from oil and gas activities in North Dakota. While 
the EA suggests that preferred habitat for the piping plover does not occur in the area, there is 
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ample evidence of piping plover use of sandbars associated with least terns and other nesting 
birds within Lake Oahe and Lake Sakakawea. Since least terns and piping plovers have both 
been repeatedly observed in the areas immediately surrounding the proposed pipeline, the 
full EIS needs to address nesting endangered and threatened bird species in more detail. 

 
Rufa Red Knot: The rufa red knot is considered a rare migrant in North Dakota (NDGFD 

2013). The species may occur annually somewhere in the state although in extremely low 
numbers. The archives of the ND-BIRDS listserv contain 20 records of the rufa red knot in North 
Dakota from 2000 to 2013 (USFWS 2016). In the Missouri River Recovery plan (MRRP, 2016), 
USFWS notes that there are “…approximately six records in eBird over that same time period. 
North Dakota Bird Note records prior to 2000 reveal similar numbers of observations (i.e., 
roughly one to two observations per year). Most observations occur in mid-May and mid-
September. Almost all sightings are of one to three individual birds, with a few exceptions. In 
May 2005, 25 red knots were observed at Long Lake NWR. In July 2009, 13 were observed at 
the West Fargo Sewage Lagoons, and in May 2012, 8 red knots were observed at New John’s 
Lake. While there is no coordinated monitoring effort for red knots or other migratory 
shorebirds in North Dakota…” Databases indicate that while rare, red knots do occur in the 
project area and have repeated demonstrated presence in citizen science databases.  

 
The results of the habitat assessment field surveys are inadequate to determine whether 

rufa red knots are using stopover habitats that are present at the Lake Oahe crossing. It is not 
known how easily migratory birds such as the rare rufa red knot shift stopping points and the 
lack of such data is a critical consideration for the EIS. If the inadvertent release of non-toxic 
drilling mud were to occur when rufa red knots were present, it could be catastrophic to the 
endangered species given the limited of suitable habitat in the area. 

 
In section 4.4.4 of the EA (USACE 2016 ps 68), it is acknowledged that according to the 

Final Rule (79 FR 73706) for the red knot (USFWS, 2014b), “…the USFWS considers oil and 
gas activities as a secondary threat, especially …[including] loss of stopover habitat from 
conversion of natural wetlands (e.g., prairie potholes) to croplands and development (including 
oil and gas exploration).” Documenting the occurrence of red knots and stop over habitats 
needs to be completed for the project area and correlated with citizen science observations 
that suggest that the species is present. 

 
Lepidopterans: In the EA, Dakota Access “…conducted pedestrian surveys of the 

workspace within the Project Area at the flowage easements in September 2014 and July 2015 
and at the Lake Oahe crossing in April 2015 to assess suitable habitat for listed species” (pgs 
63 section 2.3.2). Invertebrate species of concern in the area include two endangered terrestrial 
insects of the lepidoptera (Dakota Skipper and Poweshiek Skipperling). Given the limited 
pedestrian surveys and timing of the surveys (late summer and early fall), the probability of 
detecting these cryptic species occurrences was extremely low. 

 
The final decision to list the Dakota skipper (Hesperia dacotae) as threatened with a 4(d) 

rule and the Poweshiek skipperling (Oarisma powesheik) as endangered was published October 
23, 2014. The final decision to designate critical habitat for the Dakota skipper and Poweshiek 
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skipperling is in the October 1, 2015, Federal Register. O. Poweshiek is a large member of the 
Oarisma genus and it is frequently confused with O. garita, a smaller and darker member of the 
same genus (Howe, 1972). O. Powesheik prefers tall grass prairie and prairie fens and was 
common in the Dakotas but due to loss of habitat, the species is now highly endangered and may 
be completely expatriated from North Dakota. If the species occurred in the project area (only 
along prairie fens on large inlet margins), the only way to detect species presence would be 
through focused surveys by experts during the early spring flying times of the skipper and in 
areas where their preferred nectaring sources are still intact. While records indicate that the 
species may have once occurred in the Lake Oahe general area, it is difficult to detect without 
expert observers. 

 
The Dakota Skipper is another prairie species that is difficult to identify and easily 

confused with closely related members of the Hesperiidae. Skippers are smaller dull-colored 
butterflies who are also rapid flyers and who use monocotyledonous plants (grasses and sedges) 
as hosts. Dakota skippers are attracted to mud and decaying matter and mud-puddling is a 
common behavior that concentrates the Dakota skippers and allows for identification of species 
(Howe, 1972). Critical habitat for the Dakota skipper is located along the Missouri River (unit 
12—USFWS Dakota Skipper Recovery Plan 2016); however, this unit is just outside of the 
immediate project area. While the general habitat range includes the project area, individuals 
have not been cited in the area other than on a Xeres Society count in 1994 (A. Swengel, 
personal blog, 1994). Dakota skippers are listed as a species of concern within the Missouri 
River Recovery Plan and included in the current public review. The occurrence of Dakota 
skippers in the general area should be examined using appropriate survey timing and 
known behavioral traits. 

 
Other bird species: The Whooping crane (Grus Americana) is a large migratory bird that 

uses the Central Flyway migratory routes that crosses over the Missouri River and Lake Oahe. 
Oil and gas activities are considered a threat mostly in the wintering grounds of the whooping 
crane  (Gulf of Mexico area) along with loss of habitat at stopover points along the flyway which 
would include wetlands and croplands. Whooping cranes were last spotted in Morton County in 
2007 twp miles from the proposed action (www.ebird.org database accessed January 4, 2017). 

 
IV. Ancillary Actions 
 
As required by the ESA, the status of each species listed as threatened or endangered is 

evaluated every five years by USFWS to assess its recovery and determine if a change in its 
listing status is warranted. In addition, new actions such as corresponding recovery plans or new 
lists must be taken into account as the data become available or new data change. The new 
Missouri River Recovery Plan (MRRP, 2016) is out for public review and the management 
sections of Lake Oahe for the DAPL project will be impacted by the MRRP process along with 
guidance for listed species such as least terns, piping plovers and pallid sturgeons. Guidance on 
populations surveys, determining nesting habitats and use parameters, critical habitat and species 
reintroductions (pallid sturgeons) are included within the actions of the proposed Missouri River 
Recovery Plan and should be considered in congruence with any EIS for the DAPL action. 
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Conclusion 
 

In conclusion, an assessment of the EA for the DAPL project demonstrated several areas 
of deficiency including: timing of species surveys, oil spill response time measures including 
potential cascading impacts of a delayed response, and species detection. As the EA has been 
replaced by the ongoing EIS process, these topics should be monitored in a review of the draft 
EIS when it is released to the public. 
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“Examining the Potential Adverse 
Impacts of the Dakota Pipeline Crossings 
to the Water Quality at the Cheyenne 
River Sioux Tribe Water Intake in the 
Missouri River” 
Prepared By: Hooshang Nezafati, PhD. 

 

1. INTRODUCTION  
 
 

 

The Dakota Access Pipeline (“DAPL”) Project is being built by Texas-based Energy 
Transfer Partners and is designed to transport as many as 470,000 barrels of crude oil 
daily from North Dakota to Illinois for almost 11,000 miles.  The conduit, which would 
move almost 20 million gallons of crude oil per day at 1,440 psi through pipe with walls 
less than an inch thick (the range is between 0.429 and 0.625 inches thick, according to 
Energy Transfer Partners, the company building the pipeline), could foul key agricultural 
and drinking water resources for the Cheyenne River Sioux Tribe (“Tribe”) and others 
(EA, 2016). 
 
The pipeline would be a key conduit connecting oil wells in the state’s Bakken Shale, 
where the racking is being extensively developed.  The nearly $4 billion project was first 
proposed in 2014 with an anticipated completion in 2016.  The pipeline would travel 
underneath two crossings at the Missouri River and the Lake Oahe, the primary drinking 
water sources for the Cheyenne River Sioux Tribe.  While the builders of the pipeline 
insist that they have taken extraordinary measures to safeguard against disaster, data 
released by the government itself points out that even the safest pipelines can leak.  
Leaking oil in waterbodies can release toxic contaminants over time that can seriously 
jeopardize the quality of the drinking water with catastrophic and sometimes irreversible 
consequences to human health and the environment. 
 
All the pipelines’ leak detection systems are only set up to detect spills of greater than 2 
percent of their liquid.  This might sound like a small amount, but when you have a pipeline 
pumping almost 20,000,000 gallons of oil every day, it is no longer a small amount.  These 
pipelines are often seeping or leaking in small places, and there is no way to detect them.  
These are the types of troubling concerns that have adverse consequences. 
 
The Pipeline and Hazardous Materials Safety Administration (“PHMSA”) has reported 
more than 3,300 incidents of leaks and ruptures at oil and gas pipelines since 2010.  And 
even the smallest spill could damage the Tribe’s water supply.  
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More broadly, the scientific communities argue that the pipeline would contribute man- 
made climate change by building up the country’s oil infrastructure.  The consensus 
among the environmental scientists is that the fossil fuels—including the vast reserves in 
the Bakken Shale—need to be kept in the ground to protect the world from the worst 
effects of climate change. 
 
The most sensitive water crossing in this project is undoubtedly the Missouri River in 
North Dakota.  If the project is to complete the link from the Bakken to the Midwest, the 
pipeline will need to cross it.  Under normal circumstances, and like most pipelines, the 
Dakota Access pipeline has been laid, link by link, into excavated trenches, and then 
buried under at least three feet of soil for the most part, but more than 100 feet at the two 
crossings.  That is, where the pipeline must slip under more sensitive features—crop land, 
highways, rivers, lakes—it is tunneled much deeper. 
 
This report focuses on the review of the U.S. Army Corps of Engineers (“Corps”) proposed 
alternative of the crossings of the pipeline under the Missouri River and Lake Oahe and 
the major concerns regarding potential adverse impacts in particular on the drinking water 
resources of the Tribe. 
 
1.1 OBJECTIVES 
 
The main objective of this informational report is to focus on identifying potential adverse 
impacts of the proposed project as described in the Corps’ 2016 Environmental 
Assessment (“EA, 2016”) on the drinking water resources of the Tribe.  The adverse 
impacts are identified that could potentially impair or deteriorate the only drinking water 
resource for the Cheyenne River Sioux Tribe and cause unduly catastrophic 
consequences. 
 
The informational report is based on reviewing the rationale and technical approach for 
the government’s preferred alternative, recommending the crossings of the pipeline under 
the Missouri River and the Lake Oahe (the “crossings”). 
 
Counter arguments on the potential adverse impact to the environment as a whole, and 
the water resources of the Tribe in particular are presented, based on the existing 
scientific research and findings as well as data collected by the government agencies on 
the pipeline leaks/spills/bursts, and the associated risks with similar pipeline projects 
carrying oil and gas in South Dakota and throughout the United States. 
 
Finally the informational report concludes with summarizing the major concerns regarding 
the government’s proposed plan of routing the pipeline under the Missouri River and Lake 
Oahe. 
  

Wilson Decl. Attachment A 0192

Case 1:16-cv-01534-JEB   Document 131-5   Filed 02/22/17   Page 197 of 234



3  

2. TECHNICAL  APPROACH BY THE GOVERNMENT 
 

 

 

The Corps spearheaded the preparation of an Environmental Assessment Report, 
published in July 2016 (“EA, 2016”) to document the technical approach to developing 
alternatives for routing of the pipeline and the rationale for selecting the preferred 
alternative.  A review of the report is performed with focus on adverse impacts to the 
drinking water resources of the Tribe and whether these potential impacts are adequately 
addressed.  Furthermore, attention is given to exploring what actions by the government, 
if any, are proposed overall to mitigate the potential adverse impacts to human health and 
the environment, and to identify major gaps and concerns with the water quality impacts 
due to pipeline spills/ruptures are emphasized. 
 
2.1 REVIEW AND COMMENTS ON THE Corps’ ENVIRONMENTAL IMPACT STUDY 
 
2.1.1 Alternatives Considered 
 
A number of alternatives for the pipeline routing were initially considered but dismissed 
due to not meeting the evaluation criteria set by the Corps.  Alternatives such as 
transportation of oil by trucks and railways were dismissed right away because of the risks 
of accidents that could spill oil at the highways and impact human health and the 
environment (EA, 2016). 
 
Carrying oil via pipeline was selected as the preferred transportation option.  A number 
of routes were considered and ultimately a route was selected that crosses under the 
Missouri River and the Lake Oahe.  Drawings submitted to the federal government as part 
of the Dakota Access project’s environmental impact assessment suggest that the 
pipeline would be anywhere from 92 feet to as much as 117 feet beneath the nominal 
bottom of the Oahe reservoir (EA, 2016). 
 
Figure 1 shows the cross-section of the Lake Oahe crossing. 
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2.1.2 The Proposed Action (“Preferred Alternative”) 

According to the EA, the DAPL Project originates near Stanley, North Dakota, traversing 
westerly northwest of Williston then turning south, crossing the Missouri River and 
traverses southeasterly across the state, exiting through the central portion of the 
southern border.  Dakota Access proposes to construct the pipeline, ranging in size from 
12 to 30 inches in diameter, so that the majority of lands crossed would be privately- 
owned lands.  The locations for collecting product into the proposed system were largely 
fixed based on the location of existing terminals. 
 
As the EA 2016 sets forth, within North Dakota, the proposed Supply pipeline crosses 
seven tracts of flowage easement retained by the Corps located north of the Missouri 
River in Williams County.  The proposed DAPL Project Mainline route travels through 
land owned and managed by the Corps on both sides of Lake Oahe crossing at the 
border between Morton and Emmons counties, approximately 0.5 miles north of the 
northern boundary of the Standing Rock Sioux Reservation.  The Dakota Access pipeline 
is a 30-inch steel pipeline that will carry nearly 20 million gallons of North Dakota oil daily 
through South Dakota and Iowa to a shipping point in Illinois (EA, 2016). 
 
2.1.3 Description of Construction Techniques (“HDD Construction Method”) 

The Proposed Action would be constructed via a combination of conventional and 
specialized construction procedures.  Dakota Access would implement their “HDD 
Construction Method” as a specialized construction procedure that relies on directional 
drilling using the continuous bore-hole method for the crossings, with pilot-hole intersect 
operations anticipated if conditions necessitate. 
 
The preferred waterbody crossing technique for the Proposed Action (namely the HDD 
method) allows for construction across the crossings without the excavation of a trench 
by drilling a hole significantly below conventional pipeline depth and pulling the pipeline 
through the pre- drilled hole. 
 
The EA claims that the use of HDD method would minimize impacts to resources within 
and adjacent to the waterbodies crossed and reduce the anticipated duration of the 
crossing (EA, 2016). 
 
The EA states that during the HDD process (EA, 2016), drilling fluid consisting of 
primarily bentonite clay and water would be continuously pumped into the pilot hole to 
remove cuttings and maintain the integrity of the hole.  When the hole has been 
sufficiently enlarged, a prefabricated segment of pipe would be attached behind the 
reaming tool on the exit side of the crossing and pulled back through the drill hole 
towards the drill rig. 
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The EA acknowledges that fluid pressures can build up within the borehole during HDD 
operations.  In some instances, this can result in hydraulic fracturing of the substrate and 
subsequent migration of drilling fluids either into the waterway or to the land surface— 
this is known as a “frac-out.”  Additionally, the EA states that precautions would be taken 
during all phases of the drilling operation.  A high quality drilling fluid would be used to 
maintain and protect the integrity of the borehole during the entire HDD operation until 
the final pipe pull is completed.  The EA states that the work would be performed by an 
experienced drilling contractor that is knowledgeable in effective HDD practices, 
including maintaining proper drilling rate, drilling fluid composition, pumping rate of the 
drilling fluid, pull-back rate, and pumping rate on the back ream, and adjusting these as 
appropriate for the conditions. 
 
The Missouri River HDD profile is designed to provide a minimum of 36 feet of cover at 
the crossing location beneath the lowest point of the Missouri River.  This crossing has 
less proposed cover between the bottom of the waterbody and the top of the buried pipe, 
and it is an active channel. 
 
3. THE ADVERSE IMPACTS OF PIPELINE LEAKS OR MAJOR 
RUPTURES 

 

 

3.1 Pipeline Leaks 
 

3.1.1. Causes and Effects 
 

Pipelines leak due to a variety of causes: 

• Human error or fatigue; 
• Equipment malfunction or failure; 
• Terrorism, sabotage, or vandalism; 
• Powerful natural forces (e.g., earthquakes, floods, storms, landslides, mudslides, ground 

settlement); 
• Metallic corrosion and/or fatigue; and 
• Automatic or manual valve failure. 

The statistical data on pipeline spill/leaks by the government agencies are presented next 
and the effects of the oil leaks are discussed in Sections 4 and 5. 
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3.1 Statistical Data on Pipeline Leaks and Ruptures in the USA Oil Industry 
 
No matter what stringent design specs and precautions are taken for the pipelines 
carrying oil and gas, leaks occur.  Since 1995, more than 2,000 significant accidents 
involving oil and petroleum pipelines have occurred, adding up to roughly $3 billion in 
property damage, according to data obtained by the Associated Press from the Pipeline 
and Hazardous Materials Safety Administration (PHMSA, 2017).  From 2013 to 2015, an 
average of 121 accidents happened every year.  
 
Over 70,000 miles of crude oil pipelines—most of them underground—spread like 
a vasculature beneath the earthen skin of the United States.  Those conduits, sometimes 
wide enough for a person to pass through, transport around one billion gallons of oil every 
day from production fields to refineries, and they help to satisfy the nation’s oil habit, 
which amounts to about 19.4 million barrels (or 814 million gallons) of oil consumed every 
day, on average.  But with that much oil and that much pipe—enough to circle the globe 
nearly three times—accidents are inevitable.  In fact, since 2010, there have been more 
than 1,300 crude oil spills in the United States, according to data collected by the 
PHMSA, a regulatory arm of the U.S. Department of Transportation:  That’s one crude 
oil spill every other day (PHSMA, 2017). 
 
According to PHMSA, most of these incidents are contained by pipeline operators, and 
the majority of the spilled oil is recovered.  Of the 8.9 million gallons spilled since 2010, 
the agency has reported that over 70 percent, or 6.3 million gallons, has been recovered.  
Filtering PHMSA data to look at spills in onshore water crossings only, like rivers, 
however, the recovery rate drops to just 30 percent.  Underwater or elsewhere, small 
leaks and ruptures can go (and have gone) unnoticed for days—even weeks—before 
companies manage to detect the problem and shut the pipeline down. 
 

In the meantime, that underground seepage can quickly reach devastating volumes.  
Rivers contaminated by oil spills can sometimes take years and hundreds of millions of 
dollars to remediate.  And despite intensive cleanup efforts, the presence of spilled 
hydrocarbons can sometimes persist in soil and aquifers for decades.  Crude oil courses 
through pipelines at astonishingly high pressures—sometimes at more than 1,000 
pounds per square inch, equal to the pressure felt more than 2,300 feet underwater. 
 
What may start as a small leak brought on by corrosion or negligent maintenance can 
end up spilling hundreds of thousands of gallons of poisonous crude oil and its 
accompanying chemical lubricants into fields, rivers and aquifers with breathtaking 
speed.  That’s in spite of carbon steel pipes and reinforced walls that can reach almost 
one inch in thickness. 
 
Making matters worse, aging pipeline, much of it built of wrought iron and bare steel, is 
especially vulnerable to the elements.  About 45 percent of all crude oil pipeline in the 
United States—more than 30,000 miles—was installed before 1970.  About 7,000 miles 
are made of pipe that was laid before World War II.  “This is where corrosion rears its 
ugly head,” says Paul Bommer, a senior lecturer in the Department of Petroleum and 
Geosystems Engineering at the University of Texas at Austin.  “Corrosion nibbles away 
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at the thickness of the pipe until finally the pipe isn’t thick enough and it doesn’t matter 
what the strength of the steel is anymore.” 
 
“When the hole finally gets deep enough, it’ll get a leak,” Bommer continues. “With 1,000 
psi, you can push a lot of fluid through a small diameter hole and probably nobody notices 
until it starts bubbling up in someone’s field.” 
 
In 2013, that’s exactly what happened in Tioga, North Dakota, when a wheat farmer’s 
combine tires became coated in crude more than a week after an underground pipeline 
sprang a leak from a dime-sized hole in a 6-inch pipe.  In all, about 870,000 gallons of 
crude were spilled.  Tesoro Logistics, the pipeline operator responsible for cleaning up 
the spill, spent $42 million and two years mopping up and processing the contaminated 
soil. 
 
Waterfowl were rescued from a pipeline spill near Kalamazoo, Michigan in 2010.  More 
than 800,000 gallons of crude were dumped in what became the most expensive on-
shore oil spill in U.S. history. 
 
Three years earlier, a crude oil pipeline ruptured along a problematic section of pipe and 
spilled 843,000 gallons into a tributary of the Kalamazoo River in Marshall, Michigan.  
That eventually became the most expensive on-shore spill in U.S. history, costing 
Canadian pipeline operator Enbridge $1.2 billion in clean-up and environmental 
restoration.  An investigation by the National Transportation Safety Board found that an 
80-inch gash had gone unnoticed by the pipeline control center for full day.  For 17 hours, 
Enbridge continued feeding oil into the leaky line.  In breaching the Missouri River, 
Dakota Access had planned to bore a tunnel some 7,800 feet long underneath a reservoir 
along the river known as Lake Oahe.  Federal guidelines require pipelines to be at least 
3 feet below the natural bottom of water sources that are less than 12 feet deep, but the 
Dakota Access Pipeline would run far deeper.  That’s because engineers use horizontal 
directional drilling—the same technology that has helped to unlock vast amounts of deep 
shale oil and gas in the first place—to carve a long, gently sloping tunnel beneath those 
surface features being avoided.  Once the bore hole is complete, a pre-welded and pre-
inspected section of high-yield strength steel pipe is then threaded through and 
connected to the rest of the pipeline. 
 
“You may be 40 feet under the river or the highway and it’s a continuously curved path,” 
says Rosenfeld, explaining how long and deep the tunnel must be to allow for a slight 
bend in the large-diameter steel pipeline.  That also means that pipelines typically make 
their deeper dive underground, a significant distance from the feature they are slipping 
under—and that depth and distance could be a silver lining, Rosenfeld says, as they can 
help protect both the resource being avoided, and the pipeline itself.  “It does wind up 
typically being installed fairly deep which generally is to its benefit because rivers can 
flood or erode their banks and this keeps the pipe well away from areas where it can get 
exposed to those kinds of natural processes.” 
 
If the pipeline were to leak or burst, it would send oil deep into the Missouri River, the 
Cheyenne River Sioux Tribe’s sole source of water—water the Tribe relies on for 
everything from bathing to drinking.  Such an event would impact not just one but two 
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laws:  NEPA as well as the Clean Water Act.  The 1972 Clean Water Act makes it unlawful 
to discharge any pollutant from single identifiable source—such as a pipe—into certain 
bodies of water without a permit. 
 

3.2 Pipeline Spills and Ruptures in North Dakota 
 
There have been incidents of pipeline spills and bursts in North Dakota.  The most recent 
was the discovery of an oil pipeline spill in December 5, 2016 in western North Dakota 
that received heightened attention because of the concerns on the Dakota Access oil 
pipeline being built about 150 miles to the southeast. 
 
About 176,000 gallons of oil spilled, with about 130,000 gallons that flowed into Ash 
Coulee Creek.  The spill went about 5½ miles down the creek, which feeds into the Little 
Missouri River, a tributary of the Missouri River.  A photo released by the North Dakota 
Department of Health shows the brown muck on the creek's surface, and another photo 
shows what appears to be the pipeline break with oil oozing out. 
 
A landowner spotted the spill December 5, 2016.  Electronic monitoring equipment failed 
to detect the rupture, but it is not clear why, according to the True Cos spoke person, 
which operates the pipeline.  The erosion of a hillside might have ruptured the pipe, but 
the cause is still under investigation. 
 
While a sizeable spill, there have been much larger oil spills in North Dakota.  In 
September 2013, a Tesoro Corp. pipeline break spilled more than 840,000 gallons of oil 
into a wheat field near Tioga.  That spill is still being cleaned up. 
 
True Cos. has a history of spills in North Dakota and Montana, including a January 2015 
pipeline break into the Yellowstone River.  That 32,000-gallon spill temporarily shut down 
water supplies in the downstream community of Glendive, Montana, after oil was 
detected in the city's water treatment system. 
 
The recent 2016 spill was for a much smaller pipeline.  The 6-inch steel Belle Fourche 
Pipeline, built in the 1980s, is mostly underground but crosses Ash Coulee Creek above 
ground.  It is one of a network of thousands of miles of similar pipelines that crisscross 
western North Dakota's oil patch to pick up oil from wells and carry it to collection points, 
where it ultimately moves into larger pipelines or railroad tankers destined for refineries 
across the U.S. 
 

3.3 Comments on the Hypothetical Spill Scenarios Assumed in the EA 
 
The EA presents theoretical concentrations of benzene in river water for a range of 
potential DAPL Project spills at the two pipeline river crossings.  The EA hypothetical spill 
scenarios are based on a very liberal assumption of a 1-hour release period for the entire 
spill volume at each location.  The EA claims that the acute toxicity threshold for aquatic 
organisms for benzene is not exceeded under any of the hypothetical spill volume 
scenarios.  In fact, the most recent spill in North Dakota at a location less than 200 miles 
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from the Intake took several hours before it was controlled.  Spills are documented to be 
hours and sometimes weeks to continue before it is detected. 
 
The EA acknowledges the potential for release of oil to Lake Oahe in the winter time. The 
report claims “Sub-freezing temperatures during the winter months could cause ice to 
form on the surface of Lake Oahe and the Missouri River.  This layer of ice will trap oil 
released below the lake’s surface and prevent benzene evaporation from occurring. 
 
The EA however, relies on natural forces for the remedy “dispersion, evaporation, 
dissolution, sorption, photodegradation, biodegradation, and natural attenuation 
ultimately would allow a return to preexisting conditions in both soil and groundwater,” 
without any backup. 
 
Most importantly, the EA has failed to consider a failure option that when a major rupture 
occurs in the pipeline under Lake Oahe (for example, due to natural disaster), the soil 
and river bed sediments would be contaminated and become a continuous source of 
contamination for a long time to come, without a practical and reasonable remedy for the 
situation.  The oil under pressure would be released into the river bed sediments and 
eventually trapped and accumulated within a large area, depending on the size of the 
rupture and how long it would take to shut off the pipeline. 
 
There are very serious environmental consequences of the trapped hydrocarbons in 
soil/sediments.  Hydrocarbons would be sorbed to the sediments and eventually 
desorbed over time.  The desorption is a very slow process, and the hydrocarbons go 
through transformations with toxic constituents such as benzene and PAHs, among other 
many constituents, that are continuously resealed to the Missouri River.  Benzene and 
PAHs are cancer-causing toxins that would contaminate the water consumed by the 
Tribe at the intake. 
 

4. COMPOSITION OF THE SWEET LIGHT OIL 
 

 

 
Petroleum (crude oil) is a complex mixture, and its composition varies widely.  Generally, 
crude oil is divided into three categories (light, medium or heavy).  Each category is 
distinguished by its overall composition.  Light crude is highly volatile and highly soluble 
in water while heavy crude is a highly viscous, semi-solid, black substance with few 
volatile constituents and is insoluble in water.  Crude oil is also comprised of many 
materials existing in proportions depending upon the source and can vary across multiple 
wells within the same oil field.  Crude oil with high sulfur content is referred to as “sour,” 
while oil with low sulfur content is referred to as “sweet”(CB&I, 2015). 
 
Bakken Crude is generally considered a light-weight sweet petroleum crude and 
therefore may contain flammable gases in solution that raise the vapor pressure and 
lower the flash point and initial boiling point of the material.  As ambient temperature 
increases, gases held in solution can release to the vapor space of tank cars.  Gases in 
the vapor space may create a flammable and inhalation hazard in the event of a spill or 
catastrophic release 
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Bakken crude is a hazardous chemical with the potential to cause significant damage, 
including fires and explosions.  While the density and flash point are within the range of 
other comparable crude oils, the higher vapor pressure and condensate values give 
cause for concern.  The very properties that make Bakken crude desirable to the 
petroleum industry increase the risk of transporting and handling it, as these correlate to 
higher flammability (Andrea Edwards, Zurich Services Corporations, June 30, 2015). 
 
4.1 Fate and Transport of the Released Petroleum Chemicals in the River Water 

 
The primary processes that affect the fate of spilled oil are spreading, evaporation, 
dispersion, dissolution, and emulsification (Payne et al., 1987; Boehm, 1987; Lehr, 2001).  
These processes—called weathering—dominate during the first few days to weeks of a 
spill, and, except for dissolution, can dramatically change the nature of the oil.  A number 
of longer-term processes also occur, including photo- and bio-degradation, auto-
oxidation, and sedimentation.  These longer-term processes are less important than the 
five above for the initial fate of spilled oil.  Longer-term processes are more important in 
the later stages of weathering and usually determine the ultimate fate of the spilled oil. 
 
The chemical and physical composition of oil changes with weathering.  Some oils 
weather rapidly and undergo extensive changes in character, whereas others remain 
relatively unchanged over long periods of time.  As a result of evaporation, the effects of 
weathering are generally rapid (1 to 2 days) for hydrocarbons with lower molecular 
weights.  Degradation of the higher weight fractions is slower and occurs primarily 
through microbial degradation and chemical oxidation.  The weathering or fate of spilled 
oil depends on the oil properties and on environmental conditions.  It is important to 
recognize the dynamic nature of spilled oil and the fact that the properties of spilled oil 
can change over time. 
 
Spreading reduces the bulk quantity of oil present in the vicinity of the spill but increases 
the spatial area over which adverse effects may occur.  Thus oil in flowing systems, as 
opposed to contained systems, will be less concentrated in any given location, but may 
cause impacts, albeit reduced in intensity, over a much larger area.  Spreading and 
thinning of spilled oil also increase the surface area of the slick, enhancing surface-
dependent fate processes such as evaporation, degradation, and dissolution. 
 
Evaporation is the primary mechanism for loss of low molecular weight constituents and 
light oil products.  As lighter components evaporate, the remaining petroleum product 
becomes denser and more viscous.  Evaporation tends to reduce oil toxicity but enhance 
persistence.  Hydrocarbons that volatilize into the atmosphere are broken down by 
sunlight into smaller compounds.  This process, referred to as photodegradation, occurs 
rapidly in air, and the rate of photodegradation increases as molecular weight increases. 
 
Dispersion of oil increases with increasing surface turbulence.  The dispersion of oil into 
water may serve to increase the surface area of oil susceptible to dissolution and 
degradation processes and thereby limit the potential for physical impacts. 
 
Dissolution of oil in water is not a significant process controlling the oil's fate in the 
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environment.  It is one of the primary processes affecting the toxic effects of a spill, 
especially in confined water bodies.  Dissolution increases with 1) decreasing molecular 
weight, 2) increasing temperature, 3) decreasing salinity, and 4) increasing concentration 
of dissolved organic matter. 
 
Emulsification is the incorporation of water into oil and is the opposite of dispersion.  
Small drops of water become surrounded by oil.  External energy from wave action is 
needed to emulsify oil.  In general, heavier oils emulsify more rapidly than lighter oils.  
The oil may remain in a slick, which can contain as much as 70 percent water by weight 
and can have a viscosity a hundred to a thousand times greater than the original oil.  
Water-in-oil emulsions often are referred to as "mousse." 
 
Photodegradation of oil increases with greater solar intensity.  It can be a significant factor 
controlling the disappearance of a slick, especially of lighter products and constituents; 
but it will be less important during cloudy days and may be nonexistent in winter months 
on the North Slope.  Photodegraded petroleum product constituents tend to be more 
soluble and more toxic than parent compounds.  Extensive photodegradation, like 
dissolution, may thus increase the biological impacts of a spill event. 
 
At the moment, the chemical composition of the Bakken oil is not available to us, 
however, studies of petroleum leaks to water bodies at other sites indicate that the more 
toxic constituents of crude oil can be present in concentrations above the drinking water 
standards.  The EA projects concentrations orders of magnitude higher than Maximum 
Contaminant Levels (EA, 2016). 
 

In 2002 and 2003 (“USGS, 2003”), the U.S. Geological Survey (“USGS”), by agreement 
with the National Park Service (“NPS”), investigated the effects of oil and gas production 
operations on ground-water quality at Big South Fork National River and Recreation Area 
(“BISO”) with particular emphasis on the fate and transport of petroleum hydrocarbons in 
soils and ground water.  Soil gas, soil, water, and crude oil samples were collected at 
three study sites in or near BISO where crude oil had been spilled or released (before 
1993).  Diesel range organics (“DRO”) were detected in soil samples from all three of the 
sites at concentrations greater than 2,000 milligrams per kilogram.  Low concentrations 
(less than 10 micrograms per kilogram) of Benzene, toluene, ethylbenzene, and xylene 
(“BTEX”) compounds were detected in lab-analyzed soil samples from two of the sites 
(USGS, 2003). 
 
A laboratory study was conducted to examine the dissolution of petroleum hydrocarbons 
from a fresh crude oil sample collected from one of the study sites.  The effective solubility 
of benzene, toluene, ethylbenzene, and total xylenes for the crude oil sample was 
determined to be 1,900, 1,800, 220, and 580 micrograms per liter (micro-g/L), 
respectively.  These results indicate that benzene and toluene could be present at 
concentrations greater than maximum contaminant levels (5 micro-g/L for benzene and 
1,000micro-g/L for toluene for drinking water) in ground water that comes into contact 
with fresh crude oil from the study area. 
 
This is a key finding that has relevant and serious health consequences to the 
Cheyenne River Sioux Tribe.  Meaning that the crude oil, when leaked/spilled to 
the Missouri River, could eventually dissolve into toxic constituents such as 
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benzene (a well-known cancer causing agent designated by the U.S. EPA) and 
contaminate the drinking water resources of the Tribe. 
 
The EA projects that the concentration of Benzene due to oil spill could be as high as 
parts per million level that is orders of magnitude higher that the 5 parts per billion as the 
Maximum Contamination Level being enforced by the U.S. EPA. 
 

5. Toxicity due to Hazardous Constituents/by-products of Crude Oil 
Released to the Missouri River 

 

 
An in-depth 2010 report from Worcester Polytechnic Institute, which looked at the effects 
of three major oil spills, found increased incidences of cancer and digestive problems in 
people who had ingested the oil directly (in drinking water) or indirectly (through eating 
the meat of livestock exposed to the oil) (Jon Gay, et al, 2010). 
 
In addition, people who had used contaminated water for bathing or laundry appeared to 
experience a higher incidence of skin problems, ranging from mild rashes to severe and 
lasting eczema and malignant skin cancers.  A pathophysiology report prepared by Dr. 
Michael D Levine, MD, (Michael D Levine, MD Assistant Professor, Department of 
Emergency Medicine, Section of Medical Toxicology, and Keck School of Medicine of 
the University of Southern California) and his colleagues is presented below (Levine, et 
al, 2015). 
 
5.1 Pathophysiology 
 
The toxicity of hydrocarbons is directly related to their physical properties, specifically the 
viscosity, volatility, surface tension, and chemical activity of the side chains.  The viscosity 
is a measure of resistance to flow.  Substances with a lower viscosity (e.g., turpentine, 
gasoline, naphtha) are associated with a higher chance of aspiration.  The surface 
tension is a cohesive force created by vVn der Waals forces between molecules and is 
a measure of a liquid's ability to "creep."  Like the viscosity, the surface tension is also 
inversely related to aspiration risk; the lower the viscosity, the higher the risk of aspiration.  
The viscosity is the single most important chemical property associated with the 
aspiration risk (Levine, et el, 2015, Seymour, et al, 2001). 
 
Volatility is the tendency for a liquid to change phases and become a gas.  Hydrocarbons 
with a high volatility can vaporize and displace oxygen, which can lead to a transient 
state of hypoxia.  Not surprisingly, the degree of volatility is directly related with the risk 
of aspiration.  The amount of hydrocarbon ingested has not consistently been linked to 
the degree of aspiration and hence pulmonary toxicity. 
 
 
Toxicity from hydrocarbon exposure can be thought of as different syndromes, depending 
on which organ system is predominately involved.  Organ systems that can be affected 
by hydrocarbons include the pulmonary, neurologic, cardiac, gastrointestinal, hepatic, 
renal, dermatologic, and hematologic systems.  The pulmonary system is the most 
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commonly involved system (Levine, et al, 2015, Lifshitz, et al, 2003). 
 

5.1.2 Pulmonary 
 
Pulmonary complications, especially aspiration, are the most frequently reported adverse 
effect of hydrocarbon exposure.  While most aliphatic hydrocarbons have little GI 
absorption, aspiration frequently occurs, either initially or in a semi-delayed fashion as 
the patient coughs or vomits, thereby resulting in pulmonary effects.  Once aspirated, the 
hydrocarbons can create a severe pnumonitis.  Hydrocarbon pneumonitis results from a 
direct toxic affect by the hydrocarbon on the lung parenchyma.  The end result of 
hydrocarbon aspiration is interstitial inflammation, intra-alveolar hemorrhage and edema, 
hyperemia, bronchial necrosis, and vascular necrosis.  Rare pulmonary complications 
include the development a pneumothorax, pneumatocele, or bronchopleural fistula 
(Gross, et al, 1963). 
 

5.1.3 Nervous system 
 
Central Nervous System (“CNS”) toxicity can result from several mechanisms, including 
direct injury to the brain or indirectly as a result of severe hypoxia or simple asphyxiation.  
Many of the hydrocarbons that affect the CNS directly can make their way across the 
blood-brain barrier because certain hydrocarbons are highly lipophilic.  Prolonged abuse 
of hydrocarbons can result in white matter degeneration and atrophy (Borne, et al, 2005, 
Filley, et al, 2004).  In addition, prolonged exposure to certain hydrocarbons can result in 
peripheral neuropathy, blurred vision, sensory impairment, muscle atrophy, and 
parkinsonism ( Garrettson, et al, 2001). 
 

5.1.4 Cardiovascular 
 
Exposure to hydrocarbons can result in cardiotoxicity (Klein,et al, 1986).  Most 
importantly, the myocardium becomes sensitized to the effects of catecholamines (an 
amine derived from amino acid tyrosine), which can predispose the patient to abnormal 
cardiac beat (tachydysrhythmias), which can result in syncope or sudden death. 
 

5.1.5 Gastrointestinal 
 
Many of the hydrocarbons create a burning sensation because they are irritating to the 
GI mucosa.  Vomiting has been reported in up to one third of all hydrocarbon exposures 
(Levine, et al, 2015). 
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5.1.6 Renal 
 
Chronic exposure to toluene, an aromatic hydrocarbon, can result in a distal renal tubular 
acidosis and present with an anion gap acidosis.  A patient may have chronic exposure 
either via an occupational environment or by repeated recreational inhalation (Levine, et 
al, 2015). 
 

5.1.7 Hematologic 
 
Prolonged exposure to certain aromatic hydrocarbons (especially benzene) can lead to 
an increased risk of aplastic anemia, cancer of plasma cells (Myeloma), and acute 
myelogenous leukemia.  In addition, hemolysis has been reported following the acute 
ingestion of various types of hydrocarbons (Algren, et al, 1992). 
 

5.2 Adverse Impacts on shorelines 
 
In 2010, BP oil spill (“Deep Horizon”) caused extensive oiling of marsh shorelines in 
Louisiana.  Along the heavy oiled shorelines, the oil caused plant mortality, leaving an 
unvegetated marsh platform that can be subject to wave erosion.  Vegetation recovery 
has thus far been minimal in the most heavily oiled seaward marsh zones. 
 
The major concerns of oil spills in the Missouri River on shorelines are plant mortality 
and erosion. 
 
5.3 Adverse Impacts on the Riverbed/sediments (sorption/desorption  of 
chemicals) 
 
If an oil spill occurs due to either pipeline leak or rupture, the oil will contaminate the 
soil/sediment at the crossings since the pipeline rests more than 100 feet below the 
crossings within the river bed soil/sediments.  Depending on the size of the spill and 
how long the leak continues to occur, a considerable amount of oil could leak out and, 
based on its pressure, it could force itself through the river soil/sediments to pass through 
and finally accumulate within the river bed, impacting a sizable area under the crossings. 
 
The oil could get sorbed to the river sediments and become a continuous source of 
contamination for the river, for a long time to come.  Since the pipeline is supposed to be 
more than 100 feet under the crossings, it would be very difficult to pinpoint the exact 
extent of the oil impacted sediments and come up with any realistic measures to remedy 
the situation.  Digging the sediments out of Lake Oahe and hauling them away may not 
be a feasible option and most likely the contaminated sediments would be left in place, 
relying on natural remedies such as natural attenuation to address the oil contamination. 
 
Since the desorption of contaminants from soil/sediments is a very slow process (Freeze 
and Cherry, 1979), toxic substances such as benzene and Polycyclic Aromatic 
Hydrocarbons (PAHs) are expected to be resealed to the Missouri River continuously, as 
long as the trapped oil remains within the sediments.  This is considered a major risk.  
The EA has not addressed this concern in their evaluation, adequately (EA, 2016). 
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5.4. Impacts on water quality on water intake 
 
The quality of water in the Missouri River will be adversely impacted by the toxins such 
as benzene and PAHs that are breakdown product of oils in water, as the oil goes through 
transformation when introduced to and persisted in the water bodies.  Benzene and 
PAHs are cancer causing substances, determined by the United States Environmental 
Protection Agency (“EPA”). 
 
As stated in Section 4, the scientific research has shown that when the crude oil 
(hydrocarbons) is leaked/spilled to the Missouri River, the hydrocarbons could eventually 
dissolve into toxic constituents such as benzene (a well-known cancer causing agent 
designated by the EPA) and contaminate the drinking water resources of the Tribe. 
 
The benzene poisoning of the drinking waters of the Tribe may not be readily detected 
until it is too late with serious health consequences of the likes of what happened in Flint, 
Michigan with the lead poisoning. 
 

5.5 The consequences of a large rupture 
 
Large ruptures can occur mostly due to explosions of gas (such as liquid natural gas or 
gasoline) rather than oil when carried by pipelines.  However, ruptures could occur in oil-
carrying pipeline due to structure failures in the pipeline itself or the foundations, or 
liquefaction induced by earthquakes and natural disasters such as hurricane and 
tornados. 
 
Larger ruptures could release a large amount of oil or natural gas to the environment with 
more devastating consequences. 
 

5.6 Discussion of a slow pipeline leak versus a major rupture 
 
A slow leak in a pipeline carrying oil may not be detected right away and may take a 
longer time to detect and stop the leak.  In contrast, pipeline ruptures can be detected 
immediately due to the sudden drop of pressure in the pipeline as indicated by the 
monitoring instruments.  The claim by Dakota Access is that it will be using the most 
sophisticated and modern instruments that can detect any leak no matter how small the 
leak is, almost instantaneously in real time; however, as was pointed out earlier, the most 
recent leak in oil pipeline incident in North Dakota (the December 5, 2016 incident) 
proved that even the most modern instruments can in fact fail to detect the oil leaks. 
 
Another key difference between oil leaks and oil pipeline ruptures is that the pipeline 
ruptures mostly occur in connection with explosions due to gasoline rather than oil being 
carried by the pipelines. 
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6. SUMMARY and CONCLUSIONS 
 

 

 

The Dakota Access Pipeline Project is being built by Texas-based Energy Transfer 
Partners and is designed to transport 470,000 barrels of crude oil daily from North Dakota 
to Illinois for almost 1,100 miles.  The United States Army Corps of Engineers, Omaha 
District has overseen preparation of an Environmental Assessment (“EA”) to evaluate the 
effects of the Corps granting permission to Dakota Access, LLC (to place a portion of the 
Dakota Access Pipeline Project on federal real property interests acquired and managed 
for the Garrison Dam/Lake Sakakawea and Oahe Dam/Lake Oahe Projects in North 
Dakota).  The EA was prepared by Dakota Access on behalf of the Corps supposedly in 
compliance with the NEPA Act of 1969 and related environmental compliance 
requirements. 
The Corps has independently evaluated and verified the information and analysis 
undertaken in this EA and has taken full responsibility for the scope and content contained 
in the EA.  The Corps has signed and certified that they have evaluated the anticipated 
environmental, economic, cultural, and social effects, and any cumulative effects of the 
Proposed Action and determined that “the Proposed Action is not injurious to the public 
interest and will not impair the usefulness of the federal projects.  As a result, I [the Corps] 
have determined that preparation of an Environmental Impact Statement is not required.” 
 
I strongly disagree with this conclusion of the EA and believe that the current route would 
be injurious to the public as a whole, and in particular, to the drinking water supplies of the 
Tribe, so that preparation of an Environmental Impact Statement (“EIS”) is highly 
warranted and necessary.  An oil leak or pipeline rupture at the crossings would 
catastrophically, if not irreversibly, impair water quality of the Missouri River and threaten 
the only drinking water resources of the Tribe.  The relevant Information supporting this 
position will follow. 
No matter what stringent design specs and precautions are taken for the pipelines carrying 
oil and gas, pipeline leaks, spill, or ruptures occur.  The Pipeline and Hazardous Materials 
Safety Administration has reported more than 3,300 incidents of leaks and ruptures at oil 
and gas pipelines since 2010.  There have been incidents of pipeline spills and bursts in 
North Dakota.  The most recent one was the discovery of an oil pipeline spill in December 
5, 2016 in western North Dakota that has received heightened attention because of the 
concerns on the Dakota Access oil pipeline being built about 150 miles to the southeast. 
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Due to this recent pipeline spill, about 176,000 gallons of oil spilled, with about 130,000 
gallons that flowed into Ash Coulee Creek.  The spill went about 5½ miles down the creek, 
which feeds into the Little Missouri River, a tributary of the Missouri River.  A photo 
released by the North Dakota Department of Health showed the brown muck on the 
creek's surface, and another photo showed what appears to be the pipeline break with oil 
oozing out. 
 
The position of demanding a fully comprehensive EIS is based on focusing on the review 
of the potential adverse impacts of the Proposed Action.  As the EA discusses, an oil 
leak/spill at the crossings is a worst case scenario that could release the product into the 
Missouri River.  The government’s hypothetical scenario of an oil leak discussed in the 
EA does not adequately reflect the reality of the situation.  Assuming a one-hour leak is 
very liberal and does not take into consideration the failure of the instrumentation to detect 
the leak that could result in discovering the leak in days, if not in weeks.  On December 
5, 2016, an oil leak in North Dakota occurred that was not detected in time, due to failure 
of the detection instruments.  Furthermore, slow leaks (less than 2%) may not be detected 
by the instruments and could continue releasing product to the environment for a long 
time. 
 
For example, one other important oil leak scenario that has not been addressed is the 
impact of the trapped oil within the riverbed/sediments, upon a major oil leak/rupture 
incident.  The EA has failed to consider a failure scenario that when a major rupture 
occurs in the pipeline under Lake Oahe, the soil/river bed sediments would be 
contaminated and become a continuous source of contamination for a long time to come, 
without a reasonable, cost-effective, and logistically practicable option to remedy the 
situation. 
 
As sketched in Figure 1, the pipeline at the Lake Oahe crossing would be buried under 
the lake by more than 100 feet.  Upon a rupture, the oil under pressure would be released 
into the river bed sediments and eventually trapped and accumulated within a larger area, 
depending on the size of the rupture and how long it would take to shut off the pipeline.  
Delineation of the contaminated area under the water and its cost effective remediation 
with the obvious logistical barriers would be highly impractical.  The EA has failed to 
discuss the serious health consequences of such a continuous source of contamination 
to the Public (the Tribe) in the Missouri River. 
 
While the chemical composition of the Bakken oil is not available to us at the moment, 
however, the existing scientific toxicology studies of similar petroleum product leaks to 
water bodies reveal the break-down and transformation of the product to more toxic 
constituents.  The researches show that more toxic constituents of crude oil such as 
benzene, toluene, ethylene, and xylene (“BTEX:) and Polycyclic Aromatic Hydrocarbons 
(“PAHs”) can be released in concentrations above the drinking water standards, by orders 
of magnitude.  Benzene is designated as a cancer causing hazardous chemical by the 
U.S. EPA. 
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Based on credible medical scientific researches, toxicity to human beings from exposure 
to oil products (hydrocarbons) can be thought of as different syndromes, depending on 
which organ system is predominately involved.  Organ systems that can be affected by 
hydrocarbons include the pulmonary, neurologic, cardiac, gastrointestinal, hepatic, renal, 
dermatologic, and hematologic systems.  The pulmonary system is the most commonly 
involved system.  If this situation arises, the Tribe would face dreadful health 
consequences, worse that the Michigan’s Flint (lead-poisoning water) case. 
 
While the EA discusses the overall potential impacts of the project to the environment 
(soil/geology, water, aquatic life, paleontology, endangered species, wetlands, 
vegetation, and etc.), during the construction and post construction, it concludes that the 
impacts would be minimized based on the precautionary procedures and the health and 
safety methodologies offered and that the overall impacts would be negligible, if those 
measures are implemented.  Specifically the EA concludes that “Impacts on the 
environment resulting from the placement of the pipeline on federal real property interests 
is anticipated to be temporary and not significant as a result of Dakota Access’s efforts 
to avoid, minimize, and mitigate potential impacts.  Dakota Access will comply with all 
applicable local, state, and federal regulations and permits associated with the 
construction and operation of the pipeline, which is not expected to have any significant 
direct, indirect, or cumulative impacts on the environment,” however, I believe that there 
is no adequate consideration of a potential major catastrophic oil spill/rupture failure under 
the crossings that could create a continuous source of contamination to the Missouri 
River, and drastically deteriorate the water quality at the Cheyenne River Sioux Tribe Water 
Intake with serious social, economic, and health consequences to the Tribe. 
 
We reiterate our position that the Proposed Action is in fact injurious to the Public (the 
Tribe) and the potential adverse impacts of the Proposed Action to the water resources 
of the Tribe and the serious health consequences have not been adequately studied and 
or addressed in the EA and preparation of an Environmental Impact Statement (“EIS”) is 
strongly warranted. 
 
The EIS should evaluate more realistic worse case scenarios resulting from potential 
pipeline leaks/spills and ruptures and the potential adverse impacts on the water quality 
of the Missouri River, and specifically discuss the serious social, economic, and health 
consequences to the Tribe.  The adverse impacts of oil leak/spill/rupture at either of the 
two crossings at the Missouri River could potentially impair or deteriorate the only drinking 
water resource for the Cheyenne River Sioux Tribe and cause unduly catastrophic social, 
economic, and serious health consequences. 
 
We believe if the government proceeds with permitting of the project to be implemented 
as proposed, a pipeline failure (leak/spill/rupture) would likely occur, and Bakken Crude 
oil product would be released into the Missouri River at either of the two crossings.  We 
consider this scenario as the worst case consequence scenario, to be ranked high 
because of several drinking water intake High Consequence Areas (“HCAs”) and multiple 
ecologically sensitive HCAs could be impacted, more importantly among them the 
Cheyenne River Sioux Tribe Water Intake. 
Therefore, the project must be halted until such time that an EIS property scoped, 
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prepared, and reviewed by the public and the public comments are addressed 
adequately. 
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Synapse Energy Economics, Inc. Economic Impacts of Completing the Dakota Access Pipeline i  

EXECUTIVE SUMMARY 

The Dakota Access pipeline, proposed in 2014, was designed to carry crude oil from the Bakken oil field 
in western North Dakota, through South Dakota and Iowa to a pipeline hub in southern Illinois. The final 
stages of construction, not yet completed, have become the subject of a wide-ranging controversy 
involving multiple environmental, legal, cultural, and economic issues.  

This document addresses one dimension of the controversy: the economic impacts of completing the 
Dakota Access pipeline. The principal conclusions, in brief, are: 

1. The Dakota Access pipeline was planned in early 2014, when the price of oil was 
around $100 per barrel and production was steadily rising. Recent oil prices of $45 
to $55 per barrel are below some estimates of the breakeven price for Bakken crude 
production. Bakken production, and transport of oil from the Midwest to the East 
Coast, have declined sharply since the end of 2014. These trends reduce the value of 
the pipeline and raise questions about the need for additional pipeline capacity. 

2. Energy Transfer Partners (ETP), the developer of the Dakota Access pipeline, faces 
financial uncertainty and potential weakness. A planned $2 billion investment in the 
pipeline by other companies has been at least postponed, and could be cancelled. 
Since the pipeline was not in operation by the end of 2016, commitments from 
potential customers could be renegotiated or even cancelled. ETP’s stock price has 
slumped to about half of its 2014 peak. 

3. Since the pipeline was 92 percent complete as of December 2016, most of the 
projected benefits of construction have already occurred. Completion of the 
pipeline would lead to only the remaining 8 percent of the estimated benefits of 
construction—a one-time gain of about 2,600 job-years and $400 million of income. 

4. The benefits of pipeline operation and maintenance are extremely small, amounting 
to less than 0.002 percent of annual employment and output in the four affected 
states—and less than 0.02 percent in North Dakota, where the Dakota Access 
pipeline plays the largest role in the state economy. 

5. Perhaps the largest economic benefit of pipeline operation and maintenance is the 
contribution to state and local taxes. This is projected to be a total of about $55 
million per year, or 0.06 percent of total state and local taxes in the four-state 
region. The projected tax revenues (almost entirely property taxes) are based on 
2014 estimates of the value of the pipeline, and could decline if the value of the 
pipeline turns out to be lower than originally expected. 

6. There are hidden costs to completion and operation of the pipeline, including risks 
of costly accidents. If the Dakota Access pipeline were completed and operated 
year-round at its intended capacity, and if it matched U.S. averages for frequency 
and costs of oil pipeline accidents, there would be accidental releases of 4,000 
barrels of oil and total accident-related costs of $15 million per year.  
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1. IS NORTH DAKOTA OIL PAST ITS PEAK? 

The Dakota Access pipeline was proposed in early 2014, at a time when North Dakota oil production had 
been surging upward (see Figure 1), and oil prices had been hovering around $90 to $100 per barrel for 
several years (see Figure 2, next page). An analysis prepared for the pipeline developers by the Strategic 
Economics Group in late 2014 (hereafter, the “SEG report”) said that “oil production in the area [was] 
expected to increase to more than 1.4 million barrels per day by 2017,” showing the need for additional 
transportation capacity.1 

Figure 1. Bakken oil production, 2010 to present 

 

Source: https://www.dmr.nd.gov/oilgas/stats/historicalbakkenoilstats.pdf. 

Yet as the graphs demonstrate, both North Dakota oil production and prices have fallen in the last few 
years. Bakken oil production reached an all-time peak of 1.16 million barrels per day in December 2014, 
and has been below 1.0 million barrels per day since April 2016. The price of oil plunged in the second 
half of 2014, and remained around $45 - 55 per barrel for most of 2016. With large drops in the volume 

                                                           
1 Siegelman, Harvey, Mike Lipsman, and Dan Otto. 2014. “An Assessment of the Economic and Fiscal Impacts of the Dakota 

Access Pipeline in North Dakota, South Dakota, Iowa and Illinois.” Prepared by Strategic Economics Group. Available at: 
http://nobakken.com/wp-content/uploads/2015/01/ETP-Report.pdf. Quote from page 4. 
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and the price of oil, the value of additional pipeline capacity is much lower than projected in 2014, at the 
peak of the boom.  

Figure 2. Oil prices (West Texas Intermediate), 2010 to present 

 

Source: http://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=RWTC&f=A. 

One of the indicators of the need for a new pipeline, as seen in 2014, was the shortage of rail 
transportation capacity. Yet as the federal Energy Information Administration (EIA) has reported, 
movements of crude oil by rail were down 45 percent in early 2016, compared to the same period in 
2015; decreased rail shipments of oil from the Midwest (including North Dakota) to the East Coast 
accounted for about half the decline.2 In October 2014, near the peak of production, 60 percent of oil 
shipments from North Dakota left the state by rail; by September 2016, only 29 percent of North Dakota 
oil shipments went by rail.3 As Lynn Helms, head of the North Dakota Department of Mineral Resources, 
reportedly said, “As production has declined, [Dakota Access] is a little less critical.”4 

For the first nine months of 2016, the total volume of crude oil shipments, by tanker, pipeline, barge and 
rail, from the Midwest to the East Coast was down 52 percent from the same period in 2015, as shown 

                                                           
2 U.S. Energy Information Administration (EIA). 2016. “Crude-by-rail volumes to the East Coast are declining.” Today in Energy. 

August 3. Available at:  http://www.eia.gov/todayinenergy/detail.php?id=27352.  
3 Hughlett, Mike. 2016. “Dakota Access pipeline delay hurts developer, not necessarily N.D. oil producers.” Minneapolis Star 

Tribune. December 10. Available at: http://www.startribune.com/dakota-access-pipeline-delay-hurts-developer-not-
necessarily-n-d-oil-producers/405685586.  

4 As reported in Hughlett, 2016. 
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in Figure 3. A small change in the relative prices of U.S. vs. imported crude led many East Coast refineries 
to switch to imports, emphasizing the unpredictability of demand for oil pipeline capacity. 

 

Figure 3. Crude oil shipments from Midwest to East Coast, 2014 to present 

 

Source: Crude oil movements by all modes of transport from PADD 2 (Midwest, including North Dakota) to PADD 1 (East Coast), 
http://www.eia.gov/dnav/pet/pet_move_ptb_a_EPC0_TNR_mbbl_m.htm.  

An analysis by one industry consulting group finds that the Bakken oil field is the most expensive major 
onshore producing area in the lower 48 states, requiring a breakeven price above $60 per barrel.5 The 
price of oil has been below $60 per barrel since December 2014, suggesting that North Dakota 
production could continue to decline. North Dakota’s proved reserves of oil—that is, resources that can 
be extracted with current technology and prices—dropped by 838 million barrels from 2014 to 2015, 
due to the fall in price.6 

None of this bodes well for the value of, or the need for, the Dakota Access pipeline. With reduced 
production volumes, existing oil transportation capacity may be more than adequate. Thus, a new 

                                                           
5 KLR Group. 2016. “The Dynamic and Global Oil & Gas Industry: Next Steps for 2016 & 2017.” Available at: 

http://www.theoilandservicesconference.com/downloads-2016/KLR-Group.pdf.  
6 EIA. 2016. “U.S. oil and natural gas proved reserves declined in 2015 because of lower prices.” Today in Energy. December 15. 

Available at: http://www.eia.gov/todayinenergy/detail.php?id=29172.  
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pipeline might have to lower its prices to win customers away from other carriers. And each barrel that 
could be carried by the pipeline is now worth about half as much as in early 2014. 

2. FINANCIAL UNCERTAINTY SURROUNDING ETP 

Energy Transfer Partners (ETP), the developer of the Dakota Access pipeline, has bet heavily on its ability 
to complete the pipeline – and on the profitability of the pipeline, once in operation. Since ETP has not 
yet won this bet, there is continuing uncertainty about the company’s financial prospects. Its stock price, 
as seen in Figure 4, has roughly paralleled the movement in oil production and prices seen in Figures 
Figure 1 and Figure 2: ETP stock peaked at about the same time as Bakken oil production, and is now 
around half of its peak level. 

 

Figure 4. ETP stock price, 2012 to present 

 

Source: http://finance.yahoo.com.  

In August 2016, a joint venture of Enbridge Energy Partners and Marathon Petroleum announced plans 
to buy 37 percent of the Dakota Access pipeline for $2 billion. The original agreement gave them until 
December 31, 2016 to make a final commitment to the purchase. But in late December, amid continuing 
uncertainty about the pipeline, Enbridge and Marathon extended the deadline, giving themselves until 
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March 31, 2017 to decide whether to terminate the agreement, or to go through with it.7 The purchase 
would result in a major infusion of cash into ETP; the extended deadline means at least a delay, and a 
continued risk of cancellation, of that payment. ETP’s parent company, Energy Transfer Equity (ETE), has 
$1.2 billion in debt maturing in 2017, far in excess of its available cash.8 Both ETP and ETE will be under 
serious financial pressure if Enbridge and Marathon ultimately decline to purchase a substantial share of 
the Dakota Access pipeline. 

Another financial concern for ETP involves commitments from its potential customers, again with a 
missed deadline at the end of 2016. Dakota Access signed contracts with customers for most of the 
pipeline’s capacity, at a time of higher prices and predicted oil production. These contracts included 
clauses allowing renegotiation if the pipeline did not begin operation by January 1, 2017. Now that that 
date has passed, the customers could in theory demand to renegotiate their contracts, or could end 
their commitments to Dakota Access.9 (ETP has challenged this account. However, it has also made 
contradictory statements on the subject, which are difficult for outsiders to evaluate.10)  

Contracts renegotiated in 2017 are likely to be much less favorable to ETP, due to declining prices and 
volumes, and the apparent abundance of oil transportation capacity. And winter weather conditions in 
North Dakota could prevent completion of the pipeline by the revised deadline of March 31, 2017, even 
if it receives all necessary regulatory approvals. If the pipeline is eventually completed, investors and 
customers may demand better terms from ETP (or back out altogether), based on the much-reduced 
value of Dakota Access capacity under current market conditions. This will leave ETP in a weaker 
financial position than anticipated in the optimistic advance planning for the pipeline. 

  

                                                           
7 Johnson, Brooks. 2016. “Enbridge stalls on Dakota Access purchase.” Duluth News Tribune. December 23. Available at: 

http://www.duluthnewstribune.com/business/energy/4186059-enbridge-stalls-dakota-access-purchase.  
8 Kunkel, Cathy. 2016. “IEEFA Update: More Weaknesses Seen in Companies Behind the Dakota Access Pipeline Project.” 

Ieefa.org. December 21. Available at: http://ieefa.org/ieefa-update-weaknesses-seen-companies-behind-dakota-access-
pipeline-project/.  

9 Kunkel, Cathy and Clark Williams-Derry. 2016. “The High-Risk Financing Behind the Dakota Access Pipeline: A Potential 
Stranded Asset in the Bakken Region of North Dakota.” Prepared for the Sightline Institute. Available at: 
http://www.sightline.org/research_item/dakota-access-pipeline-driven-by-high-risk-financing-in-overbuilt-region/.  

10 Williams-Derry, Clark. 2016. “Dakota Access Pipeline: Misleading the Court, the Public… or Both?” www.sightline.org. 
December 20. Available at: http://www.sightline.org/2016/12/20/dakota-access-pipeline-misleading-the-court-the-public-
or-both/.  
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3. PIPELINE CONSTRUCTION IMPACTS: ONLY 8 PERCENT REMAINING 

Discussion of the economic benefits of the Dakota Access pipeline has often focused on the substantial 
impacts of construction. The SEG report projected that pipeline construction would create nearly 33,000 
job-years,11 nearly $5 billion of increased production and sales, and $156 million in state and local taxes 
in the four-state region.12 

These are one-time impacts, projected to occur at the time of construction. As of early December 2016, 
the pipeline was reportedly 92 percent complete.13 Therefore, most of these 33,000 job-years, along 
with the increases in sales and in tax payments from construction, have already taken place and cannot 
be counted as future benefits of pipeline completion. Even if the pipeline is eventually completed, only 8 
percent of the overall construction impacts could be expected in 2017 or later. Table 1, below, compares 
the remaining construction impacts to the four-state economy of Illinois, Iowa, North Dakota and South 
Dakota. 

Table 1. Remaining construction impacts compared to four-state economy 

 Construction, 
total 

Construction, 
remaining 

Total, 4-state 
economy 

Remaining pipeline 
construction as a 

percentage of total  
 (A) (B) =.08 * (A) (C) (D) = (B) / (C) 
Employment (job-years) 32,721 2,618 8,602,000 0.030% 
GDP (million dollars) $4,962 $397 $1,053,996 0.038% 
State and local taxes (million dollars) $156 $12 $94,932 0.013% 

Sources: (A) SEG report. (C) Employment, in 2015, from Bureau of Labor Statistics, 
https://www.bls.gov/news.release/pdf/srgune.pdf; output (GDP), in 2015, from Bureau of Economic Analysis, 
https://www.bea.gov/newsreleases/regional/gdp_state/2016/pdf/qgsp1216.pdf; state and local taxes, in 2014, from Census 
Bureau, http://www.census.gov/govs/local/.  

As the table shows, the impacts of completing construction of the Dakota Access pipeline are very small 
fractions of the regional economy—about 2,600 job-years, $400 million of output, and $12 million in 
state and local taxes. This amounts to a gain for the four-state region of 0.030 percent in employment, 
0.038 percent in output, and 0.013 percent in state and local taxes. If the remaining construction were 
completed in 2017, the region would experience a one-time gain of this magnitude from new 
construction. After that, the construction impacts would vanish; they are not recurring annual benefits. 

                                                           
11 A “job-year” is one full-time job for one year. Construction impacts are one-time events, measured in job-years, in contrast 

to the ongoing, multi-year employment created by operation and maintenance of a facility. 
12 Siegelman, Lipsman, and Otto, 2014.  
13 Dennis, Brady and Steven Mufson. 2016. “Army Corps ruling is a big win for foes of Dakota Access Pipeline.” Washington 

Post. December 4. Available at: https://www.washingtonpost.com/news/energy-environment/wp/2016/12/04/army-will-
deny-easement-halting-work-on-dakota-access-pipeline/?utm_term=.dc0b935b22a7.  
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4. OPERATIONS AND MAINTENANCE IMPACTS: EVEN SMALLER 

After construction is complete, the operations and maintenance of the pipeline will produce some 
recurring annual economic impacts. There are, however, almost no labor or local expenditures required 
to run a pipeline. The operations and maintenance impacts on the regional economy are even smaller 
than the remaining construction impacts, as shown in Table 2 and Table 3. Operating and maintaining 
the pipeline would add 143 jobs each year to the four-state total employment of 8.6 million.14 It would 
also add $20 million to the region’s $1 trillion GDP. Except in North Dakota, none of these impacts even 
reach one hundredth of a percent of the state totals. Pipeline operations and maintenance would add 
one new job for every 60,000 existing jobs in the region; in North Dakota, where the relative impacts are 
greatest, it would add one new job for every 6,000 existing jobs.  

These are extremely small numbers. 

Table 2. Pipeline operations and maintenance jobs compared to regional employment 

 Pipeline O&M jobs Total employment Percent 
 (A) (B) (C) = (A) / (B) 
Illinois 20 6,126,000 0.0003% 
Iowa 25 1,639,000 0.0015% 
North Dakota 66 404,000 0.0163% 
South Dakota 32 433,000 0.0074% 
Four-state total 143 8,602,000 0.0017% 

Sources: See Table 1. 

Table 3. Pipeline operations and maintenance contribution to regional GDP (millions of dollars) 

 Pipeline O&M output GDP Percent 
 (A) (B) (C) = (A) / (B) 
Illinois $3.1 $776,882 0.0004% 
Iowa $3.7 $174,030 0.0021% 
North Dakota $8.9 $55,860 0.0159% 
South Dakota $4.2 $47,224 0.0089% 
Four-state total $19.9 $1,053,996 0.0019% 

Sources: See Table 1. 

                                                           
14 Like all the employment estimates cited in this report, the 143 jobs per year created by pipeline operations and maintenance 

are the total of direct, indirect, and induced employment. In the technical language of employment studies, direct jobs are 
pipeline employees, indirect jobs are employees of vendors who sell goods or services to the pipeline, and induced jobs are 
created by consumer spending from the direct and indirect jobs.  
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5. TAX BENEFITS: DEPENDENT ON THE VALUE OF THE PIPELINE 

The largest projected benefits of pipeline operation, relative to the size of the regional economy, are the 
contributions to state and local taxes. As shown in Table 4, the estimated tax payments would increase 
the four-state total of state and local taxes by about $55 million, or 0.06 percent, and by a few tenths of 
a percent in each of the three smaller states. While still modest in absolute terms—no state gains as 
much as half of one percent in state and local taxes—these are orders of magnitude larger than the 
employment and output impacts discussed in the preceding section.  

Table 4. Pipeline operations and maintenance contribution to state and local taxes (millions of dollars) 

 Pipeline O&M taxes State and local taxes Percent 
 (A) (B) (C) = (A) / (B) 
Illinois $0.8 $70,821 0.001% 
Iowa $27.7 $13,756 0.201% 
North Dakota $13.4 $7,212 0.186% 
South Dakota $13.7 $3,143 0.436% 
Four-state total $55.6 $94,932 0.059% 

Sources: See Table 1. 

The projected state and local tax payments resulting from pipeline operations are almost entirely 
property taxes, and hence dependent on the value of the pipeline. A more precise reading of Table 4 is 
that it describes annual tax benefits if the value of the pipeline remains as high as projected by the 2014 
SEG report. If, on the other hand, the economic value of the pipeline has dropped since 2014, it is likely 
that its property tax payments will decline as well.  

Yet as previous sections have explained, there is strong evidence that the Dakota Access pipeline is less 
valuable today than was projected in 2014. Property tax payments, based on the value of property, will 
be corresponding lower than the $55 million annual total projected under earlier peak conditions. 
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6. ACCIDENTS WILL HAPPEN 

If the Dakota Access pipeline comes into operation, its economic impacts will not all be beneficial to the 
host communities. Oil pipelines have accidents, releasing some of their contents, at a low but non-zero 
rate. We reviewed the federal data on crude oil and refined petroleum product pipeline accidents from 
2002 to the present, and calculated average rates and costs of accidents.15 

From 2002 to 2016 there were 4,847 oil pipeline accidents in the United States that released more than 
800,000 barrels of crude and refined products; more than half of the amount released was unrecovered. 
Measurable costs of these accidents, including emergency response and environmental cleanup, 
property damage, value of lost products, and other categories, totaled more than $3 billion (in 2016 
dollars). Compared to the volume of oil transported by pipeline, there were 140 accidents per billion 
barrels, with an average cost of $0.092 per barrel transported. 

If the Dakota Access pipeline operated year-round at its design capacity (450,000 barrels per day, every 
day of the year), and if it matched national average accident rates, it would have 23 accidents per year, 
with a total yearly cost of $15 million. This is a significant fraction of the expected tax benefits of the 
pipeline, as seen in Section 5, especially if those benefits are reduced due to the lower current economic 
value of the pipeline. 

Ideally, it would be preferable to calculate accident rates and costs relative to distance as well as 
volume, for instance per barrel-mile of pipeline transport. However, such data are not readily available. 
The Dakota Access pipeline is more than 1,100 miles in length, a distance that should be compared to 
the average distance traveled by a barrel of pipeline oil. If the average pipeline distance is 1,100 miles or 
less, then the expected Dakota Access accident rates and costs would be at least as high as the numbers 
presented here. (If the average distance was 2,200 miles, which seems unlikely, then the expected 
Dakota Access accident rates and costs would be half the levels calculated here.) 

If Dakota Access allows a net increase in oil transportation, then it could also account for a net increase 
in accidents and their negative impacts. On the other hand, if Dakota Access goes into operation amid a 
glut of oil transport capacity, then it might only be moving some of the transportation impacts from one 
place to another. There would not necessarily be a net increase in accidents, but host communities 
would be right to complain that the new pipeline had needlessly moved those accidents onto their 
doorsteps. 

 

                                                           
15 Data were downloaded from the U.S. Department of Transportation’s Pipeline and Hazardous Materials Safety 

Administration, http://www.phmsa.dot.gov/pipeline/library/data-stats/distribution-transmission-and-gathering-lng-and-
liquid-accident-and-incident-data. Data definitions changed in 2002, making it difficult to compare earlier and later data. 
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